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CASES 

ARGUED  AKD  DETERMINED 

IN   THE 

Court  of  KING'S  BENCH, 


IN 


Michaelmas  Term^ 

In  the  Fifty-ninth  Year  of  the  Reign  of  George  III. 


MEMORANDA. 

IN  the  coarse  of  this  vacation,  Lord  EUenborough 
resigned  the  office  of  Chief  Justice  of  this  Court,  where 
he  had  presided  since  April,  1802.  He  was  succeeded 
by 

Sir  Charles  Abbott j  Knight,  one  of  the  Judges  of  this 
Court,  who  was  sworn  into  his  office  before  the  Lord 
High  ChanceUor  on  the  4th  day  of  November^  and 
took  his  seat  as  Chief  Justice  on  the  first  day  of  this 
term* 

Sir  Vicary  Qibbsj  Knight,  haying  also  resigned  the 
office  of  Chief  Justice  of  the  Common  Pleas,  was  suc*- 
cseededby 

Vol.  II.  B  Sir 


181& 


CASES  IN  MICHAELMAS  TERM 


1818. 


Sir  Robert  DaUas^  Knight,  (one  of  the  Judges  of  that 
Court,)  who  was  sworn  into  his  office  before  the  Lord 
High  Chancellor,  on  the  5  th  day  of  Naoember^  and 
took  his  seat  as  Chief  Justice  on  the  first  day  of  this 
term. 

On  the  first  day  of  this  terra,  the  following  gentle- 
men took  their  places  within  the  bar,  as  his  Majesty's 
counsel,  learned  in  the  lavt*, 

Archibald  CuUeUy  Esq.  of  the  Middle  Temple. 

William  OweUy  Esq.  of  LincoMs  Inn, 

William  Wingjield,  Esq.  of  Li?icoln's  Inn. 

William  Hotme^  Esq.  of  Lincoln's  In?i. 

George  Healdy  Esq.  of  Gray^s  Inn* 


Fridaif, 
Nov.  6th. 


Wilson  against  John  Miller  Dickson,  James 
Patterson,  and  John  William  Dickson,  (a) 


A  CTION   against    the    defendants,  as  ship-owners. 

The  declaration  was  in  tort,  and  stated,  that  the 

plaintiff  bad  shipped  goods  on  board  defendants'  ship, 

to  be  delivered  at  Senegal ;  that  defendants  received 

the  same  for  that  purpose,  yet  that  they  did  not  deliver 

ahip,  it  was 

hdd  that  by  the  S3  G.  3,  c.  159.  5. 1.,  they  were  not  liable  in  that  character  beyond  the 
▼alue  of  the  ship  and  freight  due  or  to  grow  due,  although  the  loss  was  occasioned  by 
die  misconduct  of  one  of  the  defendants,  who  was  both  master  and  part-oipner ;  and, 

Secondly,  That  the  value  of  the  ship  was  to  be  calculated  at  the  time  of  the  loss,  and 
not  at  the  time  of  the  commencement  of  the  voyage ;  and. 

Thirdly,  T^at  in  calculating  the  value  of  freight  due  o 
paid  in  advance  was  to  be  included. 


In  an  action 
against  several 
defendants,  as 
ship-owners, 
for  damage 
sustained  by 
the  loss  of 
goods  laden 
on  board  their 


freight  due  or  to  grow  due,  money  actually 


(a)  The  Judges  of  this  court  sat  at  Setjeants*  Inn,  on  Monday  the 

26th  of  October  and  succeeding  days,  and  heard  this  and  several  of  the 

-foUewing  cases  argued  by  counsel,  and  delivered  their  opinions  as  upon 

former  occasions,  (see  Vol.  I.  p.  1.)  >  <uid  the  Court  afterwards  gave 

Judgment  on  the  day  on  which  the  cases  are  now  reported. 

them 
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them,  and  that  the  goods  were,  by  their  nc^ligenoe»  )818. 
lost  to  the  plaintiff.  There  was  also  a  count  in  troven  Ti  ' 
Plea  not  guilty.     At  the  trial  of  the  cause,  before  Lord        againa 

,  .  Diccsoy. 

EUenoonmgh^  ^at  the  sittings  after  Michaelmas  term, 
1816,  a  verdict  was  found  for  the  plaintiff,  damages 
20,000^  sutgect  to  the  award  of  an  arbitrator,  who 
ordered  the  damages  to  be  reduced  to  the  sum  of 
3196/.  I  OS.,  subject  to  the  opinion  of  the  Court,  upon 
three  points ;  and  those  points  having  been  stated,  the 
Court  were  pleased  to  direct,  that  they  should  come  on 
for  argument  in  the  form  of  a  special  case,  the  facts  of 
which  were  stated  in  the  award  as  follows. 

The  defendants  were  joint  owners  of  the  ship  Hope^ 

which  oo  the  1 9th  day  of  October^  1814,  was  chartered 

by  memorandum,  Aot  under  seal,  to  the  plaintiff,  by 

the  defendant,  Patterson,  therein  described  as  master 

and  part-owner,  on  a  voyage  to  the  coast  oi  Africa  and 

back ;  the  ship  was  to  proceed  to  such  ports  there  as 

the  plaintifis  should   direct,  the  charter  containing  a 

stipulation,  that  the  freight  was  to  be  so  much  per  ton, 

raster  measurement  j:>^  calendar  month,  two  months' 

freight  to  be  paid  on  the  day  the  ship  should  depart 

fit)m  Gravesendj  in  prosecution  of  the  voyage.     The 

plaintiff,  in  pursuance  of  this  charter-party,   shipped 

goods  to  a  very  considerable  amount,  and  directed  them 

to  be  carried  to  Senegal  and  Goree.     The  ship,  in  pro- 

secution  of  the  voyage,  sailed  from  Gravesend,  on  the 

7th  day  of  November^  1814,  and  two  nionths' freight, 

amounting  to  456/.  lOff.,  was  then  paid.     On  the  8th 

daty  o(  January f  1815,   the  ship  was  captured  by  an' 

American  privateer,  and  plundered  of  several  parts  of 

her  cargo  and  ship's  stores ;  the  captors  took  out  all  the 

crew  except  the  master  and  his  son,  and  placed  a  prize- 

B  2  master 
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1818.        master  and  seven  men  on  board  her,  with  orders  to 
•— "^        carry  her  to  Salem,  in  the  United  States;  but  a  gale  of 

WlLBOir  "  ^ 

againtt        Wind  coming  on,  which  made  it  doubtiiil  whether  she 
would  be  able  to  reach  America,  the  captain  prevailed 
on  the  prize-master  to  bear  up  for  Bermmda,  on  the 
promise  that  he  and  his  men  should   not  be  made 
prisoners.   On  the  22d  of  February  she  made  Bermuda, 
into  which  she  was  conducted  by  bis  Majesty's  ship 
Ganymede,  who  instituted  proceedings  in  the  Admiralty 
Court  there  for  salvage,  and  obtained  a  decree  for  one* 
sixteenth  of  the  value  of  ship  and  cargo,  for  assistance^ 
but  not  as  salvage.     On  the  8th  day  of  March  the  part 
of  th^  cargo  which  had  not  been  plundered  by  the 
Americans  was  sold  at  Bermuda.     The  ship  was  after- 
\rards  repaired,  ai>d  took  in  a  cargo  for  Uverpool,  for 
\^hich  the  captain  received  a  considerable  freight.    At 
the  trial,  it  was  endeavoured  to  be  shewn  on  the  part 
of  the  defendants,  that,  from  the  situation  of  the  ship 
and  cargo  on  her  arrival  at  Bermuda, '  it  was  not  pos- 
sible to  prosecute  the  voyage,  and  that  the  sale  of  the 
cargo  therefore  became  necessary,    but  Lord  Wlenr 
borough  delivered  his  opinion,  that  in  any  event  the 
sale  was  unauthorized,   and  that,. therefore,   if  it  was 
shewn  that  the  voyage  could  not  be  proceeded  in,  the 
plaintiff  was  entitled  to  a  verdict  against  the  defendant 
Patterson,  upon  the  count  in  trover;  and  upon  the  re- 
ference being  agreed  upon,  it  was  understood,  that  the 
arbitrator  was  in  the  first  instance  to  incjuire,  whether 
the  voyage  could  have  been  prosecuted,  and  according 
to  the  result  of  that  inquiry  the  verdict  was  to  be 
entered  against  all  the  defendantSt  or  against  the  defend* 
ant  Patterson  only.    The  arbitrator,  after  bearioig  the 
evidence,  was  pf  opinion  that  the  plaintiff'  was  eotitled 

to 
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10  htt  verdict  agaitvst  all  the  defendants.    But  with        1818. 
to  the  atnonnt  of  the  damaget  questions  of  law        ^ 


ariM^  on  which  the  parties  wished  for  the  <>pmion  of  mg^n^^ 
Che  COtttt,  and  the  arbitrator  stated  the  facts  so  as  to 
inise  those  points.  The  plaintiff  contended,  first,  that 
tfUttmudi  as  the  master  of  the  ship  was  in  this  m- 
itance  a  part-owner,  the  case  was  not  within  the  sta^ 
tnte  of  the  53  G.  S.  c.  159.  UpcHi  this  point,  the  ar- 
bitrator was  of  opinion  against  the  plaintiff,  but  stated^ 
that  if  his  opinion  was  incorrect,  the  damages  ought  to 
hate  been  increased  to  the  smn  of  60002.  The  next 
qoMion  that  arose  was,  admitting  the  doe  to  be  within 
the  statute^ -at  what  period  the  value  of  the  ship  was  to 
be  taken :  whether  at  the  time  of  the  cargo  being  put 
M  board,  or  at  the  time  the  cause  of  action  arose ;  viz. 
atun  the  voyage  was  abandoned.  If  the  latter  period 
iriis^taken^  then  from  the  depreciation  of  the  value  of 
Aippil^,  on  account  of  the  peace  with  America  having 
tdcMi  place,  and  from  the  damage  which  the  ship  had 
ttteived  in  the  voyage,  (which  damage  however  was  co- 
^ftted  by  an  insurance^)  the  value  was  considerably  re- 
fktbei.    The  arbitrator  thought  that  the  value  at  the 

« 

^thm  when  the  cargo  was  put  on  board,  and  whkh  was  thi 
tun  Jbr  which  the  persons  shipping  goods  were  entitled 
lo  consider  the  owners  as  responsible,  wad  the  proper 
miaef  Md  awarded  accordingly,  but  stated,  thiit  if  his 
OpinfoD  in  this  respect  were  incorrect,  the  defendants 
wtafe  entitled  to  a  deduction  of  7^0/.,  for  the  depre^ 
didon  in  the  value  of  shipping  in  g^eral,  and  to  a 
ftrther  deduction  of  iBOl.  for  the  damage  sustained  by 
the  dbip  on  the  voyage^  if  the  Court  should  think 
tiMt  ikat  ought  also  to  be  deducted  from  the  vahie. 
The  only  tataSning  question  was^  as  to  the  «nn  of 

B  3  4561. 
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1818.         456/.  IQs.,  the  two  months'  freight,  before  stated  to 
"  have  been  paid  on  the  ship's  sailing  from  Gravesend* 

mgainit  This,  the  defendants  contended,  could  not  be  considered 
as  freight  due  or  to  grow  due,  and  therefore  ought  not 
to  be  included  in  the  amoqnt  of  the  damages;  and  if 
they  were  right  on  this  point,  the  arbitrator  stated,  that 
they  were  cntided  to  the  deduction  of  that  sum,  as  it 
was  included  in  the  amount  for  which  the  verdict  was 

by  his  award  to  be  entered. 

« 

Richardson^  for  the  plaintiff.     At  common  law,  the 
defendants  would  be  responsible  to  the  full  extent  of 
the  actual  loss  sustained.    By  the  53  G.  3.  c.  159.  s.  1., 
the  owners  are  not  to  be  charged  with  any  loss  arisin|i{ 
from  any  act,  neglect,  matter  or  thing  done,  omitted 
or  occasioned,  without  their  fault  or  privity,  further 
than   the  value  of  the  ship,  and  the  freight  due  or 
to  grow  due,  for  and  during  the  voyage.       The  pre- 
amble states,  that  it  was  expedient  to  amend  the  7  G.  2. 
c  ]  5.,  and  26  G.  3.  c.  86.,  both  which  acts  were  passed 
to  setde  how  far  owners  should  be  answerable  for  the 
acts  of   masters    and    mariners.     The    53  G.  3.  was 
passed  in  furtherance  of  the  same  object,  that  is,  to 
limit  the  responsibility  of  ship-owners  for  the  acts  of 
their  servants.     In  this  case  the  master  is  not  the  ser- 
vant but  in  fact  one  of  the  owners ;  he  is  a  partner 
in  .the  coacem,  and  his  co-partners  are  therefore  liable 
for  the  consequence  of  his  acts  to  third  persons :  had 
he  been  the  sole  owner  of  the  ship,  he  clearly  would 
not  be  within  the  protection  of  the  statute.    As  far  as 
respects  third  persons,  the  ownership  is  entire,  and  the 
loss  having  been  occasioned  by  the  act  and  with  the 
privity  of  one,  must  be  taken  to  have  been  by  the  act 

and 
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and  with  the  privity  of  all;  and  in  that  case  it  is  not  1818. 
within  the  first  section  of  the  act.  It  is  certainly  com-  wilZw 
petent  to  the  owners  to  appoint  a  part-owner  captain ;  againtt 
by  so  doingy  however,  they  vary  the  rights  of  the  ship- 
per against  the  underwriter.  In  the  case  of  a  loss  oc- 
casioned by  an  act  which  woald  amount  to  barratry,  in 
a  captain  not  being  an  owner,  the  shipper  could  not  re- 
cover against  the  underwriter,  because  a  part-owner* 
cannot  be  guilty  of  barratry.  Ad,  therefore,  by  select- 
ing a  partK>wner  for  master,  they  thereby  deprive  the 
shipper  of  a  remedy  againsit  third  persons,  it  is  not  un« 
reasonable,  that  they  should  give  him  a  further  remedy 
against  themselves.  Supposing,  however,  that  the  case 
is  within  the  statute,  and  that  the  owners  are  answer- 
able only  for  the  value  of  the  ship  and  freight,  that 
value  must  be  taken  at  ttie  time  of  the  shipment,  and 
not  of  the  loss.  The  object  of  the  legislature^  was  to 
encourage  the  vesting  of  capital  in  shipping,  and  fop 
that  purpose  they  restricted  the  responsibility  of  ship- 
owners to  the  amount  of  their  capital  embarked  in  the 
ship.  The  shipper  can  only  look  to  the  state  of  the  vess^ 
at  the  time  of  shipment :  it  is  to  that  value  only  which' 
he  trusts  as  the  fund  to  indemnify  him  against  loss.  The 
policy  of  the  act  only  requires,  that  the  owners'  respon- 
rilnlity  should  not  extend  beyond  their  capital  vested 
in  the  concern;  and  it  is  consistent  with  the  language 
of  die  first  section,  chat  the  value  should  be  estimated  at 
the  time  of  shipment ;  for  the  words  **  at  the  time  of 
the  happening  of  such  loss  or  damage^**  refer  only  to 
the  freight  due  or  to  grow  due^  and  not  to  the  former 
part  of  the  sentence.  As  to  the  third  pcnnt,  it  is  <ilear»' 
that  the  words  *<  freight  due  or  to  grow  due,"  as  used 

B  4  in 
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1818.  in  tbis  act,  must  mean  the  freight  earned  during  the 
— —  voyage,  for  thatis  the  value  of  the  freight  to  the  own- 
agaitut  ers ;  and  the  argument  on  the  other  side  turns  on  a 
mere  verbal  criticism. 

ScarleUf  conira.    The  owners  of  a  ship  cannot,  like 
partners  in  general,  select  with  whom  they  will  be  in 
partnership ;  and  the  master  is  a  person  chosen  by  the 
several  owners;  each  having  an  influence  in  proportion 
to  the  quantity  of  his  interest;   a  smaller  proprietor, 
therefore,  may  be  outvoted  by  the  larger,  who  may 
even  appoint  himself.    The  appointment  of  the  master 
not  being  in  the  selection  of  all  the  owners,  it  seems 
to  be  consistent  with    policy  and  justice,    that  the 
responsibility  of  the  part-owners  of  a  ship  should  bear 
a  proportion,  and  even  be  restricted  to  the  amount 
of  their  several  interests  in  the  vessel ;  and  such  ap- 
pears long  to  have  been  the  general  law  of  Eurcpe. 
Aiboit  on  Shipping,  (a)  The  JSirench  ordinance  there  re- 
ferred to  directs,  that  the  owners  shall  be  liable  for  the 
acta  of  the  master,  but  shall  be  discharged,  ufon  relin- 
guishing  the  Mp  and  the  freight.    The  oliject  of  the 
l^^ialature^  in  passing  53  G.  3.  c.  159.,  was  to  assimilate 
the  law  o(  England  to  that  which  had  long  been  the  law 
of  other  commercial  countries :  and  the  great  principle 
was  to  limit  the  responsibility  of  the  several  part  owners 
to  the  amount  of  their  respective  capitals  embarked  in 
the  ship.     With  reference  to  that  principle,  as  iar  as 
the  several  owners  are  concerned,  it  is  wholly  imma- 
terial, whether  the  owner  or  a  stranger  be  captain; 
they  are  still  to  be  answerable  only  to  the  amount  of 


(a)  275. 

their 
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their  interest  in  the  ship  and  freight ;  and  this  appears        1 818. 

to  be  the  true  construction  of  this  clause,  from  the        

fourth  section  of  the  act,  which  expressly  provides,  in        agamu 
the  case  of  a  master  or  mariner  being  part-owner,  that 
his  responsibility  as  master  or  mariner  shall,  notwith- 
standing   that    circumstance,    continue.      This  case^ 
therefore,  falls  as  well  within  the  principle  as  within 
the  express  words  of  the  act  of  parliament,  and  the 
defisndants   are  not  liable  beyond  the  value  of  the 
ship  and  firoght.    Supposing  that  to  be  so^  then  that 
value  must  be  the  value  at  the  time  of  the  loss,  and 
not  at  the  time  of  the  shipment ;  for  the  words  *^  at 
the  time  of  the  hi^pening  of  such  loss  or  damage," 
refer  to  the  whole  antecedent  w<ml8 :  if  they  did  not, 
and  the  construction  contended  for  on  the  other  side  be 
correct^  the  value  (^  the  ship  and  fmg^t  must  be  cal- 
culated firom  different  periods;  that  of  the  ship  at  the 
time  of  the  shipment,  and  that  of  the  freight  at  the  time 
of  the  loss.    The  argument  that  the  freighters  look  to 
the  apparent  value  of  the  ship  at  the  time  of  the  ship>- 
ment,  as  the  fund  to  indemnify  them,  wh<dly  finis,  vnpon 
considering  the  entire  clause;  for  the  statute  contem- 
plates not  only  the  case  of  damage  to  goods  shipped  on 
boards  but  also  damage  done  to  any  other  ship ;  th«t 
argument,  therefor^  dearly  does  not  9ff\y  to  the  case 
contemplated  in  the  latter  part  of  the  clause,  yet  the 
limitation  of  responsibility  is  exacdy  the  same  in  both 
cases.    In  the  case^  too^  of  a  chai^  of  owners,  during 
the  voyi^ge^  and  a  subsequent  loss  accruing^  to  what  ex- 
tent wonkl  the  new  owners  be  liable?  if  th^  purchased 
at  a  price  lower  than  the  vidue  of  ship  and  frei^t, 
what  pretence  would  there  be  for  saying  that  they  were 
for  the  original  valae^  when  she  sailed?  ori^  oa 

the 
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1816.  the  other  hand,  they  had  purchased  her  during  the 
— —  vayage,  at  a  price  higher  than  the  original  value,  would 
agaifut  they  be  hable  only  for  the  original,  and  not  the  then 
actual  value  ?  The  meaning  of  the  statute  clearly  was  to 
limit  the  responsibility  to  that  amount,  which  constituted 
the  existing  value  to  the  then  owners,  not  to  that  which 
was  the  value  at  a  former  period  to  others.  The 
efiect,  however,  of  the  argument  on  the  other  side 
would  be,  to  make  them  responsible  to  the  amount, 
not  of  the  present,  but  of  the  former  value  of  the  ship. 
The  value  therefore  must  be  taken  at  the  time  of  the 
loss,  and  not  of  the  shipment.  As  far  as  the  freight  is 
concerned,  the  owners  are  liable  only  for  the  dmount  of 
freight  due  or  to  grow  due,  not  for  freight  earned :  here 
the  freight  paid  by  anticipation  did  not  come  within  that 
description,  and  therefore  it  is  not  to  be  taken  into  the 
account. 

Batlet  J.  This  was  a  special  action  on  the  case 
brought  by  the  plaintiff  against  the  defendants  as  joint- 
owners  of  the  ship  Hapej  on  account  of  the  loss  of 
certain  goods  therein  laden  belonging  to  the  plaintiff; 
the  nature  of  the  loss  was,  the  improper  sale  (by  Pat" 
terson  the  captain  and  part  owner)  of  those  goods  in 
the  course  of  the  voyage :  the  cause  was  referred,  and 
the  arbitrator  has  by  his  award  submitted  for  the  con- 
sideration of  the  Court  three  questions  which  arise 
upon  the  53  G.S.  c.  159.  The  first  question  is,  whether, 
inasmuch  as  there  was  fault  or  negligence  on  the  part 
of  one  of  the  three  owners,  that  takes  away  the  piro- 
tection  given  by  the  statute  to  the  other  part-owners  ? 
and  supposing  his  fault  does  not  take  away  from  the 
others  (who  are  sued  jointly  with  him)  the  protection 
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of  this  statute,   the  second  question  is,  whether  the         1818. 
▼aloe  of  the  ship  in  this  act  of  parliament  is  the  value        ^ 
at  the  time  of  the  loss,  or  ajt  the  time  when  the  ship         againsi 
commenced    her  voyage?  and  the  third  question  is, 
whether,  under  the  words  "  freight  due  or  to  grow  due," 
that  part  of  the  freight  which  was  paid  by  anticipation 
is  to  be  taken  into  the  account?    Upon  the  first  point 
the  arbitrator  was  of  opinion  that  upon  the  true  con* 
struction  of  this  act,  the  defendants  being  sued  jointly, 
and   no  fault  being  imputable  to  more  than  one  of 
them,   in  the  form  in  which   this  action  was  brought 
the   defendants   were  entitled  to   the  benefit  of  the 
act,  and  were  not  responsible  beyond  the  value  of  the 
ship  and  freight*     And  in  this   respect  it  seems  to 
me  the  arbitrator  came  to  the  proper  conclusion.  The 
olgect  of  this  act  of  parliament  is  to  limit  the  responsi- 
bility of  ship-owners,  and  the  words  of  the  first  section 
Iffe,  *^  that  no  person  or  persons  who  is,  are,  or  shall  be 
owner  or  owners,  or  part-owner  or  owners  of  any 
ship  or  vessel,  shall  be  subject  or  liable  to  answer  for 
or  make  good  any  loss  or  damage  arising  or  taking 
plaoe  by  reason  of  any  act,  neglect,  matter  or  thing 
done^  omitted  or  occasioned,  without  the  fault  or  privity 
of  rach  owner  or  owners,  which  may  happen  to  any 
goods,  wares,  merchandize,  or  other  things,  laden  or 
put  on  board  the  same  ship  or  vessel,  or  which  may 
happen  to  any  other  ship  or  vessel,  or  to  any  goods, 

wares,  merchandize,  or  other  things  being  in  or  on 
board  of  any  other  ship  or  vessel  further  than  the 
value  of  his  or  their  ship  or  vessel,  find  the  freight  due 
or  to  grow  due  for  and  during  the  voyage  which  may 
be  in  prosecution,  or  contracted  for  at  the  time  of  the 
happening  of  such  loss  or  damage.^'    The  act  therefore 

con- 
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1BI8.        ccmtemplated  two  descriptions  of  losses,  the  one  a  lo&s 
***"""        or  damage  to  the  cargo  laden  on  board  the  ship,  the  other 

againa  A  lo6S  or  damage  to  an  unconnected  ship  or  her  cargo. 
This  is  not  the  first  act  of  parliament  which  limitted 
the  responsibiUty  of  ship-owners :  for  the  7  G.  2.  c.  IS. 
was  an  act  passed  for  the  same  purpose,  but  the  words 
*^  part-owner  or  owners"  were  certainly  not  used  in 
that  statute,  and  I  rather  think  they  are  for  the  first  time 
introduced  into  this  act.  Without  however  considering 
whether  those  words  were  previously  introduced  into 
any  intermediate  statute  or  not,  it  is  clear  that  the  use 
of  them  in  this^  act  shews  an  anxiety  on  the  part  Of 
the  Iqpslature  to  explain  the  words  <*  owner  or 
ownexB,"  used  in  the  7  &•  2.  c.  is.,  and  to  give  a  pro- 
tection to  jpor^-owners  which  might  not  have  been 
gena  under  the  general  words*  owner  or  owners.  In* 
deed  it  seems  as  if  those  terms  were  introduced  as  a 
legislative  exposition  of  the  words  ^<  owner  or  ownei?* 
as  used  in  the  former  statute.  It  is  admitted  that  the 
words  in  the  first  section  are  sufficiently  large  to  give 
the  protection  of  the  statute  to  these  defendants,  but 
ft  is  said  that  the  otgect  of  the  statute  was  to  protect 
tile  owners  against  the  acts  of  their  servants,  and  dot 
tgain^ their  o^n  acts;  that  this  is  a  losa  occasioned  by 
the  act  of  one  of  weveral  partners,  and  that  therefore 
the  whole  are  liable.  But  part-owners  though  jdntly 
liable  to  the  persons  witli  whom  they  contract  on  ac- 
count of  the  ship^  yet  in  many  respects  stand  in  a 
very  different  situation  from  that  of  partners ;  and  for 
this  amcmgst  other  reasons,  that  in  the  case  of  a  partner- 
ship every  man  knows  who  his  partner  is,  but  when 
one  part-QWxiier  sells  his  share,  the  remaining  part^ 
owners  not  being  privy  to  the  iuBtrument  by  which 
the  new  part-owners  are  created,  may  be  entirely  ig- 

6  norant 
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norant  of  the  bd  who  the  penoD  it  who  has  become        isiS. 
a  partHMmer  with  diem.    And  it  is  to  be  obaerved,        "-""" 
alao,  that  the  words  of  the  statute  are  <<  that  they  shall        agatnu 
not  be  liable  for  any  act,  ice.  without  the  &ult  or  privity 
of  sueb  owner  or  owners,''  without  saying,  **  or  any 
of  them.''    So  that  it  seems  that  the  true  construction 
of  the  clause  is  thi^  that  if  you  sue  a  sole  owner, 
and  the  fiiult  or  privity  were  in  him,  he  will  be  ex- 
chided  from  the  protection  of  the  statute :  but  if  you 
sae  several  owners,  then  the  words  applicable  to  that  case 
are  ^  without  the  fiemlt  or  privi^  of  such  owners,''  the 
fiur  and  true  construction  of  which  is,  that  there  must 
be  the  &ult  or  privity  of  each.    The  fourth  section 
of  the  act  seems  to  shew  that  that  is  the  right  construc- 
tion; for  that  section  provides  that  ^*  nothing  shall 
lessen  or  take  away  any  responsibility  to  whidi  any 
master  or  mariner  of  any  ship  may  now  by  law  be 
liable^  notwithstanding  such  master  or  mariner  may  be 
an  owner  or  part-owner,  &c«"    It  seems  to  me  that  the 
meaning  of  that  clause  is,  that  if  the  master  be  a  part* 
owner,  his  re^xmsibility,  if  you  sue  him  in  his  character 
of  master  and  not  as  one  (^  several  part-owners,  will  not 
be  afiected  by  the  first  section  of  the  act,  but  that  if 
yoB  sue  him  as  one  of  the  part-owners  with  the  other 
part-owners,  the  circumstance  of  the  loss  being  <h^ 
casioued  by  his  &ult  and  with  his  privity  will  not  take 
away  from  the  other  part-owners  the  protection  which 
the  first  section  of  the  statute  intended  to  give  to  thenu 

The  second  question  is,  at  what  period  of  time  you 
are  to  estimate  the  value  of  the  ship :  the  words  of  the 
jKt  as  to  that  point  are,  ^*  further  than  the  value  of  bis 
or  thm  ship  or  vessel,  or  the  freight  due  or  to  grow 
doe  durisig  Che  voyage  which  may  be  in  prosecutioo,  or 

con- 
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1818.         contracted  for  at  the  time  of  such  loss  or  damage/*    It 
'„  has  been  ar^rued,  that  the  words  ^*  at  the  time  of  sDch 

Wilson  ° 

against        ]oss  or  damufieJ"  not  only  reftr  to  the  freight  due  or 
to  grow  due»  but  also  to  the  words  *'  their  ship  or 
vessel."     It  seems  to  me,  however,  that  they  do  not 
apply  to  either,  but  are  connected  with  the  words  *^  the 
voyage."     For  these  words  are  substituted  for  others, 
which  are  found  in  the  7  G.  2.  c.  15.  s.  i.,  which  are, 
^<  the  full  amount  of  the  freight  due  or  to  grow  due  for 
and  during  the  voyage,  wherein  such  embezzlement  shall 
be  made,  permittcdy  or  done."     Then   substituting  for 
these  latter  words    in    the  7  G.  2.    the   words,    '<  at 
the  time  of  the  said  loss,"  in  the  act  in   question,  it 
clearly  appears,  that  these  latter  words  apply  to  *^  the 
voyage,"  and  not  to  any  other  part  of  the  sentence. 
The  question,  therefore,  must  be  considered  as  if  those 
words  were  not  in  the  act.     In  speaking  of  value  ge- 
nerally, we  must  be  understood  to  speak  of  existing 
value,  and  in  this  instance  the  legislature  is  speaking  of 
a  thing  existing  at  a  particular  period  of  time,  for  they 
use  the  terms  freight  due,  that  is  due  at  the  time  of 
loss ;    for  the  words    "  to  grow  due^"    apply  to   the 
freight  that  may  become  due  upon  that  voyage,  after 
the  loss.     With  respect  therefore  to  freight,  the  legis- 
lature contemplated  two  periods  of  time,  viz.  freight 
due  at  the  time  of  the  loss,  and  freight  due  at  the  con« 
elusion  of  the  voyage ;  and  if  they  had  intended  that 
the  value  of  the  ship  was  to  be  taken  at  two  periods 
also,  or  at  a  period  different  from  that  of  the  loss,  they 
would  have  used  words  to  express  their  intention  in 
that  respect     It  has  been  argued,  that  the  owners  of 
the  cargo  trusted  the  owners  of  the  ship  to  the  amount 
of  the  value  of  the  ship  before  she.  sailed,  and  that 

there- 
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therefore  they  ought  to  continue  liable  to  that  extent;         lit  18* 
but  it  must  be  recollectedt  that  their  responsibility  is       """""" 

.  ^  Wilson 

limited  also  in  like  manner  in  the  case  of  damage  done        a^fnnat 
to  any  other  ship  by  collision,  &c. ;  and  it  being  ob- 
vious that  this  argument  could  only  apply  to  the  one  class 
of  cases  ajad  not  to  the  other,  both  being  included  in  the 
same  clause^  it  follows,  that  the  argument  is  not  entitled 
to  any  weight.     Upon  the  wholes  therefore^  it  seems  to 
me^  that  the  words  ^'  the  value  of  his  or  their  ship  or 
iressel,"  must,  unless  there  are  some  other  words  to 
control  them,  mean  the  existing  value  at  the  time  when 
the  loss  takes  place:    the  mode  of  ascertaining  that 
value  is  a  matter  of  evidence,  and  may  possibly  be  at- 
tended with  some  degree  of  difficulty.  If  the  ship  ulti- 
mately arrive,  by  ascertaining  her  then  value^  you  may 
easily  find  the  value  at  the  time  of  the  loss ;  in  other 
cases,  when  the  exact  time  of  the  happening  of  the  in'*> 
jary  is  uncertain,  the  plaintiff  may  launch  2^  prima  facie 
case,  by  shewing  the  value  at  tlie  tiihe  of  sailing,  leav- 
ing it  to  the  opposite  party  to  shew  what  deterioration 
had  taken  place.    That,  however,  is  mere  matter  of  evi- 
dence, and  no  positive  rule  can  be  laid  down  upon  the 
subject ;    and  possibly  (I  only  say  possibly)  the  legis- 
tnre^  firom  motives  of  policy,  might  think,  that  persons 
who  had  embarked  their  property  in  shipping  should, 
on  giving  up  all  they  had  ventured  in  a  particular 
voyage^  be  relieved  from  any  furtheif  responsibility. 

The  third  and  last  question  is,  what  is  the  true  con- 
struction to  be  put  upon  the  words  <<  freight  due  or 
to  grow  due?*  and  it  seems  to  me  that  tliose  words 
mean  all  the  freight  for  that  voyage,  whether  paid  in 
advance  or  not  If  the  whole  freight  had  been  paid  iii 
advance,  according  to   the  argument,  the  defendants 

would 


16  CASES  IN  MICHAELMAS  TERM 

1818*        would  be  liable  to  the  vahie  only  of  the  ship,  and  not 

.— —        of  the  freight     It  is  clear,  on  the  other  hand,  that  it 

^^^        would  con^  within  the  very  words  of  the  act,  if  the 

DicxaoK.       whde  freight  were  due  at  the  time  of  the  lots ;  and  it 

seems  to  me^  that  it  ought  not  to  make  any  diflbrence 

with  respect  to  the  owner's  responsibility,  whether  the 

freight  be  in  his  own  pocket,  or  in  that  of  the  person 

who  would  have  to  pay  it.     I  therefore  think  that  the 

words  ^  freight  due  or  to  grow  due,"  were  meant  to 

comprehend  all   the  freight  for  the  voyage,  and  that 

k  makes  na  difference  whether  that  freight  was  paid  in 

advance  or  not 

Abbott  J.  (a)  I  entirely  agree  in  the  opinion  de» 
fivered  by  my  brother  Bm^la^f  on  the  di&rent  points 
of  thia  case»  and  in  the  comments  he  has  made  on 
the  langqage  of  this  act  of  parliament :  those  comments 
are  so  foil  and  so  dear  that  I  feel  it  unnecessary  to 
add  any  thing  upon  the  subject 

HoLBOYuJ.  concurred. 

The  Court  ordered  the  sums  of  750/.  and  250/.  to 
be  deducted  from  the  damages,  and  the  verdict  there* 
fore  stood  for  the  sum  of  U196L  lOs* 


(a)  The  Lord  Chief  Justice  was  not  swam  into  his  office  until  the 
fourdi  day  oi  November :  the  sittiDgs  at  Seiyeants'  Inn  finished  on  the 
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Gibbon  against  Mendez.  (a)  mteoi 

I^OVENANT  on  a  charter-party,  of  the  26th  &p-  Bydiarter. 

tembcr^   18 1 7^  between  the  plaintiff,  part-owner  of  frdgfatercoTcw 

the  ship  Indian^    (whereof  John  Davison  was  com-  ^^Se  oto^ 

xnander.)  of  the  one  part,  and  the  defendant,  described  ^wghtatand 

'^  r     •»  »  after  the  rate 

as  acting  on  behalf  of  the  united  provinces  of  Vene"  of  >o  much  per 

ton  per  montfat 

zuela,  freighter  of  the  said  ship,  of  the  other  part ;  by  for  the  term  of 

which  it  was  covenanted^  that  the  ship  should  receive  a  least,  and  so  in 

cargo  in  London^  and  proceed  to  such  places  as  the  ^^^^J*"'*" 

freighter  should  dkect,  and  there  unload  and  reload,  ^^*^^  ^*^ 

and  being  reladen^  should  return  to  London  /  that  the  *»™®  ****"  " 

,  ^  months  as  the 

slup  should  continue  in  the  service  six  calendar  months   ship  might  be 
at  least,  to  commence  from  the  4th  of  October j  and  for   serrice  of  the 
such  further  time  as  would  be  necessary  to  complete  h!ff&ua'dis^ 
the  voyage.    The  covenant  upon  which  the  question  in  ^^  5ha^ 
this  case  depended,  was  in  the  following  words :  "  And  *J^  '***•  f^f^ 
further,  that   the  freighter  should  well  and  truly  pay  ^^^  or  heard 

1  i.    .  1       ^        1  n    t         ,  .  <»f  5  «uch  fieigfat 

unto  the  owner,  freight  for  the  use  of  the  ship,  at  to  be  paid  to 

and  after  the  rate  of  twenty-three  shillings  sterling  per  of  the  ship  in 

ton  per  calendar  month,  for  and  during  the  term  of  six  ^^^^  ^J^" 

calendar  months  at  the  least,  to  reckon  and  be  ac-  much «« nufijht 

be  earned  at  the 

counted    from    the    4  th    Cktober^    181 7^    and    so   in   time  of  the  ar- 

rival  cffbe  ship 

proportion  for  finy  time  less  than  a  whole  calendar   at  her  first 
month,  and   at   and  after  the  like  rate  for  all  such   abroad, tobe 
further  time  (if  any)  as  the  ship  might  be  kept  and   ^^  ^t^" 

her  arrival 
there,  and  the  remainder  of  the  freight  at  specific  periods :  Held  that  this  constituted  one 
cfDtire  covenant,  and  that  the  arrival  of  the  ship  at  her  first  destined  port  abroad  wan 
a  condition  precedent  to  the  owner's  right  to  recover  any  freight,  and  that  the  ship 
having  been  lost  on  her  outward  voyage,  the  owner  was  not  entitled  to  recover  freisAi\ 
St  10  much  per  calendar  month  to  the  day  of  the  loss. 

(a)  This  case  was  argued  at  Serjcant%*  Inn, 

Vol.  IL  C  detained 
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1818.        detained  in  the  service  of  the  freighter,  and  until  her 
"T    ^        final  discharge  in  the  port  of  London^  or  up  to  the 
against        day  of  her  being  lost,  captured,  or  last  seen  or  heard 
of;  such  freight  to  be  paid  to  the  commander  of  the 
ship  for  the  time  being,  in  cash,  in  manner  following ; 
that  is  to  say,  so  much  as  might  be  earned  at  the  time 
of  the  arrival  of  the  ship  cU  herjlrst  destined  port  abroad^ 
to  be  paid  within  ten  dajrs  next  after  her  arrival  at  such 
port^  and  previous  to  the  delivery  of  her  cargo ;  and  at 
the  expiration  of  every  calendar  month  after  that  period 
the  freight  then  due  was  to  be  paid  up  from  time  to 
time,  during  the  continuance  of  the  ship  in  the  service 
of  the  fi*eighter ;  and  the  residue  or  balance  of  freight, 
that  might  become  due  upon  the  final  discharge  of  the 
ship,  under  and  by  virtue  of  that  charter-party,  to  be 
paid  on  the  day  the  ship  should  be  so  finally  discharged 
from  her  intended  service.     And  that  in  case  default 
should  be  made  of  or  in  the  payment  of  any  part  of 
the  fi*eight,  it  should  be  lawiul  to  the  commander -of 
the  ship  to  withhold  and  retain,  and  to  sell  and  dis- 
pose of  so  much  of  the  cargo  on  board,  as  might  be 
sufficient  to  cover  the  amount  of  the  fireight,  and  out 
of  the  proceeds  to  pay  the  fireight  then  due."    The 
charter-party    then    contained    a    proviso,    that    the 
freighter  <^  should,  at  any  time  during  the  continuance 
of  the  voyage,  have  tlie  option  of  purchasing  the  ship 
for  7350/.,  upon  giving  notice  of  his  intention  to  the 
owner,  and  also  upon  paying  to  the  owner  or  to  the 
commander  of  the  ship   the  fi^ight  which  might  be 
earned  up  to  the  time  of  such  purchase;  and  upon  such 
notice  being  given,  and  payment  of  the  consideration 

money  and  fireight,  the  owner  was  to  execute  a  bill  of 

sale 
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sale  to  the  freighter.'*  The  declaration  then  stated,  that  1 8  M. 
the  ship  being  tight,  staunch,  &c.,  received  on  board  a 
cargo,  in  London^  and  afterwards  set  sail,  and  pro-  ^gyrfmr 
ceeded  towards  the  isUind  of  St.  Bartholom^m^  by  the 
directions  of  the  freighter ;  and  that  afterwards,  wd 
before  her  arrival  there,  or  at  any  other  port  or 
place,  the  ship  was  lost  by  the  pmls  of  the  sea;  and 
that  she  was  last  seen  or  heurd  of  on  the  9th  day  of 
Decmber  ;  and  that  the  frdght  for  the  hire  of  the  ship, 
from  4th  OdobeTf  up  to  the  day  of  her  loss,  amounted 
to  1400{.  The  breadi  alleged  was  the  non-pa^nent 
of  the  freight.  Fka,  after  craving  oyer  of  the  charter- 
party,  that  the  ^ip  never  arrived  at  the  idand  of 
Si.  BartkoUmieWf  being  her  first  destined  port,  accord- 
ing to  the  form  and  effect  of  the  charter-party  of 
affi«i^tment  To  this  plea  there  was  a  demurrer 
and  joinder. 

OampbeUj  in  support  of  the  demurrer.  Although  the 
plea  be  bad,  the  question  must  turn  ultimately  upon 
tiie  suflidency  of  the  declaration,  and  that  again  will 
AepeaBi  upon  die  construction  of  the  covenants  in  the 
diarter-party  for  the  payment  of  freight ;  viz.  whether 
the  true  meaning  be  that  freight  was  to  be  payable  at 
all  events,  or  only  in  the  event  of  the  arrival  of  the 
ship  at  her  first  destined  port  Now,  although  in  ge» 
nend  firdght  is  not  paydble  till  the  performance  of 
die  voyage,  yet  it  is  competent  to  parties,  by  express 
stqmlation,  to  contract  otherwise ;  and  here  they  have 
made  the  fitaght  payable  de  die  in  diem^  without  refer- 
eiioe  to  the  successful  temunation  of  the  voyage.  There 
aietwo  distinct  covenants,  one  is,  <<  to  pay  fireight  to 

C  2  the 
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1818.        the  owner,  at  so  much  per  ton  per  month,  for  six 
Q  months  at  least,  and  so  in  proportion  for  a  less  time 

agttinM        th^  a  month,  until  her  discharge  in  London^  or  beinir 
last  seen  or  heard  o£"     Now,  if  the  charter-par^  had 
stopped  there,  the  plainjtiff  would  be  entitled  to  recover 
freight,  up  to  the  time  of  the  loss  of  the  ship ;    but 
there  then  comes  a  distinct  covenant,  as  to  a  particular 
mode  in  which  the  freight  may  be  paid;  this  latter 
covenant,  however,  by  no  means  controuk  or  dispenses 
with  the  former,  which  was  for  the  payment  of  freight 
generally.    It  stipulates,  <^  that  the  freight  is  to  be  paid 
to  the  commander  of  the  ship  for  the  time  bein^  so 
much  as  should  be  earned  at  the  first  destined  port 
abroad,  within  ten  days  after  her  arrival  there,  and  pre- 
vious to  the  delivery  of  the  cargo,  and  at  the  expir- 
ation of  every  calendar  month,  during  ^e  continuance 
of  the  voyage,  and  the  remainder  on  the  finfd  discharge 
of  the  ship."  This  is  one  mode  in  which  the  freighter  is 
bound  to  pay  the  freight,  if  required ;  but  it  is  by  no 
means  the  only  one ;  for  by  his  former  covenant,  he  was 
bound  to  pay  freight  to  the  owner,  at  so  much  per 
month :  and  that  it  is  not  the  only  mode  in  which  the 
fi^ht  is  to   be  paid,  appears  most  clearly  from  the 
subsequent    covenant,   stipulating,  that   the  freighter 
might,  a/  am^  time  during  the  voyage,  purchase  the 
ship  for  a  given  sura,  upon  giving  notice  to  the  owner, 
and  paying  ihejreight  tketi  due.     The  fraght  then  due 
must  be  paid  to  the  owner,  who  is  resident  here,  and 
not  to  the  commander,  who  is  absent  on  the  voyage, 
and  events  might  occur  which  might  render  the  latter 
mode  of  payment  impossible ;  for  example,  if  the  ship 
Vfcre  to  founder  in  her  homeward  voyage,  and  the 

master 


MkxsK. 


IN  Ttts  Pimr-KiNTH  YxAR  OF  OEORG£  IIL  21 

master  were  lost,  the  jpreight  due  at  the  time  of  th^         1818. 

loss  could  not  be  paid  in  the  mode  stipulated;  yet        ■ 

in  such  a  case^  it  could  not  be  argued  that  no  freight        agama^ 

wonM  be  payable.     Inasmuch,  therefore,  as  the  pay^ 

ment  <rf*  freight  due  dming  the  voyage  to  the  owner 

is  contemplated  by  the  charter-party,  and  as  by  events 

the  particular  mode  prescribed  by  the  latter  covenant 

nay  become  impossible^  it  follows,  that  the  mode  of 

payment  prescribed  in  that  ^cotoiant  is  not  the  only 

mode    intended    by    the    parties.      In    Havelock  v. 

Geddes  (a)  Lord  EUenborough  is  reported  to  have  said, 

that  a  covenant  prescribing  the  mode  of  payment  is 

not  to   be  considered  as    creating  a  contingency  on 

which  the  payment  of  freight  was  to  depend*      In 

MaohreU  v.  Simond  (b)  the  freight  was  to  be  paid  on 

the  arrival  of  the  ship  in  London:  the  Tessel  performed 

her  outward  voyage,  and  was  lost  in  her  bcmieward-; 

the  event,  therefore,    upon  which    the  payment   «f 

freight,  according  to  the  prescribed  mode,  was  made 

to  depend,  never  happened ;  yet,  as  the  charter-party 

expressly  mentioned  an   outward  and    a  home^rd 

Toyage,  it  was  holden,  that  the  owners  were  entitled 

to  recover  freij^t  for  three  m6nths,  which  was  the  pc^ 

riod  of  the  outward  voyage;  that  case^  therefore^  is  a 

dedsive  authority  in  favour  of  the  ptaiMiff's  right  tb 

recover. 

Bichardsmj  contra.    The  true  meaning  of  this  cove- 
nant is,  that  freight  is  to  become  payable  only  in  the 

(a)  10.£a#,  5S7.  (fr)  ^66o<f,3i5. 

C  3  event 
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1818.        e^nt  of  the  diip's  arrival  at  her  first  destined  port 
'  The  covenant  is  not  to  be  split ;  the  whole  must  be 

Gnpov 

a/samti        Uk&k  together ;  the  freight  is  to  be  paid  according  to 
the  tonnage  of  the  ship  and  duration  of  the  service :  so 
far  the  covenant  fixes  the  rate  of  the  freight^  and  the 
time  during  which  it  is  to  continue  to  run;  but  the 
period  Vivien  it  is  to  beconre  due  is  cmly  fixed  by  the 
subsequent  part  of  the  covenant,  and    by  that  no 
freight  is  to  become  payable  until  the  arrivtd  of  the 
ship  at  her  destined  port    In  Byrne  v.  Pattinsan  {a) 
the  freighter  covenanted  to  pay  freight  at  so  mudi  per 
month,  to  be  paid  on  the  arrival  of  the  ship  at  Lioer^ 
pool :  the  ship  beiiijg  lost  on  her  homeward  voyage,  it 
was  hdden,  that  no  freight  was  payable ;  and  in  Smith 
V.  Wikon{b)y  the  covenant  was  to  pay  firei^t  at  so  much 
per  month,  fixing  the  period  when  it  was  to  commence^ 
and  how  long  it  was  to  endure^  and  then  there  was  a 
atipulation,  that  such  freight  should  be  paid  on  her  ar- 
rival and  disduurge  at  a  port  in  Qreat  Britain  ;  and  it 
was  bolden,  that  such  arrival  at  a  port  in  Greai  Bri^ 
tain  was  a  condition  precedent  to  the  right  of  recover- 
ing any  freight  whatever.    As  to  the  case  put,  of  the 
ship's  being  lost  in  her  homeward  voyage,  and  the  ccm- 
sequrat  loss  of  the  captain,  payment  to  his  personal 
representative  in  that    event  would  be  sufiicient  to 
satisfy  the  terms  of  the  covenant. 

If  ATLEY  J*  The  question  in  this  case  is,  whether,  in 
the  event  stated  in  the  pleadings,  the  plaintiff  is  entitled 
to  recover  any  part  of  the  freight ;  and  that  question 

(a)  jibbdl,  547.  .  (b)  8  JEast,  457. 

turns 
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tunis  upaa  this :  whether  by  the  terms  of  the  charter-  1818. 
party  freight  is  payable  pro  rata  if  the  ship  never 
reaches  her  outward  port.  We  must  not  make  a  new 
contract  for  the  parties,  bat  must  look  at  the  terms  in 
which  the  contract  itself  is  expressed.  The  words  of 
the  covenant  are  ^^  that  the  freighter  should  pay  to  (he 
owner  fireight  at  so  much  per  ton  per  calendar  mon^ 
for  the  space  of  six  calendar  months  at  least,  and  so  in 
proportion  for  any  time  less  than  a  calendar  montbf 
and  at  the  like  rate  for  all  such  further  time  as  the 
ship  might  be  Hept  and  detained  in  the  service  of  the 
freighter,  and  until  her  final  discharge  in  the  port  ^ 
Ldmdon^  or  up  to  the  day  of  her  being  lost,  captured, 
or  last  seen  or  heard  of  So  far  the  covenant  provides 
fxx  the  rate  at  which  freight  is  to  be  paid,  the  time 
when  the  eamii^  of  the  freight  is  to  commencne,  and  the 
period  when  it  is  to  end ;  it  then  goes  on  to  fix  the  time 
when  the  firei^t  is  to  become  payable.  The  words  are 
<<  such  freif^t  to  be  paid  to  the  commander  of  the  said 
ship  for  the  time  being,  in  manner  following ;  viz.  so 
much  and  sudi  part  thereof  as  might  be  earned  upon 
the  arrival  of  the  said  ship  at  her  first  destined  port,  to 
be  paid  within  ten  days  next  afier  her  arrival  at  such 
port,  and  previous  to  the  delivery  of  her  cargo;''  and  it 
then  provides  for  the  payment  of  the  freight  that  should 
subsequently  become  due;  but  no  provision  whatever 
is  made  for  the  payment  of  any  freight  until  the 
arrival  of  the  ship  at  her  first  destined  port.  It  hi|8 
been  argued  that  these  provisions  constituted  two  dis- 
tinct covenants,  one  to  pay  freight  to  the  owner  gene- 
rally, and  another  to  pay  to  the  commander  in  a  par- 
ticular way.     In  my  opinion  they  constitute  one  entire 

C  4  continued 
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1818.  eoDtinaed  covenant,  qualified  as  to  the  mode  of  pay-* 
Q^^^  ment ;  and  the  first  qualification  is  the  ship's  arrival  at 
against  her  first  ■  d^tined  port  The  parties  do  not  seem  to 
have  contemplated  the  possibility  of  loss  before  the 
arrival  of  the  ship  at  that  place.  When,  therefore,  we 
find  that  the  contract  itself  contains  a  qualification  as 
to  the  time  of  payment,  and  that  that  time  has  not 
arrived,  and  never  can  arrive,  we  ought  to  see  most 
dearly,  fi'om  other  parts  of  the  instrument,  that  the 
'  construction  now  contended  for  is  consistent  with  the 
intention  of  the  parties :  but  no  such  intention  is  to  be 
collected  from  this  instrument*  On  the  contrary,  as  the 
outward  voyage  would  be  of  no  benefit  to  the  freighter, 
unless  the  ship  reached  her  port  of  delivery,  he  may 
Very  reasonably  have  intended  that  the  risk  of  that 
Voyage  should  be  thrown  upon  the  ship-owner.  At  all 
events,  where  the  freighter  derives  no  beneficial  use 
fix)m  the  ship  there  ought  to  be  a  clear  express  stipula- 
tion, in  order  to  charge  him  with  the  payment  of  firei^t, 
and  this  charter-party  contains  no  such  stipulation. 
For  the  provision  which  makes  the  fi'eight  payable  ten 
days  after  the  arrival  of  the  ship  at  the  outward  port 
shews  rather  that  the  fireighter  contemplated  a  benefit 
.  firom  the  performance  of  the  outward  voyage  before  he 
charged  himself  with  the  payment  of  fireight.  The 
parties  might  have  made  a  different  contract;  but,  upon 
considering  the  terms  of  this  charter-party,  I  think 
that  in  the  contemplation  of  the  parties  no  fireight  was 
payable  till  the  arrival  of  the  ship  on  her  outward 
voyage.  In  MackreU  v.  Simondy  the.  Court  thought 
that  though  the  charter-party  defectively  stated  the  in- 
tention of  the  parties,  still  that  upon  the  whole  an 

intention 
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intention  to  pay  frdgfat  for  the  outward  voyage  was  to  1818. 
be  collected.  There,  two  distinct  voyages,  the  outward  — — 
and  the  homewArd,  were  expressly  described,  and  it  agauut 
was  bolden  that  freight  pro  rata  was  payable  for  the 
voyage  out.  But,  to  apply  that  case  to  the  present,  it 
should  appear  that  this  charter-party  defectively  states 
the  intention  of  the  party*  I  cannot  see  that  it  was 
intended  to  throw  upon  this  defendant  the  risk  of  the 
loss  of  the  outward  voyage ;  and,  upon  the  whole,  I 
am  of  opinion  that  the  parties  having  fixed  the  period 
of  time  at  which  the  freight  was  to  become  payable,  and 
that  p^iod  not  having  arrived,  no  freight  is  due;  and 
therefoM-  that  the  plaintiff  is  not  entitled  to  i^ecover. 

Abbott  J.  I  think  that  the  provisions  respecting  the 
payment  of  freight  constitute  one  entire  covenant,  and 
that  the  payment  of  any  freight  is  made  to  depend  on 
the  arrival  of  the  ship  at  her  outward  port  It  was 
competent  to  the  parties  to  have  made  the  freight  pay- 
able at  all  events.  By  the  terms  of  this  charter-party 
they  have  only  made  it  payable  on  a  contingency  which 
has  never  happened,  and  consequently  the  plaintiff  is 
not  entitled  to  recover. 

HoLROYD  X  I  am  also  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover.  By  the  terms  of  the  cove- 
nant the  freight  is  not  to  become  due  monthly,  but  to 
be  at  and  after  the  rate  of  so  much  per  month,  and  the 
first  part  of  the  covenant,  by  which  the  freight  is  to  be 
paid  to  the  owner,  is  not  distinct  from,  the  second  part^ 
by  which  the  time  when  the  freight  is  to  become  due  is 
fixed,  and  that  being  so,  the  event  has  not  happened 

8  upon 
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1818.        upon  which  the  freight  was  to  becoine  payable;  and, 
-  thcrefi)r&  no  freight  is  due.    The  caae  of  SmiiA  v.  tVU- 

againsi        soM  seeius  to  me  expressly  in  point. 

Judgment  for  Defendant. 


Friday,  Mason  and  Others  against  Barff  and  An- 

Noih  6lh. 

Other,  (a) 

The  yeoAar  of  A  CTION  by  the  plaintiffs  Christopher  Mason^  John 

m^  habit  of  Bailey^  John  hangliom^  Thomas  Hopper j  Robert 

S^t  uj^  Botcherby,  Richard  Smith,  miliam  Farrer,  and  Thomas 

^Tendee,  tad  c&jr*,  against  William  Barf  and  Thomas  Barff;  as  the 


the  aame  with  acceptors  of  two  bills  of  exchange  for  200/.  each,  drawn 

wham  the  bflk  by  Richord  Brankston^  one  dated  23d  February ,   the 

ted  by  post  for  Other  9th  March,  1815|  payable  three  months  after 

^^32eM«tion-  ^^^  ^^  W*  ^^'^  order,  and  indorsed  by  him.    The 

to  SmSlB^^  defendants  pleaded  the  general  issue.    The  cause  came 

when  they  dis-  on  to  be  tried  before  Lord  FUetiborotigh  C*  J.  at  the 

counted  any 

such  bil]a»  wfae-  Ijmdon  sittings  aStex  Michaelmas  term  1816,  when  a 
for  which  nich  verdict  was  taken  for  the  amount  of  the  bills,  subject  to 
spectiv^dnwn  ^®  opinion  of  the  Court  upon  the  following  case. 

had  been  deli- 
vered, and  the 

carrier's  receipt  tent,  and  assured  them  that  in  that  case  they  would  be  accepted.  The 
bankers  afterwards  discoiintcd  a  bill,  and  transmitted  the  same  for  acceptance  to  the 
▼endee,  miio  detained  it  in  his  possession  for  ten  days,  and  then  informed  the  bankers 
that  he  could  not  accept  the  biU,  as  the  inToice  of  the  goods  had  not  been  delivered ;  and 
after  a  further  interval  of  sixteen  days,  the  bankers  having  made  no  objection  to  his  de- 
taining the  bill,  returned  the  same ;  die  vendor  having  then  stopped  payment,  without 
delivering  the  goods  or  sending  the  carrier's  receipt :  Held  that  the  drawee  of  tlie  bill 
was  not  liable  as  acceptor. 

Quaere,  Whether  in  any  case  the  mere  detention  of  a  bill,  for  an  unreasonable  time, 
by  the  drawee,  with  whom  it  is  left  for  acceptance,  in  point  of  law  amounts  to  an  accept- 
ance. 

(a)  This  caMS  was  argued  at  Scrjcanit^  Inn, 

The 
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Tbepifwtift  M99aih  Bail^md  langkam  wete  tlit  l»i& 
solvoit  partners  of  Artkw  Mombrq^  Georgt  Lemk 
mOif^smrthj  add  John  WeihereU^  and  the  plaintifEs 
Hopper^  B^Uhaiiy^  Smitij  Farrer^  and  CXmrkj  were  a»- 
sigiees  of  the  said  JUawh'cnff  IMlingncorikf  and  Wi^ 
tktriUi  wbo  siiK^  the  drawiog  of  the  bills  became  bank* 
ropts.  The  bankrupti^  together  with  MaaoiH  Baikgh 
and  Lam^iom^  before  the  drawing  of  the  btllsy  oanricd 
OB  the  boflincss  of  bankers  at  Beraakk  under  the  firm  of 
JUbnifv^  and  Company.  They  also  kept  a  banking  shop 
at  WcdUr^  a  place  about  twenty  miles  from  Berwidkf 
at  which  place  a  Mr*  George  BoUon  was  thefar  agent 
and  manager.  Bkhard  Brank^oHf  a  fellmonger  re^ 
siding  at  Wooier^  in  Northumberland^  had^  befi)rt  the 
drawing  of  the  Inlla  in  question*  sold  the  defendantiy 
who  carried  on  an  extensive  wool  trade  at  WalcffM^  in 
YotiMre^  considerable  quantities  of  wool  at  various 
periods,  for  the  payments  of  which  Brantskm  was  in 
the  halut  of  drawing  bills  upon  defendants^  as  he  made 
his  consignments*  which  bills  were  discounted  at  the 
bank  of  Mmbr^y  and  Co.  at  Wooler  by  BcUoa  their 
agent:  the  bills  so  discounted  were  forthwith  sent 
by  BoUon  to  Mambray  and  Co.*  and  transmitted  by 
them  to  the  defendants  at  Waiefidd  for  acceptance. 
On  the  30th  Aagust^  1815,  the  following  letter  was 
sent  by  Messrs.  Beuff  and  Skm  to  Mcfwbray  and  Co. : 
^  We  return  you  Bichard  Braniston  on  us  lOOL  at 
three  months*  accepted  in  London :  in  discounting  Mr» 
Braniston  any  bills  he  may  in  future  draw  upon  us*  it 
might  foe  wdl  to  inquire  of  him  if  he  has  delivered  the 
wool  he  values  for*  and  sent  the  carrier's  receipt  to  us  i 
in  Ma  case  the  draft  i$  sure  rfbemg  aocepied  wMoui  dc'^ 
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1818.         Uttfi  as  tt^  always  iicish  him  to  command  the  money  on  de* 

"■"""^        Uvery  of  the  article  at  Wooler.'' 

ajprnA  Braniston  applied  to  Bolton  on  the  23d  February^ 

1815,  to  have  the  first-mentioned  bill  for  200/.  dis- 
countedy  and  told  Bolton  that  the  valae  in  wool  had 
been  sent,  and  the  carrier's  receipt  had  been  also  re* 
mitted  to  Baiff  and  Son,  the  defendants,  which  would 
ensure  the  regular  acceptance  of  the  bill ;  adding,  also, 
,  that  he  should  have  another  bill  to  draw  in  fourteen 
days,  having  wool  to  that  amount  to  send  to  Batff  and 
Son.  Upon  this  application  Bolton  discounted  the 
bill  for  200/.,  and  as  usual  immediately  sent  it  to  Moa)* 
brmf  and  Co.  at  Berwick^  to  be  remitted  by  them  to 
defendants  for  acceptance,  which  was  accordingly  done^ 
on  the  25th  February j  1815,  accompanied  by  a  letter,  of 
which  the  following  is  a  copy :  ^<  We  enclose  Bichard 
Brankston*s  draft  200/.,  which  we  shall  be  oblij^  to 
you  to  accept  and  return  to  us." 

This  letter,  with  the  bill  enclosed,  was  received  by  the 
Defendants,  according  to  the  course  of  the  post,  on  the 
27th  February.  On  the  9th  March  following,  Brankston 
aeain  applied  to  Bolton  as  he  had  before  intimated, 
to  discount  the  other  bill  for  200/.,  dated  the  9th 
March^  1815,  upon  jBar^and  Son;  and  Bolton  not 
having  had  notice  that  the  first  bill  had  not  been 
accepted,  concluded  it  had  been  duly  accepted ;  and 
being  assured  by  Brankston  that  wool  had  been  sent 
off  to  Baiffaxkd  Son  to  the  amount  of  both  bills,  and 
the  carrier's  receipt  also  transmitted  to  them,  which 
would  insure  the  acceptance  of  the  second  bill  of  200/., 
discounted  the  same,  and  immediately  transmitted  it 
to  Matxbray  and  Co.,  who  forwarded  it  on  the  1 1th  of 

Marchy 
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Marehs  enclosed  in  the  following  letter  to  Batffaxkd        181S. 
Son  for  acceptance :  **  We  enclose  Rkkard  Brankstati%       — — 

Masoit 

draft  200/^  which  we  shall  be  obliged  to  you  to  ao*  a^pnnat 
cqpt  and  return  to  us."  Ba^  and  Son  took  no  notice 
of  MawbnnfzxiA  Co.'s  letUr  of  25th  Februofy^  1815^ 
indosing  the  bill  dated  Fehruary  23d,  1815,  until  the 
8th  MjBsnkj  on  wbidi  day  they  sent  the  following 
letter,  to  Manbrajf  and  Co.,  which  was  received  by  the 
latter  according  to  the  course  of  the  post,  on  the  1 1th 
of  March :  *^  Ever  since  the  receipt  of  your  letter 
eiudosing  Richard  BrankstorC^  draft  on  us,   we  have 

been  in  expectation  of  receiving  an  invoice  from  him, 
to  enable  us  to  give  it  mar  acceptance.  He  wrote  to 
request  that  we  would  not  return  the  draft  to  you, 
bat  hold  it  till  we  received  bis  invoice  of  the  wool^ 
for  which  he  had  drawn,  which  he  promised  should 
come  in  a  post  or  two  after  the  bill:  the  present  is 
therefore  to  acquaint  you,  that  we  are  not  yet  enabled 
to  give  the  draft  our  acceptance^  and  that  if  you  wish 
to  hare  it  returned,  if  you  will  write  to  us  to  that 
eflfect,  we  will  do  so,  but  we  look  for  his  invoice  every 
post'' 

Nothing  further,  was  heard  by  Mcnobray  and  Co. 
from  the  defendants  upon  the  subject  of  the  two  bills, 
until  they  received  the  following  letter,  dated  Wakffield 
March  25th,  1815,  and  enclosing  the  two  bills  in 
question :  <<  This  morning's  post  brought  us  a  letter 
from  Mr.  Richard  Brankstony  Wooler,  desiring  us  to 
send  payment  for  a  sheet  of  wool,  and  a  small  balance 
we  owed  him  to  you.  We  have  therefore  enclosed 
you  a  bill  value  30/.,  which  please  place  to  the  credit 
of  his  account  with  you,  and  advise  receipt.  As  we  have 

not 
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BfASOlf 
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Mt  tbofight  it  of  asijr  use  holding  the  two  bills  drawn 
upon  tift  longer,  we  tberefijre  beg  to  make  vse  of 
the  ]^:eBNit  opportunity  of  returning  tfaera  to  yockf' 
This  letter  was  reoeired  by  Mcnsbfrcy  and  ^.  on  the 
27th  Marchf  1 815,  in  reply  to  which  they  on  the  same 
day  sent  the  defendants  the  following  letter:  <<  We 
h«re  yosr  &vour  of  the  2Sth,  indosing  two  ImIIs  of 
BkhardBranksUm^  2001.  each;  and  as  yoa  have  held 
them  (it  would  seem  at  his  request)  without  giving  us 
doe  notice  of  your  intention  to  refuse  the  acceptance  of 
them,  we  omsider  you  responsible  to  us  for  the  amount ; 
and  in  regard  to  the  SCtf.  biUy  we  will  either  retain  it 
and  pass  it  to  the  credit  of  those  bills,  or  return  it  as 
you  may  direct.'^  Matobray  and  Co.  having  received  no 
answer  from  the  defendants,  on  the  4th  Aprils  1815^ 
wrote  the  following  letter :  ^  We  wrote  you  on  the 
2^ii^  ult*,  to  which  as  we  have  not  received  any 
answer,  we  return  you  the  SQ/«  bill  remitted  to  us,  and 
shall  expect  the  regular  payment  of  Branksian^s  drafts 
on  you,  200/«  each,  when  they  fidl  due.'' 

BranksUm  failed  on  the  15th  MarcJti  1815.  Neither 
BoUon  nor  Mowbray  and  Co.  knew  any  thing  of  the 
insolvent  situation  of  Brankston  at  the  time  he  dis- 
counted the  2002.  bills. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
ther  the  detention  of  the  two  several  200/.  bills  by 
Barff^and  Son,  under  the  circumstances,  and  for  the 
length  of  time  above  stated,  amounted  to  an  acceptance 
of  them. 


Reader^  for  the  plaintiiTs,  after  admitting  that  the 
plaintiff's  claim  as  to  tlie  second' bill  was  not  to  be  sup* 

7  ported, 
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poftedy  contendcdy  thitt  the^  detention  of  die  fitst  UU  by        1 818* 
Ae  drawee,  from  die  27th  of  Vebrmxry  until  the  8th  of 


Bakft. 


Maioii 

JMof cA,  in  point  of  law,  amounted  U^  an  acceptance ;        ^^^"^ 
for  an  acceptance  may  be  made  by  the  part/s  writing 
his  name  on  the  bill,  or  by  a  promise  to  pay  an  existing 
biD,  or  by  any  act  from  which  such  a  promise  is  clearly 
to  be  inferred.   Where  a  bill  is  left  with  the  drawee  for 
acceptance,  unless   he  return  it  within  a  reasonable 
time^  he  must  be  presumed  to  have  done  that  for  which 
the  bill  was  originally  left^  viz.  accepted  iu    The  usual 
course  of  business  is,  to  leave  die  bill  on  one  day  and 
to  call  fbf  h  on  die  next,  when  it  n  retimed  accepted, 
or  refhsed ;  and  where  bills  are  transmitted  by  the  post, 
they  ought  In  due  course  to  be  returned  by  the  follow- 
ing post    Now  here  die  bill  was  not  so  returned,  nor 
was  there  any  refiisal  to  accept  and,  therefore,  the 
drawee  must  be  presumed  to  have  done  that  for  which 
the  bill  was  sent,  viz.  to  have  accepted  It    In  Haroty 
V.  Martin  (a).  Lord  EHenborough  is  reported  to  have 
said,  that  the  t-etention  of  a  bill  by  the  drawee,  with 
whom  it  was  lefl  for  die  purpose  of  being  accepted,  is 
as  much  an  acceptance  as  if  the  drawee  had  written  his 
name  upon  the  bill ;    and  IVhnmer  v.  Odeb/  (i)  is  an 
authority  in  support  of  die  same  principle;  but  whether 
or  not  the  mere  retention  be  in  every  case  an  acceptance, 
sdll,  under  the  special  circumstances  here  stated,  this 
was  an  aicceptance.     For  it  appears  to  have  been  the 
course  of  dealing  between  these  parties  to  return  the 
bills  by  the  next  post ;  and  in  this  particular  instance 
only,  the  defendants  kept  the  biU,  in  concert  with  the 


(a)  1  Campb.  426. 

\b)  GuiidhaU  sittiiigi,  ISOO,  Ckki^,  SOU  ^Mieh.  160. 


drawer, 
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1818.        drawer.    If  they  had  intended  to  decline  acceptance^ 
"^  their  refusal  ought  to  have  been  immediately  notified  to 

againti  Mowbrai/  and  Co. ;  and  in  consequence  of  their  silencew 
Mowbray  and  Co.  were  induced  to  discount  the  second 
bill ;  inasmuch,  therefore,  as  they  retained  the  bill, 
contrary  to  the  usual  course  of  business,  their  retention 
must  be  considered  as  an  acceptance. 

LUtkdal€f  contr^.    This  does  not  amount  to  a  con- 
structive acceptance  of  the  bill,  either  upon  any  general 
principle  of  law,  or  under  the  special  circumstances  of 
this  case.     An  acceptance  is  a  contract  to  pay  the  bill 
when  due :  the  mere  detention  of  the  bill  is  at  most  no 
more  than  a  breach  of  duty,  in  neglecting  to  return  it 
within  a  reasonable  time ;  a  duty  resulting  only  from 
the  usage  between  the  parties ;  but  such  detention  is  no 
evidence  of  a  promise  to  pay  the  bill  when  due.  Indeed 
if    this  were  an  acceptance,   how   could   subsequent 
holders  know  whether  the  bill  were  accepted  or  not,  as 
the  acceptance  would  not  appear  on  the  face  of  the  bill. 
So  that  great  inconvenience  would  arise :  and  in  deciding 
a  cose  of  this  kind,  the  Court  will  feel  disposed  to  lay 
down  a  rule  that  will  be  most  convenient  for  the  pur- 
poses of  commerce  and  the  negotiability  of  bills.   It  has 
never  been  decided,  that  the  mere  detention  of  a  bill  by 
the  drawee  is  an  acceptance.     The  cases  cited  all  turn 
upon  special  circumstances;  and  Jeune  v.  Ward  {a)  is 
an  authority  the  other  way.     When  the  circumstances , 
of  this  case  come  to  be  considered,  it  is  clear,  that  the 
defendants  only  meant  to  accept  this  bill,  upon  a  con- 
dition which  has  not  been  complied  with ;   and   that 
JV/otviray  and  Co.  themselves  never  considered  the  bill 

{a)  1  JUanu  Sc  Aid.  6^ 

as 
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as  aooq^ted.     In  the  letter  of  the  30th  of  August^ .  Mauh    .     1818. 
Aroy  and  G>.  ace .  appjnxed  by  the  defendants  of  their 
coarse  of  dealing  with  Bro/ifoon,.. and  are  desired  to* 
make  the  inqnury  there  pointed  out,  and  they  are.  in- . 
formed,   that  if  Brunkston  sends  the  wo(J  and    the . 
carrier's  receipt,  the.  bills  will  be  accepted.     But  here 
the  wool  was  not  delivered,  nor  was  the. carrier's  re-* 
ceipt  ,sent,  and  MaaAray  and  Co.,  therefore^  ought  to . 
ha?e  known  that  the  bill  would  not  be  accepted,  and . . 
they  acted  as  if  they  thought  sc^  for. they  made  no. 
complaint,  nor  did  thqr  affect  to  treat  it  as  an  ac- 
cepted bill,  until  after  BranksUm's  insolvency.    .  This, 
therefore^  is  notaaaccq>tance,  inasmuch  as  the  pro-  , 
mise  to  accept  was  only  upon  a  condition  which  has 
never  been  complied  with,  and.  as  the  parties  diem- . 
selves  have  never  considered  it  as  an  accepted  bill. 

BiYLEY  J.     It  seems  to  me  that  the  plaintiffs  are . 
not  entitled  to  recover,  and  that  this  bill  is  not  to  be 
considered   as    accepted.      Constructive  .  acceptances 
ought  to  be  watched  with  the  utmost  care,  .for. when  a. 
party  puts  his  name  on  a  bill,  he  knows,  what  he  does, 
and  that  he  therdiy  enters  into  a  contract;  but  it  is 
laying  down  a  very  loose  and  dangerous  rule,  when  any. 
degree  of  latitude  is  given  to  these  cases  of  constructive . 
acceptances.     A  constructive  acceptance  is. where  the. 
drawee^  without  actually  putting  his  name  on  the.  bill, 
(which  is  the  usual  mode  of  accepting),  assents  to  be-, 
come  liable  as  acceptor.    In  any. such  case^.  the  con-, 
sent  of  the  party  sought  to  be  charged  as  acceptor, 
should  be  clearly  to  be  inferred  from  his  conduct 
Supposing  that  the  detention  of  the  bill  would  in  some , 

•  •  •  ■ 

cases  in  point  of  law  amount  to  an  acceptance^  does  it 

clearly  appear  m  this  case  that  by  such  detention  the 

Vol.  II.  D  defendant 
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ISIS.        defendiuit  meant  to  charge  himself  in  that  character  ? 
Branbtan  had  been  in  the  habit  of  drawing  upon  tbeae 
difendantfiy  and  Mffwbrmf  tad  Co*  had  been  in  the 
habit  of  transmitting  the  bill^  lo  drawn,  by  BrankB^ 
ton^   to  the  defendants,   for  their  acceptance;    and 
the  defendants,  in    a  former  letter  endosbg  an  ac- 
cepted bill  which  had  been  sent  to  tbinn  by  Mmbngf 
and  Cos  had  used  these  words:  ^  In  discounting  Mr. 
Bramk$itm  any  biUs  he  may  ib  future  draw  up<»i  us  it 
may  be  well  to  inquire  of  him,  if  he  has  delivered  the 
wool  he  values  for,  and  sent  the  carriet^s  reodpt  to  us; 
in  ihk  case  the  draft  is  sure  of  being  accepted  without 
dday^**    That  letter  clearly  intimated  lo  MonxArti^  and 
Co.  that  the  defendants  did  not  intend  to  ^ccegi  Brank- 
skm*s  bills  at  all  events,  but  only  wh^[i  they  were  sure 
that  the  wool  was  ddivered  ito  the  carrier,  and  in  a  train 
to  reach  them.     In  the  ordinary  course  of  business  the 
holder  of  a  bill  leaves  it  for  aooeptance  and  6alb  for  it 
again ;  but  here  the  bill  was  transmitted  to  the  drawees 
by  letter.      And  Mawbray  and  Co.  had  no  right  to 
throw  on  the  defendants  the  obligation  of  answering 
every  letter  they  might  think  fit  to  write ;  because  if 
they  chose  (instead  of  employing  an  agent)  to  deal 
with  the  drawees  by  letter,  they  constituted  them  their 
agents.     Then  the  double,  character  of  drawee  and 
agent  are  united  in  the  same  persons;   and  express 
notice  is  given  by  them  standing  in  that  double  cho* 
racter,  ^  that  they  will  accept,  provided  the  goods  are 
delivered^  and  the  carrier's  receipt  sent."    Under  these 
circumstances  on  the  25th  of  Fehruarify  Mtmbrajf  and 
Co.  enclosed  a  200/.  bill  of  Branision*s  which  they 
desire  the  defendants  to  accept^  and  return   to  them. 
Now  aU  that  thq^  had  any  right  to  expect  was,  Aat 

the 
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tht  d«ftodftnt»  would  accept  such  IhU  without  delay, 
(that  is  by  mtum  of  (Kitty  which  would  be  on  the 
2d  March)  prooidsd  the  gpodt  had  been  delivered^  and 
tie  utrriai's  receipt  sent.  But  the  2d  of  March  having 
conM^and  the  bill  not  being  then  returned  accepted^ 
ibey  oufjbt  to  have  presumed  that  there  was  some 
reason  fiir  it;  such  as  the  non?«arrival  of  the  carrier's 
reodpt^  &r  the  arrival  of  iduch  the  defendants  were 
waiting:  afker  an  interval  of  nine  days,  however,  the 
plsinliffiif  send  |br  aoceptanoe  anoth^  bill  in  a  letter, 
whkb  does  not  contain  any  remonstrance  on  account 
of  the  fiumer  bill  not  having  been  returned;  that 
letter  is  also  received,  and  on  the  1 1th  Marfh,  the 
plainti£Es  received  from  the  defendants  a  letter,  in  which 
Haef  slate  in  distinct  terms,  that  they  had  not  received 
tke  canier'e  receipt,  and  that  they  could  not  therefore 
aeeept  th0  bilL  It  is  true  that  they  had  been  keeping 
the  bill  at  the  instance  of  BranJatoa^  but  it  was  so  hept 
with  a  view  also  to  the  interest  of  Mowbray  and  Co., 
Cmt  the  defiendants  expected  tbe  invoice  shortly,  and 
tketfefiste  it  was  their  duty  in  their  character  of  agents 
to  retain  the  bill ;  for  if  they  had  transmitted  it  unac- 
cepted, they  would  have  incurred  the  useless  trouble 
and  eoqience  of  agaui  writing  to  Mowbray  and  Co. 
It  appears  therefore  that  on  the  11th  Mardi^  Mambrmf 
and  Go.  were  appriaed  that  the  first  bill  wte  not  ac- 
cepted, aad  that  the  defendants  did  not  mean  to 
it  until  d^  received  the  invoice.  If  Mo^rintiy. 
Co.  however,  had  then  meant  to  consider  the  de- 
tentioa  of  the  biH  aa  an  accqitance,  why  did  they  not 
then  say  so?  thisy  were  bound  in  hcmes^  so  to  do, 
for  if  the  deftndarte'  had  made  themselves  liable  as 
aeeepton  thqr  wooU'have  been  entitled,  aad  ought  to 

D  2  have 
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1818.        have  had  the  opportunity  to  avail  themselves  of  any 
""T  funds  in  their  hands  bel<H)i;ini?  to  BranksUm*   and 

Mason  ^     ^ 

against  might  thereby  have  indemnified  themselves  against  the 
liability  which  it  is  contended  they  had  incurred  aa 
acceptors  of  the  bill.  Upon  the  whole  it  seems  to  me^ 
that  the  silence  of  Monchray  and  Co.  from  the  I  Ith  to 
the  27th  Marchj  was  an  assent  on  their  part,  that 
they  would  not  considier  the  detention  of  the  bill  undilr 
the  circumstances  as  an  acceptance :  and  I  am  there-' 
fore  of  opinion,  that  the  defendants  are  not  liable  aa 
acceptors  of  the  first  bill:  as  to  the  other  bill,  the 
daim  upon  that  was  very  properly  abandoned  by  the 
plaintiff's  counsel. 

Abbott  J.  I  am  also  of  opinion  that  the  plaintiffi  in 
this  case  are  not  entitled  to  reooveik  It  has  been  said 
that  if  the  drawee  detains  a  bill  left  with  him  for  ae* 
ceptance,  for  an  unreasonable  time,  that  such  detention 
amounts  inpoint  of  law,  to  an  acceptance;  and  the  opi- 
nions of  some  great  and  learned  persons,  entitled  un- 
doubtedly to  the  highest  respect,  have  been  cited  in 
support  of  that  doctrine.  It  is  not  however  supported 
by  the  autliority  of  any  decided  ease;  for  the  cases  whicl> 
have  been  referred  to  in  the  course  of  the  argument 
have  all  been  decided  upon  very  ^)ecial  circumstances* 
Supposing  however  such  a  rule  as  that  contended  for  tx> 
'  exist,  it  will  be  necessary  in  every  case  to  inquire,  whe- 
ther the  detention  of  the  bill  has  been  for  more  than  a: 
reasonable  time,  and  the  question  of  reasonable  time 
will  necessarily  depend  upon  the  fiu:ts  of  each  particular' 
case  and  the  conduct  of  the  parties.  Now  the  facts  in* 
this  case  ture  shortly  these :  *  Brankiton  had  beeu  in  the* 
habit  of  sdling  wool  to  the  defendantsi  and  they  of  ao* 

•jf  copting 
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oepting  his  drafts  for  the  amount;  this  Mowbray  Bud         1818. 
Co.  knew,   and  they  knew  also  that  the  defendants  ' 

wdold  not  accept  such  drafts  until  they  received  the        against 
carrier^s  voucher  for  the  delivery  of  the  wool  to  him. 
This  was  known  to  them  in  August ;  and  at  a  subsequent 
period  the  first  of  these  bills  was  sent.     It  is  true  that 
Branisiam  said  that  the  carrier's Yeceipt  had  been  trans- 
mittidy  but  the  reasonable  conclusion  is,  that  he  had  not 
transmitted  it.  Then  how  do  Mtmbray  and  Co.  act  ?  The 
defendants  having  received  the  first  bill  on  the  27th  I^^ 
bmary  write  on  the  8th  March,  stating  that  they  had  not 
accepted  it,  and  assigning  their  reason,  and  they  then 
ofibr  to  return  it  if  Mtmbray  and  Co.  should  so  require. 
Upon  the  receipt  of  this  Mcnobray  and  Co.  do  nothing ; 
they  nrither  say  that  they  considered  the  defendants 
as  having  accepted  the  bill,  nor  do  they  desire  to  have 
it  returned.  By  their  silence  then  on  that  occasion  they 
appear- to  me  to  have  given  judgment  a^inst themselves, 
for  it  very  plainly  shews  that  they  did  not  then  think 
the  defendants  answerable,  but  conceived  that  they  had 
kept  the  first  bill  that  length  of  time  to  ascertain  whe- 
iHiet  Branksttm  would  or  would  not  send  the  goods.    It 
was  his  duty,  having  taken  the  liberty  to  draw  the  bill, 
lo  forward  the  carrier's  receipt,  and  that  receipt  not 
having  arrived,  the  defendants  cannot  be  said  to  have 
detained  the  Ull  an  unreasonable  length  of  time.     For 
these  reasons,  even  if  the  rule  were  as  contended  for  by 
the  {4ainti&'  counsd  (which  I«  by  no  means  admit), 
sdU  there  is  a  contract  between  the  parties  tliemselves 
as  to  this  particidar  case^  and  therefore  under. these  cirw 
comstances  I  think  that  the  defendants  were  not  liabb 
as  aoeqtors  of  this  hilL 
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1819;  HoLHOYD  J.   I  am  also  of  opinion  that  the  plaintiffi> 

are  not  entitled  to  recover.    It  appears  tp  me  that  a 

offiintt  mere  non-feazance,  that  iS|  an  omusum  to  send  back  a 
bill  which  has  been  left  for  acceptance^  does  not  of  it- 
self amount  to  an  acceptance.  Whether  a  r^sal  to 
deliver  upon  application  a  bill  which  haa  been  kft  far 
acceptance  will  amount  to  an  acceptance  is  another 
question ;  that  would  be  more  than  a  non-fta^anoe^  Sat  it 
would  be  a  tortious  conversion  of  the  bilL  It  is  unne- 
cessary however  todecide  that  question;  the  present  being 
a  mere  non-feazance :  and  except  for  the  prior  usage  be* 
tween  these  parties,  there  would  heve  been  no  obligation 
whatever  upon  the  defendantt  to  return  the  UU  sent  to 
them)  for  Mambra^  and  Co-  had  no  right  to  put  the  de- 
jfendants  to  any  trouble  whatever.  Now  what  is  the  effect 
of  the  usage  as  explained  by  the  written  correspondence? 
The  utmost  extent  to  which  it  goes  is»  that  the  defendants 
were  to  return  the  bills  accepted,  pnmlded  the/f  received 
ike  Harriet's  receipt ;  that  was  their  consideration  for 
their  accepting ;  and  unless  they  received  the  carrier's 
voucher,  diere  was  no  legal  obligation  on  them  to  ac- 
cept Supposing  however  that  it  was  competent  to 
Mombrojf  and  Co.  to  treat  this  as  an  acc^tance  of  notes 
they  thought  fit,  the  question  is,  what  have  they  done^? 
Upon  the  first  bill's  not  bemg  returned,  if  they  bad 
then  intended  to  consider  the-  detention  as  an  accept- 
ance, why  did  they  not  say  so  ?  instead  of  that,  they 
appear  to  me  to  have  treated  it  as  no  acceptance,  and 
tiiey  cannot  then  afterwards  turn  round  and  say  tbey 
considered  it  as  an  acceptance.  It  appeals  to  me 
tiherefore  that,  under  the  circumstanees,  Mtmbrey  and 
Co.  have  treated  this  bill  as  if  it  were  not  accepted,  and 
that  the  plaintiA  cannot  now  insist  that  the  defendants 

are  liable. 
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BoDENRAM  and  Phillips  against  Purchas  the  j3[*J^ 

Elder,  [a) 


T^EBT  on  a  joint  and  several  bond,  dated  1st  «/!i«   A  bond 
nuary,  1804^  from  the  defendant  and  N.  Purduu^  ^uem^ 


the  yoonger,  to  the  plaintifi%  and  WiUiam  HBtoard,  their  Sb?^^^* 
deceased  partner,  in  the  penal  turn  of  9i81t  I69.  6d.  ^H^SSJST' 
Ple%  after  setting  out  on  oyeri  the  bond  and  condition,  for  tiM  rm- 
the  latter  of  which  was  **  for  repajanent  bj  the  defend*  Uknct  of  an 
ant,  and  N.  PurdUu  the  youngier,  or  either  of  them,   ^^S^i^iitr 
their  or  either  of  their  heirs,  executors,  8cc  onto  the  ^SJn  m^ 
plaintifi  and  Havard,  their  executors,  &c.  of  a  balance  ^^!^  ^J^ 
of  459<ML  18<.  9d^  with  lawful  interest^  and  dso  of  ortbtpatiMn 

HtBf  tnd  •  ntir 

such  farther  sums  aa  they  the  plaintifi  and  Havard  pvtiMrlitdbMi* 

mi^t  advance  or  lend,  remit  or  pay,  to  or  oh  aceount  « tb«t  timt  1 

Of  for  the  use  of  the  N.  Purchas^  the  elder,  or  K,  Pur*  t^S^^!^u^ 

chttSf  the  vounffer^  in  the  course  of  their  business  as  ^wtfa^obMcor 

bankers  or  otherwise^  With  interest,  according  to  the  •dvanect  m 

usage  and  custom  of  their  said  business,  not  excttding  tqr  th*  bHitei, 

in  the  whde  the  said  sum  of  900(WL,  without  any  ^.^^^^"Slll!!.? 

deduction  or  i^tonent  whatsoever;"   first,  non  est  ^^^'^bUfor; 

.  thclatttrkcM' 
dliidbTtlM 
neir  fifm  witfi  tilt  wtnl  p«ymaM%  aiiA  chimed  whh  tbt  ofigiQal  cWbC  tad  mitqiitiit 
•dnuMCi  M  eoDidtutiDg  items  in  one  entire  accouiyt,  md  tlie  mluice  doe  st  the  tioM  of 
the  pertMr^t  diiili  h  eoneA—hly  icdbotd,  end  that  tednoed-  telsasa^  by  ordor  of  tbe 
obligor,  ii  tnniferred  bjr  tlie  benkcn  to  the  eocoant  of  anodicr  ct]iloincr»  ^0^  with  hie 
epMii^  ii  diarged  with  the  then  debt  of  the  obligor.  The  pciion  db  dutfged  h«?ing 
beeome  ineolTent,  the  sunri'ving  pertnert  of  the  original  Arm.  bnm^t  their  action  upon 
the  bond :  Hdd,  tiiat  atthey  had  not  originally  treated  it  at  a  dlattlict  aeeonnt,  but  had 
bJended  it  in  the  generalr  account  with  otiicr  trinaactionay  that  they  were  not  at  liberty  to 
to  trad  it  at  a  eoblrtquent  period ;  and  diat  lumng  reccircd  in  duftrent  payments  a  sum 
more  than  avttoent  io  diacham  the  delA  due  uBon  the  bond  at  the  tii^ 
dwsised  partner,  that  ihe  bond  was  to  be  considered  ss  paid. 

Qjum%  WMm  Ate  Samsfcr  of  the  bahnei  due  ftoin  tli4  oU%ir  40  the  account  of 
anothv,  witii  jiis  assenj^  did  no^  in  point  of  law, .  operate  as  payment. 


(a)  Jhk  erne  was  argued  at  SeijionU'  Jnn, 
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1818.         factum,  Upon  which  issue  was  joined.     Second,  pay- 

BoDENHAM      ™^"^  ^^  ^^®  ^^^  ^"™  ^f  4590/.  1 8*.  3d.  and  interest, 
agairut        and  such  further  sum,  &c.,  accordinfir  to  the  condition 
of  the  bond.     Replication  to  the  last  plea,  that  after 
making  the  bond,  plaintiffs  and  William  Havard  did 
advance  to  defendant,  in  the  course  of  their  business 
as  bankers,   and   otherwise,   according  to    the  usage 
and  custom  of  their  business,  the  sum  of  4409/.  Is.  9d, ; 
yet    neither     the    defendaYit,    or    N.   Pttrchas    the 
younger,  paid  the  said  4590/.  185.  3(f.  mentioned  in 
'  the  condition,   or  such  further  sum  of  money,  but 
that  the  whole   9000/.  still  remains  unpaid  and  un- 
satisfied to  plaintiffs*     Rejoinder,  that  defendant  and 
N.  Purchas  the  younger,  or  one  of  them,    did  pay 
'   and  satisfy  to  plainti£b  and  to   William  Havard,   m 
the  lifetime  of  William  Havard^  and  to  plaintifis  since 
the  death  of  the  said  William  Havard^  the  said  sum 
of  4590/.  185.  3^/.,  in  the  said  condition  mentioned; 
and  the  said  further  sum  of  money  so  advanced  to  the 
defendant,  as  in   said  replication  alleged ;  and  upcHi 
this  issue  was  joined. 

At  the  trial  of  the  cause  at  the  London  sittings  after 
Trinity  term,  181 7>  before  Lord  Ellenborough,  a  verdict 
was  found  for  the  plaintiffs  for  the  penalty  of  the 
bond,  subject  to  the  award  of  an  arbitrator,  who  by 
his  award  stated  the  facts  of  the  case  (as  far  as  respects 
the  point  ultimately  decided  by  the  Court)  to  be  as 
follows: 

The  action  was  brought  by  the  plaintiffs,  as  surviving 
partners  of  William  Havard,  to  recover  923/.  and  in- 
terest, upon  the  bond  set  out  in  the  pleading,  the 
execution  of  which  was  admitted.     The  plaintiffs  and 

14  their 


PuilCUA9b 


i»  TJUL  FiFTY-MiNTH  Year  of  GEORGE  III.  41 

their  deceased  partner,  long  prior  to  and  at  the  time        181S. 
of  the  execution  of  the  b<Hid«  and  from  thence  until        -*-— 
the  SOth^^F^  1810,  carried  on  business  as  bankers       jgoinM 
at  Hereford^  in  the  firm  of  Bodenham^  Phillipe  and 
Havard^  or  Bodenham,  Phillips  and  Co.     On  the  SOth 
AprU^  1810,  Hdvard  died.    The  defendant  during  all 
the  period  above  mentioned,  kept  an  account  yriih  the 
plaintiffi  and  Havard,  and  usually  balanced  his   ac- 
counts every   three    mcmths,    when    he    signed   the 
ledger,  and  reoeived  his  vouchers.  On  theSlstiUarici, 
1810,  the  balance  was  2904^  ll5.  7d.  in  &v6ur  of  the 
plainti£b  and  Haoard  and  on  the  SOth  Aprils  in  that 
year,  the  defendant  examined  his  account  up  to  the 
SI  St  March   preceding,    received  hb  vouchers,    and 
signed  the  ledger   as  usual.     On  the   9th  April,  the 
plaintifi  and  Haoard  advanced  a  further  sum  of  1500/., 
which  appears  to  have  been  the  only  transaction  be- 
tween the  31st  March  and  Havard^s  death ;  so  that  on 
the  death  of  Havardj  the  balance  due  from  the  defend- 
ant was  increased  to  44042.  1 15.  7^  Upon  the  death  of 
Havardy  the  plaintifis  carried  on  the  business,  without 
making  any  alteration  in  their  firm  or  their  books,  tilJ 
the  latter  end  of  the  year,  when  they  agreed  to  take 
Mr.  John  Garrett  into  partnership,    as  from  the  1st 
Jufy  preceding;  but  although  the  style  of  the  firm  was 
then  changed  to  Bodenhanh  Phillips  and  Garrett,  the 
accounts  were  continued  in  the  same  manner  as  before, 
and  the  balance  continued  as  if  there  had  been  no  al* 
teration  in  the  firm.     And  on  June  SOth,  1810,  no 
notice  was  taken  ot'Havard^s  death,  but  the  account^ 
indnding  itons    both  subsequent  and  prior  to  that 
event,  was  then  settled,  and  the  baUmce  of  1420f. 
struck  as  if  nothing  had  happened* 

In 
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1818.         factum,  ilpon  which  issue  was  joined.     Second,  pay- 

BoDEKHAM      ™^"^  °^  ^®  ^^^  ^^^  ^^  4590/.  1 8*.  3d.  and  interest, 
against        and  such  further  sum,  &c.,  accordinfir  to  the  condition 
of  tlie  bond.     Replication  to  the  last  plea,  that  after 
making  the  bond,  plaintiflfs  and  William  Havard  did 
advance  to  defendant,  in  the  course  of  their  business 
as  bankers,   and   otherwise,   according  to   the  u&age 
and  custom  of  their  business,  the  sum  of  4409/.  \s.  9d. ; 
yet    neither     the    defendalfit,    or    N.   Purchas    the 
younger,  paid  the  said  4590/.  185.  3d  mentioned  in 
'   the  condition,   or  such  further  sum  of  money,  but 
that  the  whole   9000/.  still  remains  unpaid  and  un- 
satisfied to  plaintiffs*     Rejoinder,  that  defendant  and 
JV,  Purchas  the  younger,  or  one  of  them,    did  pay 
-   and  satisfy  to  plainti£b  and  to   William  Havard j   m 
the  lifetime  of  William  Havardj  and  to  pliuntifis  since 
the  death  of  the  said  William  Havard^  the  said  sum 
of  4590/.  185.  3^/.,  in  the  said  condition  mentioned; 
and  the  said  further  sum  of  money  so  advanced  to  the 
defendant,  as  in   said  replication  all^d ;  and  upcHi 
this  issue  was  joined. 

At  the  trial  of  the  cause  at  the  London  sittings  after 
Trinity  term,  18175  before  Lord  EllenborougA,  a  verdict 
was  found  for  the  plaintiffs  for  the  penalty  of  the 
bond,  subject  to  the  award  of  an  arbitrator,  who  by 
his  award  stated  the  facts  of  the  case  (as  far  as  respects 
the  point  ultimately  decided  by  the  Court)  to  be  as 

follows : 

The  action  was  brought  by  the  plaintiffs,  as  surviving 
partners  of  William  Havard,  to  recover  923/.  and  in- 
terest, upon  the  bond  set  out  in  the  pleading,  the 
execution  of  which  was  admitted.     The  plaintiffs  and 
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tbdr  deceased  partner,  long  prior  to  and  at  the  time        181S. 
of  the  execQtion  of  the  b<Hid«  and  from  thence  until        -*-— 
the  30th  jfyrilf  1810,  carried  on  business  as  bankers       jgainM 
at  Hereford^  in  the  firm  of  BodenAamj  Pkillipe  and 
Havard^  or  Bodenham^  Phillips  and  Co.     On  the  SOth 
jfyrilf  1810,  Hdoard  died.     The  defendant  during  all 
the  period  above  mirationed,  kept  an  account  irnth  the 
plaintifis  and  Haoardj  and  usually  balanced  his   ac- 
counts every   three    months,    when    he    signed   the 
ledger,  and  received  his  vouchers.  On  the  Slst  JUEizini, 
1810,  the  balance  was  2904^  II5.  Id.  in  &v6ur  of  the 
plaiiiti£Es  iwd  Havard  and  on  the  SOth  Aprils  in  that 
year,  the  defendant  examined  his  account  up  to  the 
31  St  March    preceding,    received  his  vouchers,    asd 
signed  the  ledger  as  usual.    On  the   9th  April,  the 
pjaintifi  and  Havard  advanced  a  further  sum  of  15001,, 
which  appears  to  have  been  the  only  transaction  be- 
tween the  31st  March  and  Havard's  death ;  so  that  on 
the  death  of  Havard,  the  balance  due  from  the  defend- 
ant was  increased  to  44042.  1  If.  7^  Upon  the  death  of 
Havardy  the  plaintiffs  carried  on  the  business,  without 
making  any  alteration  in  their  firm  or  their  books,  till 
the  latter  end  of  the  year,  when  they  agreed  to  take 
Mr.  John  Garrett  into  partnership,    as  from  the  1st 
Jiify  preceding;  but  although  the  style  of  the  firm  was 
then  changed  to  Bodenham,  Phillips  and  Garrett,  the 
accounts  were  continued  in  the  same  manner  as  before, 
and  the  balance  continued  as  if  there  had  been  no  al* 
teration  in  the  firm.    And  on  June  30th,  1810,  no 
notice  was  taken  ciHavard^B  death,  but  the  account^ 
including  itons    both  subsequent  and  prior  to  that 
event,  was  then  settled,   and  the  baUmce  of  1420f. 
struck  as  if  nothmg  had  happened* 
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1817-        verdict  to  be  entered  for  the  defendant,  and  if  the 
Court  should  think  that  he  was  right  in  that  opinion, 

BODSITRAM 

against        ov  that  the  balance  was  discharged  by  any  other  means, 

his  award  was  to  stand.     An  application  having  been 

accordingly  made  on  the  part  of  the  plaintifis  to  set 

aside  the  award,  the  Court  ordered  the  question  to 

oome  on  in  the  form  of  a  special  case,   and  it  was 
argued  by 

Chitfyf  for  the  plaintiflk  The  debtor  not  having 
specifically  appropriated  any  of  the  payments  to  dis- 
charge the  bonds,  the  creditors  are  at  liberty  to  apply 
the  same  in  discharge  of  the  subsequent  advances,  and 
then  the  bond  remains  unsatisfied.  For  the  rule  of 
law  to  be  collected  from  all  the  authorities,  is  this, 
that  th*e  debtor  at  the'  time  of  making  payment,  may 
i^ply  the  same  in  discharge  of  any  debt  he  pleases ; 
but  if  he  makes  no  appropriation,  then  the  creditor 
may  at  his  election  apply  the  same  to  the  discharge  of 
any  one  of  several  debts  to  the  exclusion  of  the  rest. 
Kirby  v.  Duke  of  Marlborough  (a),  Peters  v.  Anderson  (i), 
Bosanquet  v.  Wray{c\  Hall  v.  Wood{d)^  and  this  rule 
applies  even  in  prejudice  of  a  surety,  PUmter  v.  Lor^  (e). 
The  award  is  founded  upon  Claytori^  case  (/).  That 
was  the  case  of  an  unsecured  banking  account,  con- 
tinued after  the  death  of  one  of  the  bankers  by  his 
surviving  partners,  who  as  such,  were  liable  to  pay  all 
debts  incurred  in  the  lifetime  of  their  deceased  partner. 
The  question  here  arises  upon  a  bond,  conditioned  not 
for  the  paying  of  one  entire  sum,  but  for  securing  such 

(a)  2JU:4^&  18.  (6)  5  Tausil.  596.     1  JtfarsAoO,  S58. 

(c)  6  jTounf.  597.  \d)  14£aj^».  843..  note  a. 

(0  1  SUttVk,  155.  (/)  1  MemtiU^  578. 

advances 
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advances  as  might  from  time  to  time  be  made.  Such  1818. 
a  bond  therefore  could  not  be  satisfied  by  the  first  -^— - 
monies  paid  into  the  banking  house  by  the  obligor%  agahui 
for  it  was  intended  as  a  continuing  security^  for  any 
balance  that  might  at  any  time  remain  unsatisfied* 
To  apply  the  doctrine  of  Claytori^  case  to  this,  would 
obviously  contravene  the  intention  of  the  parties 
^msdves. 

OAome  contra,'  was  stopped  by  the  Court. 

•  •  • 

r 

Batlbt  J.  I  cannot  distinguish  this  in  principle 
from  CUnftori%  casew'  The  decisions  in  the  courts  of 
law  do  not  break  in  upon  the  distinction  there  taken. 
The  principle  estaUished  by  those  decisions  is  this,  that 
where  there, are  distinct  accounts  and  a  general  pay- 
ment, and  no  appropriation  made  at  the  time  of  such, 
payment  by  the  debtor,  the  creditor  may  af^y  such 
payment  'to  which  account  he  pleaises;  but  where  the 
accoonts'are  treated  as  one  entire  account  by  all  parties^ 
that  rule ^ does  not  apply.'  In  this  case  the  IxMid  was 
given  in  1801,  for  advances  made  or  to  be  made  in 
Havard^s  life-time  $  at  his  death,  the  balance  due  was 
4404L  '  The  surviving  partners  might  then  have  caUed 
for  payment  of  that  sum,  or  they  might  have' treated  it 
as  an  insulated  transaction,  and  kept  that  as  a  distinct 
and  sepAnate  account ;  but  instead  of  that,  they  blend 
it  with  the  sabseqaent  transactions ;  for  in  the  first  ac- 
coont  ddivered  after  HavarcPs  death,  are  included 
several  items,  down  to  the  30th  of  JunCf  and  the  pay- 
ments afier  his  death  rediice  the  balance,  at  that  time^ 
to  14202.  They  might  even  then  have  treated  this  bar' 
Janoe  as  a  dirtiact  account^  and  as  money  due  on  the 

bond^ 
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1818. 

BOBCirHAM 

tunuut 
FomcKAik 


boiidy  if  thejr  had  SO  ^oien ;  dotheycbio?  IcxriLlothe 
negit  acocmnt;  the  parties  balance  thor  aceounts  erery 
three  monthsi  and  in  the  next  quarteriy  account,  they 
bring  forward  the  balanoe  of  14801.9  >nd  make  it  an 
llem  in  one  entire  aoooiint,  snbsiiting  between  these 
patties.  The  acoonntgoeson  from  1810  till  1818 ;  and 
the  then  balance  k  trealed  as  one  entire  balance  of  one 
entire  account,  asthe  result  of  all  the  transactions  be- 
tween the  parties  in  the  intermediate  time.  The  plain- 
tiffii  were  noc  bound  to  hsve.  so  treated  it  at  Haom^% 
death,  but  having  done  so^  there  is  not  any  authority 
Ibir  sayii^  that  they  ate  now  at  liberty  to  vp^  the 
several  payaenls^  in  redaction  of  the  debt  incurred  by 
the  stibseqoent  advances^  to  the  exclusion  of  the  bond 
dibt  It  certainly  seians  most  consistent  witk  reason, 
that  where  payments  are  made  upon  one  entire  ac- 
count, that  sodi  pigrments  diould  be  considered  as 
payments  in  discharge  of  the  eariier  items.  OUytofff^ 
eise,  where  all  the  authorities  were  ffaBy  considered  by 
the  Master  of  the  RoUsi  is  directly  iq^ainst  the  frfain- 
tiiV  right  to  make  any  such  a|qpropriation  as  he  de- 
sires. That  case  does  not  break  in  upon  any  of  die 
cases  at  law,  and  ou^t  to  govern  our  decision  in  the 
present  instance^  and  I  am  therefore  of  opinion  that 
diere  ought  to  be  judgment  for  the  defendant. 


ABBOiRr  J.  I  am  also  of  opinion,  Aat  the  plainti£P  is 
not  entitled  to  recover.  I  think  that  this  question  is 
decided  by  CXenftcn^n  case^  which  was  very  fully  argued. 
All  the  dedftons  were  there  before  the  Master  of  the 
EoOs,  and  he  pronounced  judgment  against  CUg^iim. 
it  was  a  case  decided  upon  great  consideration,  and  is 
an  anthorify  of  gr^  weight*    Thia  case  in  principle 
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ii  exactly  the  some.    There  it  was  bolden,  that  pay-         1818. 
menu   made  by  turviving  partners  to  CbofUm^  with 
wbom  there  was  a  general  aooount,  ihould  cxtingoidi 
the  dd  debt:   here  the  oonveraa  of  the  propotition 
applies^  and  the  payment  by  the  debtor,  to  the  tutu 
vifing  partners  finqm  time  to  time^  upon  one  general 
acoQunt,  indiiding  the  old  debt  to  the  plamtiff  and 
Hmmrd^  mnst^  upon  the  same  principle,  cstipgniib 
that  debt.    The  Master  of  the  Bolls  says,  <<  In  such 
a  case"  (that  is  a  banking  aooount)  ^  there  is  no  room 
fiNT  any  other  appropriation  than  that  which  arises  from 
tbst  order  in  which  the  receipts  and  payments  take 
ptaae^  and  are  carried  into  the  aooounu    PresnmaMyy 
it  is  the  sum  first  paid  in  that  is  first  drawn  out.     It 
b  the  first  item  on  the  dd>it  side  of  the  account  whidi 
is  disdarged  or  reduced  by  the  first  item  on  the  credit 
side.    The  appropriation  is  made  by  the  very  aet  of 
setting  the  two  item^  against  each  other.     Upon  that 
principle^  all  accounts  current  are  settled,  and  parti* 
Gularly  cadi  accounts."    The  prindple  of  that  dedsiosi 
governs  the  present^  and  there  must  therefore  be  judg- 
It  for  the  defoodftnt 


HoLmomi  J.  It  seems  to  me,  diat  the  transfer  of 
the  balance  of  tbo  defendant's  account  by  the  plainti& 
totheson^  maybe  considered  as  the  payment  of  so 
mdi  mcpey  by  die  son,  on  account  of  the  fiitber^  to 
the  banker,  and  a  reloan  by  them  of  the  same  sum  to 
the  sons.  In  Wadt  v.  Wihan  (a),  which  was  an  action 
for  penalties  for  taking  usurious  interest,  the  declarati<m 
stated  the  loan  to  be  fit>m  the  defendant  to  one  GouUon. 
The  endence  was,  that  QouUm  owed  FUniqfi  money  on 

(a)  I  JEojf,  195. 

bond, 
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1818.        bond,  and  that  the  latter  was  indebted  to  Wilson, :  and 
"  that  it  was  agreed  between  the  several  parties,  that 

ijsotWf         WUson  should  accept  Goulton  as  his  debtor,  instead  of 
Flintqft :  Qaulian  accordingly  gave  his  promissory  note 
to  WUson  for  the  sum  therein  specified,  with  5  per  cent, 
interest,  and,  in  addition  to  that,  paid  a  premium  to 
Wilson.   It  was  otgected,  that  there  was  not  any  loan  of 
money  from  Wilson  to  GouUon ;  but  that  this  was  the 
mere  substitution  of  one  debt  for  another.  The  Court, 
however,  held,  that  this  constituted  a  loan  from  Wilson 
to  QouUon^  from  the  period  of  the  date  of  the  promis- 
sory note.     The  principle  upon  which  that  decision 
took  plaoe^  must  have  been,  that  the  acdeptance  of 

m 

GouUon^  as  the  debtor,  instead  oiFlintqfti  operated  as 
the  payment  of  the  debt  of  the  latter;  for  if  that  debt 
were  not  paid,  there  could  have  been  no  loan  from 
Wilson  to  GouUon.    That  case^  therefore,  would  seem 
to  shew  that  the  mere  transfer  by  the  bankers  of  the 
father's  debt  to  the  sons'  account  with  tlieir  assent, 
(grated  as  a  payment  of  the  father's  debt  by  the 
sons,  and  a  reloan  of  the  same  sum  to  the  latter  by  the 
bankers.     It  is  unnecessary,  however,   to  decide  the 
question  upon  that  ground;  for  Claytori^  case,  which 
seems  to  me  to  have  been  decided  upon  the  soondest 
principles,  is  exactly  in  point  with  this,  'and  ought  to 
govern  our  decision ;  and,  upon  the  authori^  of  that 
case,  I  am  of  opinion,  that  there  ought  to  be  judgment 
far  the  defendant. 

Judgment  for  defendant. 
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1818. 


of //i^*»li*  in  the  county  of  2)tow,  and  on  th-  ^^y'*^^' 
Febntmyj  1815,  the  defendant  passed  alone  tb 


Osmond  against  Widdicombe.  (a)  i^y* 

ASSUMPSIT  for  tolls.     Plea,  non-assumpsit.    The   a  bridge  u  not 
a  hi^way  with- 

canse  was  tried  at  the  Middlesex  sittini^  after  in  the  meuung 

7Vmi<y  term,  1817,  when  avesdictwas  found  fiir  the  tt^^^^X 

plaintifl;  with  U  damages,  sutgect  to  the  opinion  of  ^^^^ 

the  Comt,  on  the  follbwinir  case :  cwryingmate- 

®  .  mil  for  the 

The  plaintiff  is  fiumer  of  the  tolls  on  the  Tohuts  repur  ofany 

road  collected  at   Teign-iHdge  gate  in  the  SJ^Suchigh- 

«lonthe  ^^^ 
ilongth*  ^'^^^ 
road,  for  the  space  of  one  mile,  and  through  payable  for  « 
the  ipate,  with  a  cart  drawn  by  two  horses,  and  was  ^^edm ear- 
then solely  easphftd  in  carryii^  materials  for  rebuild-  i^'tL  repair 
ing  Teign-trtdge,  which  is  situate  in  the  Ihtness  turn-  ^o^'T^ 
pike  road,  between  Newian  AhboU  and  the  city  of  P*«"*^ 
Exeter.      Teign-hridge  is  a  county  %ridge,  and  bad 
been  directed  to  be  rebuilt  by  an  order  of  the  justices 
assembled  at  the  general  quarter  sessions  of 'the  peace 
for  the  county,    Tlie  plaintiff  demanded  of  the  do- 

« 

ftodant  a  toll  of  If.,  being  the  legal  and  accustomed 
t(dl  for  a  cart  drawn  by  two  horses,  for  the  said  cart 
and  two  horses  then  driven  by  defendant  passing 
dbroogfa  the  said  gate,  which  the  defendant  refused  to 
paj.  The  question  for  the  opinion  of  the  Court  was, 
whether  under  these  circuaMtanoes  the  defendant  was 
Kdbie  to  the  toll. 

The  case  was  argtted  by  Hutchinson  for  the  plaintiff, 
and  Denmdn  for  the  defendant,  but  the  G>urt  in  giring 
jodgmenty  Iftated  moift  of  tlie  arguments  which  were 

(fi)  X^csailM4Bgiiedstft9ipaMil'/ii:«. 

ToL.  IL  E  used. 
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tB18.        used,  and  which  turned  only  on  the  construction  of  the 
"  particular    clause  of    the  act     They  have  therefore 

Osmond  ^ 

against        been  omitted. 

WlDOlCOMlZ. 

BayleyJ.  The  question  in  this  case  is,'  whether 
a  person  carrying  materials  for  the  repair  of  a  bridge 
along  a  turnpike  road,  is  exempted  from  the  payment 
of  toll,  and  that  depends  upon  the  construction  of  the 
Stat.  13  G.  3.  C.S4.  s.SO.  That  clause  states,  <<  that 
no  toll  shaU  be  collected  or  received  at  any  toll-gate, 
for  or  in  respect  of  carriages  solely  employed  in  carry- 
ing materials  for  the  repair  of  apy  turnpike  road  or  public 
highway^  or  for  going  to  such  employment,  or  return- 
ing after  having  been  so  employed."  The  argument  in 
favour  of  the  exemption  is,  that  a  bridge  is  a  public 
highway  within  the  meaning  of  this  section*  It  is, 
however,  to  be  observed,  that  long  before  this  act  of 
parliament  passed^  there  existed  separate  systems  of 
laws  applioable  to  bridges  and  to  highways  \  and  in  ad- 
dition to  these,  several  turnpike  acts  had  been  passed. 
The  stat.  22  //.  8.  c.  5.  imposed  the  burden  of  the 
repair  of  bridges  on  the  county,  the  13  G.  3.  c.  TS.  re- 
lated to  parochial  highways;  and  the  13  G.  3.  r.  84., 
which  passed  in  the  same  session,  applied  to  turnpike 
roads,  so  that  it  appears  these  were  all  distinct  subjects 
of  l^slative  provision.  Now,  if  it  had  been  intended 
to  include  bridges  in  this  exemption,  one  should  have 
expected  that,  like  turnpike  roads  and  highways,  they 
would  have  been  expressly  mentioned.  Besides  it  must 
be  recollected,  that  the  damage  done  to  a  turnpike  road 
from  the  carriage  of  materials  for  the  repairs  of  bridges, 
would  from  the  very  nature  of  those  materials,  be 
greater  than  that  arising  from  the  carriage  of  those 
necessary  for  the  repair  of  a  road,  and  so  a  heavieF 

burden 
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burden  would    be  taken  from  the  larger  body,  the         1818. 
inhabitants  of  the  county,  and  thrown  on  tlie  parish        ^^^ 
or  the  trustees  of  the  road.   The  43  G.  3.  c.  59.  throws        agahat 
some  light  upon  the  subject,  for  the  first  section  of  that 
act  empowers  the  surveyors  of  bridges,  to  get  materials 
for  the  rq[>air  of  bridges  in  the  same  manner  as  sur- 
▼eyors  of  highways,  under  the  13  G.  3.  c.  78.     The  le» 
legislature^  therefore,  seem  to  have  considered  a  bridge 
as  distinct  from  a  highway,  and  as  not  included  in  that 
term,  as  used  in  the  highway  act.     I  am  therefore  of 
opinion,  that  as  the  legislature  has  treated  bridges  and 
hi^ways  as  distinct  and  separate  subjects  of  legislative 
provision,  that  the  former  do  not  come  within  the  term 
highway,  used  in  this  clause  of  exemption ;  and  there- 
fore that  there  must  be  judgment  for  the  plaintiff. 

Abbott  and  Holboyd  Js.  concurred. 

Judgment  for  Plaintiff. 


Maxwell  against  Jameson,  (a)  Friday, 

^^  ^   ^  Nov.  eth. 

A  SSUMPSIT  for  money  paid,  &c.  by  pkintiff  for  OneoTth* 

jCjL  xnakfpns  of  a 

use  of  defendant.  At  the  trial  before  Wood  Baron»  jdnt  an^  set*- 
at  the  yor/Aiiwfi^fand  assizes,  181 7>  a  verdict  was  found  not^'S^S 
for  the  plaintiff  for  18/.  25.  3d.  subject  to  the  opinion  ^edSl'*"Te 
of  the  Court  on  the  following  case.  M^^feTtU* 

amount;  Init 
before  th6  com* 
II  an  Mi  III  of  tiie  action  no  money  waa  actually  paid  on  the  bfnd  :  Held  that,  until  he 
bad  paid  mofiey  upon  the  bond,  he  could  not  maintain  an  action  for  money  paid,  in 
otdaf  10  teoorer  oontribution  against  any  of  the  other  makers  of  the  original  note. 

.   (o)  This  caiewai  argued  at  <Spi7Mnf 4*  Jitft.  .  , 

E  2  On 


52  CASES  IK  MICHAELMAS  TERM 

1818.  On  the  9th  August  \  914,  MtuffmeU^  Jamenn,  and  two 

"  othcn  ffave  the  fbUowioff  promittory  note  to  Batson 

Mga^ut  tad  Co.  who  were  baoker£  «t  Bertmch^pon-T'weed : , 
<<  Six  weeks  after  date  we  jointly  and  severally  promise 
to  pay  to  Messrs  Batson  and  Co.  or  order  at  the  Tvoeed 
Bank  here  the  sum  of  701.  for  value  received.*'-  >  On  the 
10th  Marck  I8I69  Marwell  took  i^  the  note  in  qoes^ 
tioti  giving  his  own  bond  to  Batson  and  Co.  for  the 
amount  conditioned  for  payment  on  the  29th  day  of 
September  1816.  .No  money  was,  however,  in  fact,  paid 
by  the  plaintiff  to  Batson  and  Co.  either  on  account  of 
the  bond  or  the  note,  before  the  commencement  of  this 
ftction. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
.ther,  under  the  circumstances,  this  acti<m  for  money 
'paid  to  the  defendant's  use  could  be  maintained. 

Beadetj  for  the  plaintiff.  The  question  in  this  case 
is,  whether  the  plaintifl^  having  only  given  a  bond,  can 
be  said  to  have  paid  money,  so  as  to  entitle  him  to  call 
upon  the  defendant  for  contribution  In  this  form  of 
. .  action.  And  it  is  not  distinguishable  from  Barclay  V. 
GoocA  (a),  where,  though  no  money  actually  passed, 
but  a  note  only  was  given,  yet  the  Court  held  it  to  be  a 
sufiicient  payment,  because  the  party  who  might  have 

*  enforced  payment,  accepted  the  note  as  money.  Israel 
V.  Douglas  {b)  is  also  an  authority  to  shew  that  this 

.  form  of  action  may  be  maintained  without  any  money 
having  actually  passed  between  the  parties.  The  case 
t>f  Tif^hr  T.  Higgins  (c)  may  perhaps  be  niged  as  an 
authority  against  this  doctrine^  but  there  the  bond  was 

(a)  2  Etp.  N.  P.  C.  571.        (b)  1  JET.  M.  289.        (c)  5  JEatt,  169. 

given 


IN  THE  FiFTT-NilrTH  Year  ov  GEORGE  IIL  68 

given  by  a  diird  person.     And  as  the  original  debl^        1618. 

which  was  also  on  a  bond,  was  not  extinguished,  and 

no  money  was  paid,  no  action,  as  for  money  paid,  could 

on  that  account  lie.     But  in  this  case  the  original  debt 

is  actually  exUngutshed  by  the  bond,  and  therefore  the 

bond  is,  in  &ct,  so  much  money  paid  to  the  defendant's 

UR^  since  the  person  to  whom  the  debt- is  due^  deott  t# 

take  the  bond  in  lieu  of  actual  payment    The  questioik 

too  in  Tm/lor  v.  Higgins  arose  on  an  affidavit  to  hold  t0 

bail,  where  the  Court  requires  the  cause  of  action  to  be 

stated  with  great  accuracy. 

Sidiardsany  contra.  This  action  is  not  maintainable: 
if  any  action  lie,  it  must  be  for  money  paid;  but  as  li6 
money  has,  as  yet,  been  paid,  the  action  cakm6t  now  be 
sustained.     Barday  v.  Gooch  is  a  mere  nisi  prius  deei>- 
sion ;  but  even  in  that  case,  the  payment  was  by  a  pro- 
missory note,  which  is  often  treated  as  money  in  the  ordi- 
nary transactions  of  business.    A  bond,  however,  stands 
on  a  different  footing  because  that  is  simply  a  security 
for  a  debt,  and  cannot  be  considered  as  cash.     And 
this  distinction  was  taken  in  Taylor  v.  H^ggins^  for  that 
case  did  not  turn  on  the  question  whether  the  giving  of 
the  bbnd  operated  as  an  extingubhment  of  the  original 
debty  but  whether  it  amounted  to  payment.    The  cas^ 
otJBiraely.  Douglas  proceeded  entirely  on  the  ground 
of  consent.    There  A.  was  indebted  to  B.  and  B.  to  C, 
and  it  wad  agreed  between  all  diriee  that  C.  should  take 
Am  as  paymaster;  there  it  was  held  that  aji  action  wtniA 
lie  against  A.  because  he  had  agreed  to  hold  the  mtm^ 
whkh  he  owed  to  i!.,  to  the  use  of  C.    An  equivalent 
for  maiyey  is  not  however,  in  all  cases,  cottdd^fed'  A 
moueys  thus  slock  is  not  so  considered^  NigUingal  v. 

£  S  DetUme^ 


Jamcsoh. 
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1816.  Devisme  {a)j  Janes  v.  Britdey  (i).  And  to  complete  the 
ofience  of  usury,  where  either  money  or  money's  worth 

agaiMt  must  be  roceived  by  the  lender,  a  promissory  note, 
which  gives  only  a  right  of  action,  has  been  held  not 
sufficient  for  that  purpose,  Maddock  v.  Hammett  (c)* 
So  goods  cannot  be  considered  as  money,  Moore  v. 
PyHce  {d) ;  except  where  all  parties  agree  to  consider 
th^m  as  sucli :  but  in  this  case  there  is  no  such 
jagreement. 

Batley  J.  The  first  impression  on  my  mind  was, 
that  the  Court  might  properly  consider  the  extinguish- 
inent  of  the  debt  in  this  case^  as  equivalent  to  money 
.paid  by  the  plaintiff  for  the  use  of  the  defendant,  and, 
.on  this  ground,  that  the  bond  was  given  as  money,  and 
.that  the  defendant  had  the  benefit  of  it  as  money  ;  but, 
,on  considering  the  circumstances,  and  adverting  to  the 
.case  of  Taylor  v.  Higgins  which  has  been  cited,  I  now 
.think  that  this  action  is  not  maintainable.  The  plaintiff 
•in  this  case  has  paid  no  money.  It  is  said,  indeed, 
that  ihe  has  given  what  was  equivalent  to  it,  and  that 
it  ought  to  be  considered  for  this  purpose  as  money, 
and  so  it  was  held  in  Barclay  and  Another  v.  Gooch  {e). 
But  in  Taylor  v.  Higgins  the  Court,  having  the  former 
case  before  them,  held  that  the  action  for  money  paid 
could  not  be  maintained.  There  are,  therefore,  at  all 
events,  conflicting  authorities  on  this  point,  the  last  of 
which  is  in  favour  of  the  defendant.  In  Taylor  v.  Hig- 
gins the  old  bond  was  delivered  up,  and  the  new  one 
accepted  as  payment  and  satisfaction  of  the  old  debt. 
•And  there  Lord  ElUhborough  says,  '^  There  is  no  pre- 
.tence  for  considering  the  giving  of  this  new  security  as 

(a)  'SBwr.  2589.  {b)  I  Etut,  I.  (c)  7  T&nn  IVfpi  184. 

.      (d)  11  Eastt  52.  (#)  2  ^^,'N.  P.  C.  571. 

so 


I 
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80  much  money  paid  for  the  defendant's  use."  Then  as  1818* 
tlie  authorities  dii&r.  it  becomes  necessary  to  look  to  the  — 
reason  of  the  thing.  No  money  has  yet  come  out  of  the  agamM 
plaintiff^s  pocket,  and  non  constat  that  any  erer  will; 
for  if  be  recovers  from  the  defendant  in  the  present  ac- 
tion, still  it  is  possible  that  he  may  never  pay  it  over 
to  Batson  and  Co.  Then  the  period  of  time  at  which 
his  remedy  against  the  defendant  shall  commence  has 
not  yet  arrived.  If  hereafter  he  is  compelled  to  pay  the 
money  due  upon  the  bond,  he  may  then  have  his  remedy 
against  Jameson  for  his  contribution. 

Abbott  J.  Even  supposing  that  the  plaintiff  has  in 
this  case  entirely  relieved  the  defendant  from  the  de- 
mand which  Batson  and  Co.  had  against  him,  (which 
may  be  doubtful,)  still  he  will  then  have  done  no  more 
tlian  was  done  by  the  plaintiff  in  the  case  of  Taylor  v. 
Higgmsj  yet  the  Court  there  held,  after  much  consider- 
ation, that  the  giving  of  a  new  security  which  extin- 
guised  the  old  debt  was  not  the  same  thing  as  payment 
This  case  is  precisely  like  that,  and  I  think  our  decision 
ought  to  be  governed  by  it  Moore,  v.  Pyke  is  also  to 
the  same  effect,  for  there  also  the  debt  was  extinguished 
by  the  seizure  of  the  goods,  but  not  paid  by  the  plaintiff 
in. money.  Although,  therefore,  the  first  impression 
on  my  mind  was  the  same  as  that  of  my  Brother  Bay^ 
^9  yet,  on  further  consideration^  I  am  satisfied  that  this 
action  cannot  be  maintained. 

HoJLHOTB  J.  I  am  of  the  same  opinion.  In  order 
to  suppprt  this  action  the  .debt  must  have  been  extin- 
guished either  by  an  actual  or  a  virtual  payment  of 
money  by  the  plaintiff  to  the  defendant's  use.  There 
has  clearly  been  no  actual  payment;  and  in  order  to 

E  4  have 
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Maxwcll 

dgubut 


1818.  have  made  the  gnriog  of  the  bond  operate  aa  a  virtual 
paymenty  flie  defendant  mutt  be  shewn  to  have  been  a 
parfy  to  that  transaction;  which  was  not  the  case. 
Hie  case  cited  of  Taiflor  v.  Higgim  is  quite  similar  to 
the  present ;  and  unless  we  oyertum  it  we  must  hold 
that  the  plaintiff  in  this  case  is  not  entitled  to  recover. 

« 

Judgment  for  defendant. 


•J^l'^  Lewis  agcurist  Morland.  (a) 

An  attachment  .  T^EBT   against  the  defendant,  sheriff  of  Kenty  for 

for  nob-pay-         JL^  ,^  #•    i         i     i         • 

ment  of  money  ffii  escapc.     Ine  BTst  couut  ot  the  declaration 

^  mesne  ^-"^  Stated,  that  the  plaintiff  was  an  attorney  in  an  action, 

^^f^^  hi  VTh\ch  Thomas LigewB&^\^^^ 

been  taken  and  defendant;  and  thatj  by  a  rule  of  Triniiy  Termj  1816^ 

permitted  to  go  . 

at  large  and  ft  viws  Ordered  by  this  Court,  that  it  should  be  referred 

into  cust^y;  to  the  Master,  to  see  what  was  due  from  Inge  to  the 

i^cuSr^^  pUiintifH  for  his  biU  of  costs ;  and  that  Elizabeth  Terry, 

tile^^itta.  ^  her.att<>rtiey,  should  pay  such  costs  to  the  plaintiff. 

held  that  the  The  deelaratioA  then  stated  the  Master's  allocatur,  by 

sheriff  was  not 

liable  to  an         Which  he  ceTtiBcd  that  221/.  was  due  from  Ir^  to 
'  escape.  the  plaintiff;  and  that  in  Trinity  term,  181 7$  another 

nde  was  pronounced,  that  an  attachment  should  issue 
ilgainst  ?>ny  ibr  that  sum :  it  then  proceeded  to  statey 
that  -on  the  3d  F^ruary,  1817)  a  writ  of  attachment, 
retiiniable  on  Thursday  next  after  the  morrow  of  AU 
Soulsy  was  issued  and  delivered  to  the  defendant,  com- 
manding him  to  attach  the  said  Elizabeth  Terry,  so 
that  he  might  have  hef  in  court,  to  answer  for  certain 
trespasses  and  contempts  brought  against  her  in  the 

Court 
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Court  of  Kki^sSmchi    that  such  wrU  was  indoned        J818. 
^  iasded:  against  the  Mid  EUtabeih  for  ber  oontanpt        *— 
for  not  paya%  the  above   sum  pursuant  to  a  rule        mglmt 
of  Courts  and  the  Master's  certificate  thereon  with  costa      ^<»»>^*^ 
of  attachment."      The  caption  of  jE.  Terry  under  the' 
writ,  and  her  escape^  Were  then  stated  in  tlie  usoai 
manner.    Piea  nil  debet     At  the  trial  bdbi^e  Lord  Bifi^ 
lenboromghf  at  the  Middlesex  sittings,  after  last  ISkay 
term,  the  jury  found  a  verdict  for  the  plaintiff,  for  the 
debC^  and   U.  damages,  suliyect  to  the  opinion  of  the 
Court  on  a  ease  which  set  out  the  diflEerent  rules  of 
Court,  as  stated  in  the  deelanukii.  Mid  the  Master's 
certflfeate  thereon,  ttad  stated  the  issuing  of  the  writ  of 
attadiment  with  the  following  indorsement  upon  it: 
<^  Bjr  rule  of  Court,  for  ber  contempt  in  not  pajring 
the  sum  of  221 A  pursuant  to  a  ruk  of  Court,  and 
the  Master'^  certificate  there<m,  with,  costs  of  attac^« 
menf  The  case  then  proceeded  as  follows.  The  above 
writ  was  delivered  to  the  present  defendaat  (who  then 
was,  and,  tiU  the  time  of  its  retutn,  continued  to  be.    ( 
sheriff  <f  Kent)  to  be  executed;  and  he  accordingly 
madehis  warrant  on  the  writ,  directed  to  Thomas Sear^ 
his^iffieer,  wkiooQtheS€h.Jbi;^,l8l79  arrestedJS.  Terry^ 
but  Oft  the  sameday  sulbred  her  to  e§cBpe,  alchouglL 
before  die  return  day  of  the  writ  she  returned  iisto  the 
custody^of  the  defendant,  and  contimied  in  Mch  custody 
at  the  return  di^.    The  question  for  the  opinion  of  the 
Court  was,  wheAer  these  ftcto  amounted  to  a  defence 
at  the  trial;  if  so  a  nmisuit  wan  to  be  entered,  otherwise 
the  verfct*  was  to  stand. 

Ckithf^  for  the  plaintiff.     The  action  of  debt  for 
escape  is  gtvw  by  the  statr  1  &  2^  ^^  12^;  and  al- 
though 


MOKLAVD. 
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1818.        though  in  terms  that  statute  does  hot  apply  to  an 
•"""""•        escape  upon  an  attachment  issued  upon  a  rule  <tf  this 
against        Court,  jet  such  a  case  comes  fairly  within  the  object 
there  embraced.   That  statute  and  the  stat«  of  fVestm,  2. 
ell.  {l3Edw$  1.)  have  been  construed  liberally  (a); 
and    in  Plait  v.   Lock  (6),    it  was    held,     that   al- 
though the  Stat  of  1  B.  2.  c..\2.,  only  mentions  the 
warden  of  the  i%^/  yet  the  sheriff  and  every  other 
jailor,  is  liable  to  an  action.     So,  although  the  statute 
of  GhucesteTf  c.  5.  mentions  only  persons  who  hold 
tar  term  of  years,  yet  a  tenant  for  half  a  year  is  within 
the  statute,  notwithstanding  it  is  a  penal  law.  (c)     The 
enactment  in  the  statute  of  1  22.  2.  c.  12.,    <<  that  no 
warden  of .  the  Fleet  shall  suffer  any  prisoner,   there 
beiuff  by  judgment,  to  go  out  oi  prison,"  is  not  to  be 
considered  as  confined  to  a  prisoner  in  custody  upon  a 
formal  judgment,  but  as  extending  to  a  case  of  this 
nature.     In  .construing  the  enactments,  the  object  of 
the  legislature  is  to  be  considered.      The  distinction 
between  an  escape,  on  mesne  process,  and  on  final  pro- 
cess, is  obvious.    Where  the  escape  is  on  mesne  process, 
it  is  uncertain  whether  the  demand  of  the  plaintiff  will 
be  established ; .  but  when  a  judgment  has  been  pro- 
nounced in  his  favour,  the  debt  can  no   longer  be 
disputed.      In  the  first  case,  therefore^  the  plaintiff 
is  put  to  his  remedy  by  action  on  the  case;  in  the 
latter   his  remedy  is  specific.     A  rule  absolute  for  an 
attachment  for  non-payment  of  costs,    is    in  every 
respect  equivalent  to  a  judgment;  it  is  a  final  deter- 
mination of  the  matter.     The  statute  of  1  JR.  2.  c.  12. 
speaks  of  persons  *^  judged  to  prison,''  as  if  the  same 

(a)  2  Inst.  589.  (b)  PlowL  55. 

(c)  Co.LUt.  S^h.  .     .  .         , 

applied 
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applied  to  every  case  where  the  party  was  id  prison  by  1818. 
order  of  the  Court.  The  attachment  which  issues  pur-  — 
suant  to  the  rule^  is  therefore  in  the  nature  of  exe-  o^inst 
cution,  and  accordingly  a  person  in  custody,  upon  an 
attachment  for  non-payment  of  costs,  has  been  held  to 
be  entitled  to  his  discharge  under  the  Lords*  act  (a), 
as  being  a  person  charged  in  execution  within  the 
meaning  of  that  act.  Bex  v.  Stokes,  {b)  And  this  de- 
dsion  has  been  confirmed  by  several  subsequent  cases,  (c) 
Jn  the  case  of  the  sherLBT  of  Bristol  (<i),  debt  was  held 
to  lie  for  the  escape  of  a  person  in  custody,  under  a 
commitment  by  commissioners  of  bankrupt-  And  this 
case  is  cited  and  recognized  by  Lord  C  B.  Comyttj  in 
his  digest,  tiL  Escape,  B.  1.  So  debt  lies  for  an  escape 
of  a  person  in  custody  under  a  capias  pro  fine  for  de- 
nying his  deed,  for  such  capias  operates  as  well  for  the 
plaintiff  as  the  King,  {e)  But  the  case  of  Phelps  v.  Bar- 
reU  {/)  is  an  express  authority,  to  shew  that  an  attach- 
ment issuing  out  of  a  court  of  law  for  non-payment  of 
costs,  is  in  the  nature  of,  and  in  effect  an  execution,  and 
that  a  bail  bond  taken  by  the  sheriff  in  such  a  case  is 
Toid.  There  all  the  other  authorities  were  before  the 
ConrtotExchequer,  and  they  pronounced  judgment  upon 
this  very  point.  Upon  principle^  therefore,  as  wdl  as  au« 
thorlty,  the  ^rit  of  attachment  is  in  effect  an  execution, 
and  in  that  case  the  sheriff  is  liable  for  the  escape. 

Parke^  contra.  This  action  cannot  be  maintained, 
because  Elizabeth  Terry  returned  into  the  custody  of 
the  defendant,  before  the  writ  of  attachment  was  re- 

(a)  38  6.  2.  c.  ^  <.  13.  (()  Cowp.  136. 

(c)  TiddU  Prae.  37 S.  .  (d)  Moon,  834. 

(«)  1  Jlotf.  Abr.  8ia   ,  Gorritfi'scsse,  5  JUp.  88.  ' 
(f)4Priee,23. 
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1918.        tnrnabk.    The  form  of  the  writ  of  attachment  is,  ^Mb 
*~"*^        answer  to  m  fbr  certain  trespasses  and  conteim>ts,'' 

Ljbwis 

againti  tai&  tbt  distinction  is  between  writs  of  execution,  and 
Writs  on  mesne  process.  In  the  former  cases,  the 
sheriff  is  lilkble  if  the  defendant  bq  at  large  at  any 
tiiiie,  but  in  the  latter,  it  is  sufficient  if  he  bring  in 
the  bddy  on  the  return  day  of  the  writ,  Homkins  r. 
Phniet{a\  Atkinson  v.  MaiiesOn.  (b)  In  the  dieriff  of 
NaUtnghamfs  Gase(f),  it  was  agreed  by  the  Court,  that 
upon  an  escape  upon  mesne  process,  the  writ  ought  to 
surmise  ad  largum  ire  permisit,  et  non  comperuit  ad 
diem ;  because,  the  party  being  bailable,  the  sheriff  might 
lawfully  sudbrhim  to  go  at  large;  but  if  the  caption  be 
under  a  writ  of  execution,  there  ad  largum' ire  permisit 
is  sufficient,  "because  a  defendant  in  custody  upon  a  writ 
of  execiltioli,  cannot  be  retaken  after  an  escape.  Piatt  y. 
Lock,  (d)  An  attachment  out  of  chancery  is  clearly  in 
the  nature  of  mesne  process,  because  a  sheriff  may  take 
bail  upon  it;  Studd  v.  Acton  {e) ;  and  ahbough  it  waii 
held  in  tiM  v.  Jfbrthouse  {f\ '  that  cm  an  attachment 
fbr  contempt  out  of  C.  P.,  bail  c^uld  not  be  taken,  no 
reason  is  assigned  fbr  that  determination.  In  Burton  v. 
Ijtm{g)f  a  bond  giten  to  the  sheriff  to  appear  upon  an 
attachikient  out  of  chancery,  was  held  to  be  within  th^ 
statute.  WadHngkm  t.  Fitch  (A),  is  not  -BXt  authority 
against  the  def^dant.  For  in  that  case,  if  the  plaintiff 
instead  of  demurring  to  the  defendant's  plea,  had  re» 
pUed^  the  action  might  hare  been  maintained.  Bail 
may  be  tbken  on  an  attachment  for  contempt  out  of 

(a)  SJBStoc.  Bep,  1046.  (h)  2  Term  Bep,  176. 

(c)  Jfoy.  7«.  (d)  PkfwdU  9$. 

(e)  lir. Bbcb 4ed.     lUTs  Prac  SS6. 

if)  Com.JUfi.atfL  ig)  mghf,  984.  {k)  Bamet,  64. 

this 
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tbiB  couru  ^'  V-  iXiiif5«  (a)  So  it  may  be  an  an  at- 
la^m^ttt  fo^  contMfipt  out  of  chancery,  Morris  t* 
H^^»ard.(b)  It  te  unnecessary  however  to  contend 
that  the  sheriff  may  take  bail ;  it  is  sufficient  if  he  have 
the  party  at  the  return  of  the  writ  It  is  a  difierent  tiling 
to  say)  that  the  Court  wiU  not  enforce  the  bail  bond 
tf  the  piurty  does  not  appear,  and  to  say  that  the  sheriff 
does  not  do  his  duty  if  he  have  the  party  at  the  return 
of  the  writ,  lliere  is  a  distinction  between  a  writ  of 
«Becntioii,  and  an  attachment  which  is  only  mesne 
ptrooeas;  although  two  terms  intervene  between  the 
teste  and  return  of  tlie  former,  yet  it  is  good ;  but  in 
mesne  prodess,  if  a  term  be  omitted,  the  writ  is  void, 
Siitley^.  Wri^i.{e)  A  writ  of  attachment  wm  for- 
merly coBMdered  as  process  purely  criminal,  and  intei^ 
rognloriei  Were  administered,  CSro^s  case  (tf ),  Etc  parte 
WhitAmrcL  (r)  A  rule  is  not  a  record,  but  only 
a  remembrance  Wynme  v.  Wjf9me.{f)  A  commit- 
titur  is  a^  n  reoord,  Wigleif  v.  Jonn{g)^  and  a  rule 
upon  a  defendant  to  pay  costs,  does  not  constitute 
a  deUf  Mmmom  v.  l/Mey.  (A)  So  a  person  in 
custody  on  an  attachment  for  non*paym^t  of  money 
is  not  entitled  to  his  dtsoharge  under  tKe  48  G.  S. 
c  123^  dut  being  conined  ^  persons  in  eKecution 
upon  any  jwdgaent,  Bax  v.  HMard,  [i) 


1818. 
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Batuet  X  It  seems  to  m%  quite  dear  that  the 
plaintiff  IS  not  entided  to  recover.  The  aotian  for  an 
escape  is  founded  upon  a  si|{qposed  wrong  of   the 

(a)  1  Ld.  itoym.  722.     2&ift?  608.     Com.  Dig,  tit  iT^i/,  F.  8. 
.     (&)  tlTaRift,  ISa    6  TmnUL  8€9. 

(c)9&fit.90e.     2JC(f.A^».775.  (4)  12  JIM.  346. 

it)  IAA.B8.  (/)  1  Frib.40.  (^)  5  East,  440. 

(e)  ej7.3tee.2sa»  (O  iojab«,4es. 

sherifl^ 


MaaLAMi). 


C2  CASES  IN  MICHAELMAS  TERM 

1818.        dieriff,  producing  damage  to  the  party  at  whose  suit 
"""*"        the  debtor  was  in  custody.    To  entitle  the  plaintiff  to 

Lxwit 

against  maintain  this  action,  it  must  be  shewn  that  the  sheriff 
has  been  guilty  of  a  breach  of  duty.  Now  his  duty  is 
prescribed  to  him  by  the  writ,  the  language  of  which  is, 
<<  we  command  you,  that  you  do  not  forbear  by  reason 
of  any  liberty  in  your  bailiwick,  but  that  you  attach  E. 
Tem/j  so  that  you  may  have  her  before  us  at  Westmin-^ 
sieTy  on  Thursday  next  after  the  morrow  oi  AllSoulSj  to 
answer  to  us  for  certain  tresspasses  and  contempts 
brought  against  her  in  our  court  before  us,  and  have  you 
then  there  this  writ/'  All,  therefore,  that  is  required 
by  the  writ  is,  that  the  sheriff  should  attach  the  party, 
and  have  her  in  court  at  the  return  t6  answer.  The 
sheriff  would  fully  discharge  his  duty  by  producing 
the  party  at  that  time,  and  the  object  of  the  Court 
would  be  satisfied.  It  is  true^  that  in  addition  to  this 
mandate  of  the  Court,  there  is  an  indorsement  on  the 
writ,  the  purpose  of  which  is  to  regulate  the  conduct 
of  the  sheriff  as  between  tlie  parties  to  the  suit;  but 
this  forms  no  part  of  the  writ  itself,  nor  is  it  authorized 
by  the  Court  The  object  therefore  of  this  writ  being, 
to  bring  the  party  into  court  to  answer,  it  is  in  the 
nature  of  mesne  process.  The  nature  of  final  process 
or  execution,  on  the  other  hand,  is  to  satisfy  the  plain- 
tiff. The  attachment  issues  upon  the  ex  parte  affidavit 
of  the  person  who  demands  the  money  awarded  to  be 
due  by  the  master's  allocatur,  stating  that  the  same  has 
not  been  paid.  If  that  were  final  process,  there  would 
be  nothing  further  to  be  done  by  the  Court  but  to 
commit ;  but  that  is  not  the  practice,  for  interrogatories 
are  filed  to  be  answered,  and  the  Court  ultimately  pro- 
nounce upon  those  answers,  whether  the  party  is'  tP  be 

5  com- 
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committed  for  contempt  or  not;  for  then  only,  and         1818. 
not  before,  does  commitment  take  place.     In  the  mean        — — 
time^  it  is  the  usual  course  to  admit  the  party  to  bail,         mgavut 
and  if  on  the  return  he  may  be  bailed,  it  would  be  most 
singular  that  the  sheriff  should  be  bound  to  keep  him 
in  close  custody,  especially  as  it  might  appear  that  the 
charge  was  unfounded,   or  that  the  writ  had  been 
served  on  the  wrong  person,  or  that  after  llie  issuing 
of  the  writ,  payment  had  been  already  made  to  an 
agent,  duly  authorized  to  receive  the  same.     And  it 
seems  to  me,  that  it  would  be  most  mischievous  if 
the  doctrine  contended  for  could  be  supported;  for 
the  sheriff  in   that  ^ase  would    not   be    at   Hberty 
to  take  security  for  the  party,  but  would  be  bound 
always  to  keep  him  in  close  custody.     The  case  of 
Morris  v.  Hayward  is   an  authority   to    shew,    that 
although  the  sheriff  is  not  bound  to  take  bail  upon  an 
attachment,  still  if  he  does,   he  may  recover  upon 
the  bail  bond.   That  indeed  was  the  case  of  an  attach- 
ment, out  of  chancery,  but  process   issuing  out  of 
courts  of  law  and  equity  stands  on  the  same  foundation. 
.That  case  was  decided  upon  great  consideration,  and 
is  at  variance  with  the  subsequent  case  of  Phelps  w: 
Barrettj  the  foundation  of  which  was,  that  an  attach- 
ment is  a  process  in  the  nature  of  execution.     But  for 
the  reasons  I  have  already  given,  it  seems  to  roe,  that 
an  attachment  is  in  the  nature  of  mesne  process,  and 
that  the  principle  on  which  that  decision  took  place 
cannot  be  supported.     The  sheriff  therefore  having  had 
the  defendant  in  custody  at  the  return  of  the  writ,  I 
am  of  opinifHi  that  this  action  cannot  be  maintained. 

Abbott 
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181 B.  Abbott,  J.    If  it  were  necessary  to  decide  wlteiber 

**""*"*  a  bail  bond  taken  by  ffae  sheriff  in  such  a  case  as  this 
hgainM  were  a  Taiid  instrument,  I  should  have  wished  for 
further  time  to  consider  that  question.  But  it  ii^  un- 
neceswy  in  this  ease  to  pronounce  any  judgment  upon 
tiuit  point ;  for  supposing  the  sheriff  to  be  guilty  of  a 
breach  ot  doty,  in  letting  the  party  out  of  custody,  it 
does  not  thence  follow  that  an  action  may  be  main- 
tinned  sigaiBst  him  for  such  neglect  of  duty.  If  it 
were  attogetber  a  ease  of  criminal  process,  the  sheriff 
would  not  be  liable  to  an  action  ;  and  even  supposing 
tihat  the  person  to  whdm  the  money  was  payi^le  could 
maimainsuch  action,  it  would  be  an  anawer'thereto  either 
to  prove  payment^  or  to  shew  that  the  sheriff  had  the  de- 
fendant in  custody  at  the  return  of  the  writ  It  has  been 
said»  that  an  attachmoit  is  in  the  nature  of  process  of 
CBKecotio^ ;  there  is  however  this  material  diffihrefioe^  that 
Htpes  a  «a«  sa.  the  defendantt  upon  being  brought  into 
court,  is  committed  immediately,  whereas  in  this  case 
the  Court  are  not  bound  to  commit,  but  may  and  ge- 
nendly  do  admit  the  party  to  bail;  he  is  then  to 
M(9wer  intennqgatorie^  and  it  depends  upon  his  an- 
swen^  irhetfaer  he  caUfmi^ge  himself  of  the  contempt, 
aiid  wheAer  be  is  ttlttaately  ceannitted  or  not.  Tliis 
constitutes  an  essential  diflbnnoe  between  this  species 
of  process,  and  that  of  process  in  execution.  It  has 
been  lu^fod,  that  in  favour  of  insolvent  debtor^  an 
attachfliant  is  coaoaidecod  as  in  the  nature  of  execution, 
and  iharefbre  that  k  ou^  to  be  so  considered  in  this 
case^  But  that  act  beii^  pasaed  to  rdUeve  persons  in 
cuslody  for  debt,  Toceives,  in  &rour  of  liberty,  a  very 
large  and  liberal  construction ;  and  those  cases,  tlicre- 
fim^  boar  no  analogy  to  the  present     Upon  the  whole, 

14  I  am 
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I  am  of  opinion,  that  this  is  not  in  the  nature  of 
process  in  execution ;  and  even  supposing  an  action 
might,  in  some  cases  lie  against  the  sheriff  for  the 
escape  of  a  person  upon  an  attachment,  that  it  would 
not  in  this  instance,  as  the  sheriff  bad  the  party  in 
custody  at  the  return  of  the  writ 

HoLBOYD  J.  I  am  of  the  same  opinion.  In  form 
the  attachment  b  a  criminal  process,  for  it  commands 
the  sheriff  to  attach  the  party  for  certain  trespasses 
and  contempts ;  and  if  it  be  considered  as  a  criminal 
proceeding  only,  it  is  perfectly  clear  that  the  plaintiff 
could  not  have  any  ground  of  action.  Inasmuch, 
however,  as  the  non-payment  of  money  creates  a  civil 
right,  the  attachment  which  issues  to  enforce  such 
right,  is  considered  as  in  the  nature  of  civil  process. 
Now,  process  is  of  two  sorts,  mesne  process  and  final 
process.  The  object  of  mesne  process  is,  to  compel 
the  iqppearance  of  the  party  in  court,  to  answer  the 
charge  made  against  him;  the  object  of  final  process, 
is  to  satisfy  the  plaintiff  in  the  suit.  The  attachment 
in  this  case  issues  in  pursuance  of  the  master's  certifih 
cate^  and  is  an  order,  not  to  keep  (he  party  in  custody^ 
but  only  to  attach  him,  so  that  the  sheriff  may  have 
his  body  to  answer.  It  is  not  absolutely  to  punish  the 
party  for  the  contempt,  nor  at  all  events  evesn  to  enforce 
payment,  but  only  to  compel  the^party  to  answer,  that 
farther  inquiry  may  be  had.  This  is  therefore  clearly 
in  the  nature  of  mesne  process,  and  is  not  analogous  to 
a  ca.  sa.  where  a  party  is  brought  into  court  to  satisfy 
his  debtor,  and  that  being  so,  it  is  perfectly  clear  that 
the  sheriff  having  had  the  party  in  custody  at  the  return 
of  the  writ,  is  not  liable  to  an  action  for  an  escape. 

Judgment  for  the  Defendant. 

Vol.  IL  F 
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1«I8.  ' 

Friday,  HoLLiNSHEAD  and  Atiother  affainst  The  Coirr-' 

Nw,  6Ui.  <=> 

pany    of   Proprietors    of   the    Leeds   amf 
LiVERPopL  Canal.  (^) 

A  canal  act  di-  A  SSUMPSIT  to   recover    Iwrk    certain    sums    of 

fected,  that  no  XX 

boat  navigating  money  demanded  and  taken  by  the  defendants,  a» 

therein,  which  *   n          %          -                                                .       •                r      \ 

should  not  be  and  for    the  tonnage  rates   on  certain  boats  of   tne 

]^ng  a  greater  plaintiffs,  for  pasdng  through  certain  locks  on  their 

burden  than  naviffation.     The  cause  was  tried  at  the  Lent  Assizes, 

twenty  tons,  or  .          o 

which  should  1817,   fit  Lancaster,   before   Bayleu  J.,  when  the  jury 

not  have  a  load-  ... 

ing  of  twenty  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 

should  be  al-*  6f  this  Court  ou  the  following  case, 

thiwfgh'uw**  Th®  tonnage  in  question  was  claimed  for  the  passage 

locks.  uni«»  on  f  ^y^    j^  ^   ^f  ^j,^  plaintiflfs,  over  certain  parts  of  the 

payment  of  ton-  r                 »                               i 

nage  «jual  to  a  i^^ffg  and  Liverpool  Canal  and  Dotiglas  Navigation, 

tons:  Held  the  rates  of  which  tonnage  were  fixed  and  ascertained  by 

that  this  was  r^                                  ^                                    ^ 

not  confined  to  the  Statutes    6  G.  J.  c.  10,    10  G.  3.  c.  I  M,  23  G.  3^. 

i!^  Wdmg^  c.  47,  30  G.  3.  c.  65,  and  31  G.  3.  r.  94.    On  the  6th 

b^tf'^r^*^  '^^n^^^I/^  1^17,  the  plaintiffs,  being  proprietors  or  lessees 

witiiin  tiie  of  certain  coal  n)ine8,  situate  at  OrrelL  in  the  county  of 

meaning  of  the 

clause,  and  that  Lancaster,  about  three  miles  to  the  west  of  fVigan,  and 

tor  them  toll  -kt      •        •                           i      •              » 

was  payable  as  near  to  the   l}oifgla6   Navigation,    shipped   from   the 

a"oading  of  * '*  mines  on  the   navigation,  38   tons  of  coal   on  board 

HdTah^?'that  ^^^^^  ^^'^  ^^^^*  ^^-  ^^'   '^^^  ^^^  proceeded  therewith 

the  act  iiaving  on  the  Douglas  navigation,  and  through  certain  locks 

imposed  difi'er- 

ent  rates  of  toll  thereon  to  Newborotigk,   and  from  thence  on  the  Leeds 

on  diiierent 

goods  carried 

along  the  canal,  the  tonnage  on  an  empty  boat  was  to  be  calailated  at  the  lowest  rate 

applicable  to  any  t^ecies  of  goods. 

(a)  This  case  was  argued  at  Serjeants*  Jan. 

and 
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Und  Liverpool  Canal  to  Liverpool^  (in  which  part  of  the  1818. 
canal  there  are  no  locks,  the  same  being  upon  one  and  — — 
the  same  level,)  where  the  appropriate  tonnage  rates  on  agnnsi 
the  38  tons  of  coal,  for  such  passage  on  the  said  navi-  Limroot. 
gatjon  and  canal,  were  paid  by  the  plaintiflTs  to  the  de-  ^^*""*^  CXwp* 
fendants.  The  boat  was  usually  employed  in  carrying 
and  conveying  coals  from  Orrell  to  hiverpocly  upon 
the  said  canal  and  navigation ;  it  was  also  caipable  of 
carrying  a  greater  burthen  than  twenty  tons,  and  did 
exceed  fourteen  feet  in  width.  The  boat  wholly  dis- 
charged the  coals  at  Liverpool  and  returned  empty, 
(except  that  there  was  a  person  on  board  to  navigate 
such  boat,  and  the  necessary  food  and  apparel  and 
bedding  for  such  penson)  from  Liverpocly  along  the 
Leeds  and  Liverpool  canal  to  Nentborough^  and  from 
thence  along  the  Douglas  Navigation,  towards  Orrellf 
for  the  purpose  of  being  again  employed  in  carrying 
coals  to  Liverpool^  upon  the  navigation  and  canal. 
When  the  boat  arrived  at  the  first  lock  upon  the 
Douglas  Navigation,  called  Apley  Lock,  the  company 
refused  to  permit  the  boat  to  pass  such  lock,  unless  the 
sum  of  3/.  155.  was  paid  to  them,  being  the  amount 
of  tonnage  on  the  tiventy  tons  of  coal  navigated  upon 
the  canal  and  navigation  firom  Liverpool  to  OrrelL  The 
plaintiffs  not  being  able,  by  reason  of  the  refusal,  to  pasfl^ 
the  lock  without  paying  the  said  sum  of  3/.  1 5s.  claimed 
by  the  defendants,  did,  in  order  to  pass  such  lock,  pay 
the  defendants  the  sum  of  3/.  15^.,  under  protest  and 
with  notice  that  an  action  would  be  brought  against 
them  to  recover  it  back.  No  question  however  was  made 
as  to  the  correctness  of  the  amount  of  the  sum  claimed 
by  the  defendants,  but  it  was  agreed  between  the  parties, 
tkat  if  the  Court  shoold  be  of  opinion  that  any  ton-^ 

F  2  nage 
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1818*        page  was  due  under  the   circumstances,    the  verdict 
"""— ^        should  be  entered  for  the  defendants. 

HOLUNSHBAD 

agadna  The  following  was  the  clause  on  which  the  claim 

LxvsKFooL      of  the  defendants  was  founded,  23  G.  3.  c.  4?:     "  And 

*^'"'^^'^P'     be  it  further  enacted,  that  no  boat  or  other  vessel, 

navigating  upon  the  said  intended  canal  from  Ijceds 
to  Liverpool^  on  the  river  Dotdglas^  alias  Adandj  or  upon 
any  of  the  cuts  or  canals  made  or  which  shall   be 
made  by  virtue  of  or  under  the  authority  of  the  said 
first  recited  act,  or  for  opening  a  communication  by 
water  between  the  said  river  Ribble  and  the  said  town 
ofWigan,  or  any  of  them,  which  shall  not  be  capable  of 
carrying  a  greater  burthen  than  twenty  tons,  or  which 
§hall  not  have  a  loading  of  twenty  tons,  shall  be  allowed 
to  pass  through  any  of  the  locks  already  made,  or 
which  shall  hereafter  be  made  upon  the  said  navigation, 
or  any  of  them,  without    the    consent   of    tlie  said 
company  of  proprietors,  or  their  principal  agent  for 
the  time  being  in  writing  first  had  and  obtained,  or 
unless  the  owner  or  navigator  of  such  boat  or  vessel, 
shall  pay  tonnage  equal  to  a  boat  or  vessel  of  twenty 
tons."     The  following  clause  was  contained  in  a  former 
act,  10  G.  3.  c.  114,  relating  to  this  canal,   and  had 
been  repealed  :    ^^  And  be  it  further  enacted,  that  no 
boat  or  other  vessel  of  less  burthen  than  twenty  tons, 
shall  pass  through  any  of  the  locks  to  be  made    by 
virtue  of  this   act,  without  the   consent   of  the  said 
<^mpany  of  proprietors  or  their  principal  agent  for  the 
time  being  in  writing  first  had  and  obtained,  or  unless 
^he  owner  or  navigator  of  such  boat  or  vessel  shall  pay 
tonnage  equal  to  a  boat  or  vessel  of  twenty  tons."  The 
23  G.  3.  also  contained  a  clause,  giving  to  the  owners 
of  lands  adjacent  to  the  canal,  the  lig^it  of  passing  the 

1 2  locks 
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locks  in  their  pleasure-boats,  on  paying  a  toll  asfor        I81g. 
a  tonnage  of  15  tons.    The  tolls  were  imposed  by  the        — — - 
act  qKcifically  on  the  different  sorts  of  goods  carried  at        against 
so  fnndi  per  ton»  and  diffisrent  goods  paid  different      Ln<AfMt 

rates  of  tonnage.  ^^*^  ^^^^^ 

HdlKns/iead  for  the  plalntifis.  The  canal  by  the 
statutes  empowering  the  company  to  make  it,  is  dedi- 
cated to  the  use  of  the  public,  who  have  a  full  right 
at  their  pleasure,  to  navigate  thereon,  subject  only  to 
the  payment  of  such  tolls,  as  the  company  by  the  act 
of  parliament  are  empowered  to  take.  It  differs  in  no 
respe^  from  a  bridge  built  by  subscription  or  a  turnpike 
road,  where  similar  rights  are  enjoyed  by  the  public 
If  then  the  acts  impose  no  tolls,  the  public  may  go' 
freely.  That  is  the  case  here;  there  is  nO  clause  in^ 
any  of  the  acts  applicable  to  this  navigation,  which, 
imposes  any  toll  on  the  boat ;  all  the  tolls  are  imposed 
on  the  diflerent  cargoes,  which  are  subgect  to  different 
rates  of  paym^xt.  Then,  if  the  rate  be  on  the  cargo" 
only,  an  empty  boat  can  be  subject  to  no  rate  at  all. 
The  clause  relied  on  by  the  other  side,  must  be  con- 
strued as  applicable  only  to  bnrthcned  boats ;  for  on 
such  only  were  there  any  tolls  imposed  by  the  previous 
parts  of  the  act.  It  is  Said  there  is  no  exception  of 
empty  boats ;  but  that  was  not  necessary  in  a  case  where 
they  were  not  included  in  the  original  liability.  Be- 
sides, at  what  rate  of  tonnage  are  they  to  be  charged? 
for  boats  laden  with  different  goods,  pay  different  rates; 
and  it  seems  an  insuperable  difficulty  to  ascertain^  if 
empty  boats  are  chargeable  at  all,  at  what  rate  to 
charge  them.  There  is  no  reason  why  they  should  be, 
liable  to  one  rato  rather  than  the  other.  This  there- 
finre  affords  a  strong  argument  that  they  are  not  charge- 

F  d  aUe 
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1818*        able  at  all.     The  true  rule  of  construction  in  cases  of 

■""~"         this  sort,  is  laid  down  by  Lord  EUenborough  in  Gildflrt 

against         V.  Glodstonc  in  error  (a),  that  where  the  words  fairly 

^n>o  LuDs  and 

LiTSftpooL      admit  of  doubt,  a  construction  in  favour  of  the  publiC| 
^'     and  adverse  to  the  company,  shall  prevail 

TindaU  contra,  after  adverting  to  the  fact,  that  a 
greater  loss  of  water  was  occasioned  by  the  passage  of 
an  empty  than  of  a  laden  boat,  and  that  the  toll  was  in- 
tended as  a  compensation  to  the  company  for  this  loss, 
contended  that  a  canal  wasnot  like  a  turnpike  road  open 
tp  all  persons  to  pass  freely,  but  appropriated  to  persons 
using  it  for  purposes  of  trade,  and  tiiat  this  most 
distinctly  ap^ieared,  from  the  introduction  of  a  special 
clause,  enabling  pleasure-boats  belonging  to  particular 
individuals  to  pass  on  certain  terms. 

He  was  then  stopped  by  the  Courts 

Batley  J.  It  seems  to  me  impossible  not  to  include 
'  empty  bpats  within  the  express  words  of  the  clause  in 
question,  and  they  are  most  clearly  within  its  meaning 
and  policy.  This  navigation  was,  by  the  original  act 
10  G.  3.,  made  free  for  all  persons  whatsoever,  for  the 
purpose  of  conveying  different  goods  thereon ;  and 
it  is  free  only  for  those  purposes.  Then  sect*  55.  of 
that  act  provides,  '^  that  no  boat  of  less  burthen  than 
twenty  tons  shall  pass  through  any  lock  without  the 
consent  of  the  company  or  unless  the  owner  shall  pay 
tonnage  equal  to  a  boat  of  tvoeiity  tons^  Now  the 
grounds  for  this  payment  are,  the  trouble  which  the 
(Company  have  in  opening  the  gates,  and  the  loss  of 
^ater   they   thereby   sustain;   and   these  reasons  will 

(a)  11  E.  68^. 

apply 
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apply  even  more  stongly  to  empty  than  to  laden  vessels,  1818. 

1)ecausc  the  former  occasion  a  greater  loss  of  water        ""■"— 

^t  11.  ¥>  •••II  I  I    1*        I  IIOLLIN.HHK^D 

than  the  latter.     But  it  is  said  that  the  public  have  a         u^iotnu 
Tight  freely  to  pass  along  the  canal,  for  all  purposes       Livwool 
whatsoever;  if  that  were  so,  what  reason  can  be  assigned     ^*^  Comp. 
why  pleasure-boats  should  be  expressly  permitted   to 
pass  subject  to  a  particular  payment  on  going  through 
a  lock?  And  besides,   even  that  permission  is  given, 
not  to  the  public  at  large,  but  only  to  the  owners  of  the 
adjacent  lands.     The  public,  therefore,  have  no  general 
right  of  passage,  but  only  for  the  purpose  of  carrying 
goods  along  the  canal.     Then  the  25th  section  of  the 
23  G.  S,f  which  is  the  clause  on  which  this  question 
turns,  goes  further  than  the  clause  I  have  before  men- 
tioned of  the  10  G.  3.,  and,  as  it  seems  to  me,  clearly 
comprehends   this  case.     The  former  clause  only  ap- 
plied to  boats  which  were  under  twenty  tons  burthen, 
without  at  all  considering  how  they  were  laden ;  but 
it  being  obvious  that  vessels  capable  of  carrying  more 
than  twenty  tons  did  the  same  injury  to  the  navigation, 
when  they  passed  with  less  than  that  burthen,  as  vessels 
ttiat  could  not  carry  twenty  tons,  this  latter  provision 
was  introduced,  that  no  boat  whatsoever  should  be  at 
liberty  to  pass  without  paying  a  tonnage  on  twenty  tons, 
both  in  the  case  where  the  boat  was  not  (capable  of  car- 
rying twenty  tons,  and  where,  though  capable  of  carr^^ing 
that  burthen,  she  had  not  a  loading  to  that  extent  on 
board.     And  I  think  that  the  boat  in  the  present  case 
comes  under  this  latter  description.    But  this  difficulty  is 
suggested,  that  it  is  not  possible  to  specify  the  description 
of  tonnage  to  be  paid;   because,  different  articles  being 
liable  to  different  rates,  you  cannot  tell  at  what  rate  aboat 
which  has  no  articles  on  board,  ought  to  be  charged.  Bui 

F  4  tho 
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1818.         the  answer  to  that  is  this,  that  then  the  boat  will  be  en- 
'        titled  to  pass  on  paying  a  tonnage  of  twenty  tons  at  the 

HOLLIWSHEAO  X  I   .  11  ,  1   1  , 

against  towest  rate.  In  this  case  the  charge  would  be  10a.  per 
Lrrmo^  mile  on  passing  any  of  the  locks :  and  considering  the 
Canal  Coinp.  importance  of  this  canal  to  the  public,  and  the  great  ex- 
penditure of  water  occasioned  by  the  passage  of  these 
boats,  I  think  that  that  cannot  be  considered  as  an 
oppressive  charge.  Under  these  circumstances  it  seems 
to  me  that  empty  boats  are  liable  to  pay  every  time 
they  pass  the  lock  the  tonnage  of  twenty  tons  according 
to  the  lowest  rate  of  duty,  and  that  decision,  according 
to  the  agreement  between  the  parties  in  this  case,  en- 
titles the  defendants  to  our  judgment. 

Abbott  J.  The  proposition  that  the  public  have  a 
right  freely  to  navigate  this  canal  with  their  boats  for  aU 
purposes,  on  payment  of  the  toUs  imposed,  is  laid  down 
a  little  too  generally ;  for  the  act  only  gives  the  liberty 
to  navigate,^  the  purpose  of  carrying  goods^  S^c.  thereon  s 
and  in  10  G.  3.  5. 55.  that  is  more  clearly  expressed,  for 
it  is  stated  that  all  persons  are  to  have  free  leave  to  na- 
vigate their  vessels  and  use  them^r  the  purpose  of  car^ 
tying  coals,  4^c,  upon  the  canal,"  which  shews  that  for 
all  purposes  this  free  leave  to  navigate  is  not  given. 
Upon  the  other  parts  of  this  case,  I  fully  agree  with 
the  opinion  expressed  by  my  Brother  Bayley, 

HoLROYD  J.  concurred. 

Judgment  for  the  Defendants. 
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Busk  against  The  Royal  Exchange  Assurance  FHdm,, 

Company,  (a)  *^ 

/COVENANT  upon  a  policy  of  assurance,  dti  the   i„  „  ,^^^5^^  ^ 
ship  Carolina^  at  and  from  Amterdam  to  St.  Pe-  [^"^^hfei,^ 
terAurgh.      The  policy  was  in  the  usual  form,  and  ^J"^****^ 
stated^  amongst  other  risks  which  the  defendants  took   derwriten  in- 

tared  agmintt 

upon  themselves,    *'  fire,   barratry  of  the  master  and   fire,  and  Ur- 
mariners,  and  all  other  perils,  losses,  and  misfortunes   mMter  and  ma- 
that  should  come  to  the  hurt,  detriment  or  damage  of  ^^^totl^ 
the  said  ship."     The  declaration  ayerred  the  interest  to   ^^^^ 
be  in  the  plaintiff,  and  alleged,  that  during  the  voyage  negligence  of 

^^       Uie  mailer  and 

insured,  the  ship  was  consumed  by  fire.     The  defend-  mariners 

Held    lltAy 

ants  pleaded,  that  they  had  not  broken  their  covenant,    that  where  Oie 
The  cause   was  tried   before  ANHitt  J.    at  the  Lan-  ©nee  provided » 
dan  sittings  after  Trinity  term,  1817,  when  the  jury   ^^^^^' 
found  a  verdict  for  the  defendants.     In  the  oisuinir  abMnce  of  all 

°    the  crew  at  the 

term  a  rule  was  obtained,  to  shew  cause  why  the  verdict  time  of  the  lo» 
should  not  be  set  aside,  and  a  new  trial  granted,  and    of  the  implied 
cause  being  shewn  at  the  sittings  before  Hilary  term   STIwS^  ihould  . 
following,  the  Court  ordered  the  facts  to  be  stated  in   ^^J^^^ 
the  following  case. 

The  policy  was  duly  executed  by  the  defendants,  and 
the  plaintiff  was  interested  in  the  manner  allied.  The 
Carolina  was  a  Russian  ship,  and  navigated  by  a 
Russian  crew.  She  sailed  from  Amsterdam  on  the 
voyage  insured  on  the  dd  October j  1815,  being  then 
properly  manned  and  equipped.  In  the  course  of  the 
voyage  she  met  with  tempestuous  weather,  and  on  the 

(a)  This  CMS  WM  ugaifA  m  Seiyeanii  Iniu 

Zbih 
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1818.         25th  Naoember  she  was  forced   to   put  into  Biorkoo 
Sounds  a  Russian  port,  at  the  top  of  the  Gulph  of  Fifi" 

Busk 

against         land;  here  she  was  frozen  up  for  the  winter:   it  was 
AsBur^Comp.    proved  to  be  the  custom,  vfhen  Russian  ships  are  so 

frozen  up,  to  pay  off  the  crew,  and  to  leave  the  ship  in 
the  ciure  of  the  master  or  the  mate>  and  to  hire  a  fresh 
crew  for  prosecuting  the  voyage,  at  the  breaking  up  of 
>       the  ice  in  the  ensuuig  spring.     When  ships  which  are 
not  Russian  are  frozen  up  in  Biorkoo  Sounds  a  lodging 
is  taken  for  the  crew  on  shore,  where  they  all  live,  ex- 
cept one,  who  continues  on  board  to  take  care  of  the 
ship.     The  master  of  the  Carolinaj  upon  arriving  iu 
Biorkoo  Sound,  paid  off  his  crew,  left  the  ship  in  the 
care  of  the  mate,  and  proceeded  himself  to  Si.  PelerS" 
burgh,  to  settle  the  ship's  accounts,  with  the  intention  of 
returning  to  complete  the  voyage  when  the  season  would 
permit.     The  mate  continued  in  charge  of  the  ship  till 
the  9th  day  oi  January  following.  On  that  day  he  lighted 
a  fire  in  the  ship's  cabin,  and  in  the  evening,  without 
leaving  any  body  on  board  the  Carolina,  he  went  on 
board  another  Russian  ship  lying  contiguous.     There 
he  remained  for  the  night.     At  twelve  at  night  he 
awoke,  and  went  on  the  deck  of  the  ship  which  he 
had  joinetl ;  looking  round  he  found  every  thing  quiet, 
and  went  down  again  to  bed.     About  4  o'clock  the 
following  morning,  he  was  alarmed  by  a  fire  which  had 
broken  out   in    the  Carolina,   and   was   then   raging 
through  tlie  cabin  windows,  the  round  house,  and  on 
the  main  hatchway.     In  spite  of  all  that  could  be  done 
to  extinguish  the  flames,  the  vessel  was  soon  consumed 
to  the  water's  edge.     T/ie  loss  arose  from  the  negligence 
(^  the  mate,  in  lighting  a  fire  in  the  cabin,   and  not 
seeing  that  it  was    properly  extinguished.     It  was  ad- 

mittcd> 
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mitted,  that  the  ship  would,  have  been  suIEcieotly  pro-         181S* 
t#cted  during  the  winter,  in  the  care  of  the  mate,  had  g^^ 

h^  done  his  duty,  agamM 

The  question   for  the  opinion  of   the  Court  was,     Amw.  Cooip. 
whether  the  defendants  were  exempted  from  their  liabi- 
lity for  the  losdi,  on   the  ground  of  its  having  been 
occasioned  by  the  negligence  of  the  mate. 

Campbell^  for  the  plaintiff.  If  the  assured  be  jpot 
entitled  to  recover  in  this  case,  ^  policy  of  assurance  in 
the  common  form,  will  not  afford  a  complete  indemni^ 
against  all  the  risks  incident  to  maritime  adventure. 
The  assured  has  performed  the  whole  of  his  duty ;  the 
ship  was  sea-worthy  and  properly  manned  at  the  cofu- 
mencement  of  the  voyage,  and  the  mate,  who  at  the 
time  of  the  loss  hud  the  charge  of  the  ship,  was  duly 
qualified  for  his  situation.  The  policy  therefore  at- 
tached, and  no  blame  being  imputable  to  the  assured, 
the  underwriters  are  not  discharged  from  their  liability. 
Fire  is  a  risk  expressly  insured  against,  and  Green  v. 
Eimdie  (a),  and  Livie  v.  Jansen  {b)  are  authorities  to 
shew,  that  the  proximate,  and  not  the  remote  cause,  is 
to  be  looked  to  as  the  efficient  cause  of  loss ;  and  there- 
fore, within  the  rule  established  in  those  cases,  the  de* 
tendants  are  liable.  But  on  reason  and  principle,  they 
are  responsible  for  a  loss  by  fire,  altliongh  that  fire  be 
produced  by  the  negligence  of  the  persons  having  the 
care  of  the  ship,  who  for  that  purpose  are  to  be  con- 
sidered as  the  servants  of  the  owner;  for  if  the  prosM- 
mate  cause  of  the  loss  had  been  fire  and  the  remote 
cmte  barratry,   the  underwriters  would  be  liable^  by 

(a)  PcakeN.  P.  C  212.  {b)   12J5ajf,648. 

the 
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1818.        the  express  terms  of  the  policy;  and  ihasmach  as  the 

assurers  expressly  undertake  to  indemniiy  the  assured 

agemitt         against  the  wilful  misconduct  of  their  serraiits,  it  must 

AMur.  Gdoip.     be  presumed,  that  they  intended   also   to  indemnify 

them  against  their  negligence.  In  the  case  of  the  in- 
sfirance  of  a  house  against  fire,  the  assurers  are  liable 
for  the  negligence  of  servants.  Austen  v,  Dreoo.  (a) 
And,  upon  principle,  there  seems  to  be  no  difference 
between  that  and  a  marine  insurance,  i.%  far  as  this 
species  of  loss  is  concerned.  If  the  negligence  of  the 
master  be  a  ground  of  resisting  a  claim  for  indemnity 
agilinst  a  loss  by  fite,  it  will  be  equally  so  in  the  case  of 
A  foss  by  capture  or  perils  of  the  sea ;  and  then  it  may 
become  a  nice  question,  whether  a  sufficient  watch  was 
kept,  or  whether  a  cftble  was  taken  in  or  an  anchor  let 
go  in  due  time.  It  is  a  strong  argument  against  this 
d^fehce^  that  a  loss  has  never  been  resisted  on  such  a 
ground  beifore.  Our  law  does  not  afford  any  express 
authority  upon  this  point,  as  far  as  the  subject  of  ma- 
rine insurance  is  concerned.  The  rule  laid  down  by 
Emerigon  (6),  is  this,  that  where  the  policy  contains 
a  clause  against  barratry,  the  assurers  are  liable  for 
the  negligence  of  the  master  and  mariners.  It  is  true, 
that  the  term  barratry  is  used,  in  the  French  law,  to 
express  the  negligent  as  well  as  the  wilful  misconduct 
of  the  mariners.  Straccha  and  Targa  there  cited,  who 
use  the  term  barratry  in  its  more  limited  sense,  lay 
down  the  same  rule,  and  the  authority  of  those  writers 
is  directly  in  favouf  of  the  plaintiff's  right  to  recover. 

Bosanquet  Serjt,  contr^.     The  assurers  are  not  liable 
in  this  case  upon  two  grounds.     First,  because  the  loss 

(a)  4  Camp,  360.  (*)  p.  434. 

was 
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was  occasiooed  by  the  negUg^ce  of  the  servant  or         1818* 
agent,  and  conbtructively,  therefore,  by  the  negligence  jg^,^ 

of  the  assured  himself;  and  secondly,  because  at  the   ^  o^oinu 
time  of  the  loss,  the  mate  having  absented  himself,  the    Asiur.  Comp. 
ship  was  not  properly  manned,  and  therefore  there  was 
a  breach  of  an  implied  warranty.     Upon  the  first  point 
there  is  no  express  authority  in  our  law,  but  the  subject 
is  considered  both  by  Viflin  and  Pothier.     The  former 
in  his  Treatise  on  the  French  Ordinance  of  Marine^ 
book  3.  tit.  6.  Des  Assurances,  article  27.  vol.  2.  p.  77-» 
lays  it  down  expressly,    *<  that  the  assurers  are  not 
liable  for  losses  by  the  &ult  of  the  master  and  ma- 
riners, if  by  the  policy  they  are  not  charged  with  a  loss 
by  barratry ;"  and,  in  page  79.  he  adds,  art  28.,  **  by 
the  nature  of  the  contract  of  assurance,  the  assured  is 
not  charged  of  right  to  answer  but  for  losses  which  hap- 
pen by  accident  or  by  chance  of  the  sea ;  which  is  al- 
together foreign  to  the  fault  which  the  master  and  ma- 
riners may  commit,   and  such  is  the  common  right/' 
According  to  the  opinion  of  VaKn^  therefore,  the  as- 
surers, generally  speaking,  are  not  liable  for  a  loss  occa- 
sioned by  the  negligence  of  the  master  and  mariners. 
In  page  80.  there  is  this  passage :  **  Nevertheless,  by 
agreement  the  assurers  may  be  bound  to  indemnify  the 
assured,  and  for  this  it  is  only  necessary  to  charge  them 
in  the  policy  with  barratry  of  the  patron,  energetic 
terms  which  absdiutely  comprehend  all  the  damage 
which  can  result  from  the  act  of  the  master  and  his 
crew,  whether  by  unskilfulness,  improdence,  malice,  de- 
viation, theft,  or  oth^prwise ;"  and  Pothier^  in  his  Treatise 
upon  Insurance,  chap.  1.  sect  2.  art.  2.  $3.  p.  26.,  is 
an  authority  precisely  to  the  same  effect     The  sub- 
stance^ therefore,  of  these  authorities  is,  that  the  assurers 

are 
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are  not  liable  for  the  negligence  of  the  roaster  and  uml^ 
riners,  unless  in  express  terms  they  insure  against  thai 
amut  risk ;  for  the  term  barratry  in  the  French  law,  compre** 
Awur.  Comp. '  ^ends  the  negligent,  as  well  as  fraudulent  misconduct 
of  the  master  or  mariners.  In  our  law,  however,  it  is 
used  in  a  more  restricted  sense,  and  denotes  only  the 
criminal  misconduct  of  the  master  and  mariners.  By 
the  express  terms  of  this  policy,  therefore,  the  assurers 
have  insured  only  against  the  fraud,  and  not  against  the 
negligence  of  the  master  or  mariners ;  and  therefore, 
upon  the  authority  of  Falin  and  Pothier,  they  are  not 
liable  for  this  loss.  There  is  no  analogy  between  marine 
insurance  and  insurance  of  houses  against  fire.  Gene- 
rally speaking,  a  servant  can  hardly  be  considered  as 
the  agent  of  the  proprietor  in  the  care  of  his  house^ 
The  latter  is  generally  present  himself;  but  the  master 
of  a  ship,  on  the  other  hand,  is  the  uncontrouled  agent 
of  the  owners  for  all  purposes  connected  with  the  care 
and  management  of  the  ship,  and  his  acts,  within  the 
scope  of  his  authority,  may  be  considered  as  the  acts  of 
the  owners.  But,  secondly,  in  this  case  the  assured  has 
been  guilty  of  the  breach  of  an  implied  warranty;  for 
.  admitting  that  for  all  necessary  purposes  tlie  mate, 
during  the  detention  of  the  ship  in  the  ice,  constituted  a 
sufficient  crew,  yet  at  the  time  of  the  loss  he  was  absent, 
and  therefore  the  ship  was  not  then  properly  manned : 
IjOW  v.  Hollingsworlh  (a),  and  Tail  v.  Levi  (i),  are  au» 
thorities  expressly  in  point. 

Campbellf  in  reply.   Slraccha  and  Targa,  who  use  the 
term  barratry  in  its  limited  sense,  hold,  that  the  assurers 

(a)  7  Term  Rep.  IGO.  (6)  14  East,  481. 

1 6  are 
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are  liable  for  a  loss  by  the  negligence  of  the  master  and         1818* 

mariners.    By  insuring  in  express  terms  against  the  cri- 

minal  misconduct  of  their  servants,  thev  must  by  impli-         ogamu 

'  ^     ,  TImRovai.Ss. 

cation  be  intended  to  have  insured  against  the  negligent  Amur.  Canp. 
misconduct  of  the  servants.  As  to  the  second  point,  tlie 
owners  have  complied  with  the  implied  warranty  by  pro- 
viding a  competent  crew  at  the  conmiencement  of  the 
voyage.  In  Law  v.  Hollingswerth  the  ship  at  the  time  of 
the  loss  had  not  the  pilot  required  by  the  act  of  parlia- 
ment, and  in  Tait  v.  Z^evi  she  never  hod  a  competent 
captain. 

'  Baylet  J.  The  question  which  the  facts  of  this 
case  present  for  the  consideration  of  the  Court  is, 
whether  the  unilerwriters,  on  a  policy  of  insurance  on 
ship,  are  liable  for  a  loss  by  fire,  that  tire  having  arisen 
from  the  negligence  of  the  person  who  at  the  time  of 
the  loss  had  the  charge  of  the  vessel.  The  policy  ex- 
pressly throws  upon  the  underwriters  tlie  liability  for 
all  losses  proceeding  from  ^^  fire,  barratry  of  the  master 
and  mariners,  and  all  other  perils,  losses,  and  mis- 
fortunes that  should  come  to  the  hurt,  detriment  or 
damage  of  the  ship."  The  object  of  the  assured  cer- 
tainly was  to  protect  himself  against  all  •  the  risks  in- 
cident to  a  marine  adventure.  The  underwriter  being 
therefore  liable  prima  facie  by  the  express  terms  of 
the  policy,  it  lies  uix)n  him  to  discharge  himsplf.  Does 
be  do  so  by  shewing  that  the  fire  arouse  from  the  negli- 
gence of  the  master  and  mariners  ?  If  the  ship  had 
been  wilfully  set  on  fire,  it  would  have  been  barratry, 
and  the  underwriters  would  be  liable;  but  it  has  been 
argued,  that  the  underwriters  are  only  liable  for  a  loss 
hy  barratry,  because  that  is  one  of  the  risks  expressly 
mentioned  in  the  policy,  and  that  the  negligence  of  the 

master 
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1818.         master  and  mariners  not  being  a  risk  expressly  de- 
■'  ■'        scribed  in  the  policy,  the  underwriters  are  not  liable 

against        foT  a  loss  thereby  occasioned.     In  this  case,  however, 
AiBur.  Comp.     ^^^  I^ss  is  occasioned  by  Jlre^  against  which  the  assured 

is  protected  by  the  terms  of  the  policy ;  and,  in  our 
law  at  least,  there  is  no  authority  which  says  that  the 
underwriters  are  not  liable  for  a  loss,  the  proximate 
cause  of  which  is  one  of  the  enumerated  risks,  but  the 
repiote  cause  of  which  may  be  traced  to  the  miscon- 
duct of  the  master  and  mariners.  If  indeed  the  negli- 
gence of  the  master  would  exonerate  the  underwriter 
from  responsibility  in  case  of  a  loss  by  fire^  it  would 
also  do  so  in  cases  of  loss  by  capture  or  perils  of  the  sea ; 
and  it  would  therefore  constitute  a  good  defence  in 
an  action  upon  a  policy,  to  shew  that  the  captain  had 
misconducted  himself  in  the  navigation  of  the  ship,  ,or 
that  he  had  not  resisted  an  enemy  to  the  utmost  of  his 
power.  It  is  certainly  a  strong  argument  against  the 
objection  now  raised  for  the  first  time,  that  in  the  great 
variety  of  cases  upon  marine  policies,  which  have  been 
the  subjects  of  litigation  in  courts  of  justice  (the  fitcts  of 
many  of  which  must  have  presented  a  ground  for  such 
a  defence)  no  such  point  has  ever  been  made.  There 
is  certainly  no  authority  in  our  law  against  the  plain- 
tiff's right  to  recover,  and  the  authority  of  MafyneSf 
p.  1 1 1,  (as  far  as  it  goes),  is  rather  the  other  way.  {a) 

The 

(a)  The  following  passage  from  3£alynes  was  cited  by  the  learned 
Judge  in  the  ocNina  of  the  argument.  In  speaking  of  the  risk  of  fire 
he  says,  **  In  tiiis  case  let  us  also  consider  the  case  of  the  assurer ;  for 
it  hath  oftentimes  h^pened,  that  by  a  candle  unadvisedly  used  by  the 
lioys,  or  otherwise,  before  the  ships  were  unladen,  they  have  been  set 
on  fire  and  burnt  to  the  very  ked,  with  all  the  goods  in  them,  and  the 
assurers  have  paid  the  sums  of  money  by  them  asnired.**  And  tbcn  he 
goat  on  to  dbaetwct   **  That  in  many  of  these  cases  the  assurers  were 

not 
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The  opinions  of  the  foreign  writers,  refeiTed  to  in  the    ,     1818. 
course  of  the  argament,  are  founded  upon  the  particular        — 
language  of  the  several  policies  which  are  the  subject         agaifut 
of  their  comments,  and  may  perhaps  afford  a  correct     j^amr?  Com^' 
rule  of  law  in  the  construction  of  those  instruments 
used  on  the  continent,  but  they  are  wholly  inapplicable 
to  policies  used  in  this  country,  which  are  very  differ- 
ently worded.    We  must,  however,  decide  this  question 
according  to  the  law  of  this  country,  iand  with  reference 
to  the  specific  terms  used  in  the  instrument  now  before 
OS.     The  different  opinions  of  foreign  writers  are^col- 
lected  by  Emerigon  (a),  and  it  appears  that  Straccha 
was  of  opinion  that  the  assurers  were  liable  for  fire 
occasioned  by  the  fault  of.  the  mariners;  but  then  he  is 
speaking  of  the  policy  used  at  Ancona^  by  the  terms 
of  whidi  the  assured  undertake  for  the  barratry  of  the    . 
master.     Targa  too  lays  down  the  same  doctrine,  but 
then  he  is  speaking  of  the  law  of  Genooj  by  which  the 
assm^ers  were  exonerated  from  losses  by  barratry  (strictly 
10  called)  although  they  are  answerable  for  the  fault 
•f  the  mariners.    Emerigon  lays  down  the  same'^doc- 
trioe^  and  states  the  law  to  be  the  same  at  Hamburghj 
BoueHj  Nantesj  and  Bourdeaux ;  but,  that  at  Marseilles 
the  assurers  are  liable  for  fire  when  the  result  of  ac-f 
cident,  but  not  for  fire  occasioned  by  the  negligence 
or  &nlt  of  the  mariners,  unless,  by  an  express  clause, 
they  make  themselves  liable  for  the  barratry  of  the 
master ;  and  in  page  436,  he  refers  to  a  case  of  fire, 


•at  Biblfl^  file  aurgoes  hsring  before  the  fire  been  sol<rvrhlle  on  ship- 
bond,  and  then  dwdned  to  some  other  place :  but  he  ^oes  not  inti» 
■mCb«oj  doubt  ae  to  the  fgopfiety  of  poying  the  loat  on  the  ground 
that  the  fire  had  been  oocaiioned  by  the  negligence  of  the  mariners, 
(a)  Trmii  da  Auunmceh  c.  IS.  «.  17.  p.  434; 

you  II.  G  occa- 
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181 8-        occasioned   by  the   fault  of  the  master   or  marincrsy 
g  where  the  assurers  were  held  responsible;  but  in  that 

against         cose  thcv  had  insured  airainst  barratry,  and  he  states  as 

The  Royal  £x;       ...  "^ 

Amut.  Comp.     his  opinion,  that  unless  they  had  so  done,  they  would 

not  have  been  liable  for  such  a  loss.  The  fair  result, 
therefore,  of  all  these  authorities,  is  this,  that  the  under- 
writers are  liable  for  a  loss  by  fire,  occasioned  by  the 
negligence  of  the  master  and  mariners,  provided 
they  insure  against  barrahy^  that  term  being,  in  the 
French  writers,  used  in  its  larger  sense,  as  com- 
prehending negligence  as  well  as  wilful  misconduct; 
but,  inasmuch  as  the  term  barratry  is  used  in  our 
policies  in  a  more  limited  sense,  as  applicable  only 
to  the  wilful  misconduct  of  the  master  or  ma- 
riners, the  authority  of  Emerigon  affords  no  ground 
for  our  decision  in  this  case.  We  must,  therefore^  en- 
deavour to  collect  the  meaning  of  the  contracting 
parties  from  the  terms  of  the  policy  itself,  .and  in  con- 
sidering whether  the  assured  claiming  for  a  loss  by  fire^ 
is  to  have  that  claim  disallowed,  on  the  ground  that 
the  fire  was  occasioned  by  the  misconduct  of  the  master, 
wc  must  look  to  the  other  terms  of  the  policy,  and 
learn  from  them,  whether  the  assurers,  in  other  in- 
stances, arc  responsible  for  the  misconduct  of  the 
master ;  and  when  we  find  that  they  make  themselves 
answerable  for  the  wilful  misconduct  of  the  master  in 
other  cases,  it  is  not  too  much  to  say  that  they  meant 
to  indemnify  the  assured  against  fire,  proceeding  from 
the  negligence  of  the  master  and  mariners.  I  am 
therefore  of  opinion  in  this  case,  that  the  assured  are 
entitled  to  recover,  as  for  a  loss  by  fire,  although  that 
fire  was  produced  by  the  negligence  of  the  person 
having  tlie  charge  of  the  ship  at  the  time.     It  has  been 

argued, 
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ai^ed,  that  in  this  case  there  was  a  breach  of  an  im-  1818. 
plied  warranty :  and  that  there  being  no  person  on  — - 
board  the  vessel  at  the  time  of  the  loss,  she  was  not         aguiritt 

.J  -  ,  ,  The  Royal  £i. 

properly  manned,  and  consequently  not  sea-worthy.  Amir.  Conip. 
The  owner  certainly  is  bound,  in  the  first  instance,  to 
provide -the  ship  with  a  competent  crew,  but  he  does 
not  undertake  for  the  conduct  of  that  crew  in  the  sub- 
sequent part  of  the  voyage.  It  is  not  disputed  in  this 
case,  that  the  assured  had  provided  a  competent  crew, 
and  that  at  the  time  of  the  loss,  the  mate  himself  was 
sufficient  for  all  the  purposes  required.  There  was 
therefore  a  competent  crew  left  in  charge  of  the  ship, 
and  the  implied  warranty  has  been  complied  with. 
The  cases  cited  with  reference  to  this  point,  are  quite 
beside  the  question.  The  case  of  Lirw  v.  Hollingsnwrth 
proceeded  on  the  ground,  that  the  ship  at  the  time  of 
the  loss  had  not  on  board  a  pilot  required  by  the  act 
of  parliament ;  and  in  Tait  v.  Levi,  there  was  a  breach 
of  the  implied  warranty  to  provide  a  master  of  compe- 
tent skill.  I  therefore  think  that  the  plaintifl^  upon 
the  facts  stated  in  this  case,  was  entitled  to  recover,  and 
that  there  must  be  a  new  triaL 

Abbott  and  Holroyd,  Js.  concurred. 

Rule  absolute  for  a  new  trial. 


G  2 
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1818. 

^t^.  Doe,  on  the  Demise   of  Tomkyns,'  against 

WiLLAN.  (fl) 

l>«nM  tatrttt-    TTJECTMENT  for  the  recovery  of  lands  and  pre- 

taet,  their  hein»     ■'-^ 

«K«eitton,  ad-  mises  in  the  occupation  of  the  defendant     The 

•ad  ■MigmI'm  demise  by  the  lessor  of  the  plaintiff,  was  laid  on  the 

JJ^vjjJ^  14  th  day  of  December,  1816.     The  cause  was  tried  at 

iorany  tra  the  Middlesex  sittings  after  Trinity  term,  1817,  before 

proper,  at  the  Holroyd  3.,   when   the  jury  found   a  verdict  for  the 

yearly  rent,  to  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 

pa¥  oii6-tfaiiu  of    /t  1 1 

the  rent,  of  the   following  case: 

StoT^^fc^        Pac*i>ig/(wi  Jhmh/ns,  the  great  uncle  of  the  lessor 

liflB,  and  one-      of  the  plaintiff,  being  seised  in  fee  of  the  premises  in 

third  of  the 

pmonaltyto      question,  on  the  3d  of  August,  1775,  by  his  last  will 

herahMdutdy* 

and  then  to  lay  duly  attested  to  pass  real  estates,  after  appointing  his 

JJJJ.thi^  5  wi^  Elizabeth  Tornhpis,  and  two  other  persons  joint 

•^"t^Bftmds^  executors  and  trustees  of  his  will,  and  after  bequeathing 

and  to  pay  certain  leiracies,  devised  as  follows:    "  I  do  hereby 

the  dindends  ^  ^  '' 

and  the  reats  of  give  and  devise  unto  my  said  trustees,  their  heirs,  exe- 

two-thirds  of 

the  freehold  cutors,  administrators,  and  assigns,  all  my  lands,  goods, 

after  the  death  chattels,  and  all  my  estates  both  real  and  personal, 

^OT^^w'of**^  subject  to  tlie  payment  of  my  debts  and  legacies ;  upon 

the  pent  of  the  xxxx'sX,  that  they  do  demise  or  let  all  my  freehold  estates, 

freehold  estate  -^  •'  ^ 

to  his  daughter   and  my  housc  wherein  I  now  live,  far  any  term  they 

tor  her  own  se-  i        i  .  i  i 

ptfate  use,  and    shaH  think  proper,  at  tlie  best  improved  yearly  rent 

after  her  death 
the  freehold 

estates  and  two-thirds  of  the  personal  estate  to  the  daughter's  children,  to  be  equaUy 
divided  amongst  them,  and  to  be  paid  them  at  the  respective  ages  of  twenty-one  years ; 
and  if  his  daughter  died  without  leaving  issue,  then  his  freehold  estates  to  his  wife  for  life, 
and  after  her  death  to  Ills  heir  at  law,  as  if  be  had  died  intestate  :  Held  that  the  trustees 
took  an  estate  in  fee,  and  that  upon  the  death  of  the  widow,  who  was  the  surviying  tna« 
tee,  the  legal  estate  descended  to  the  daughter,  and  upon  her  death  without  issue,  yaited 
in  the  hoir  at  law  ex  parte  matema. 

(a)  This  case  was  argued  at  Serftanis'  Iwu 

that 


WiiLAir. 
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that  can  be  got  for  the  same,  without  taking  any  fine  1818. 
or  income  for  the  granting  of  such  leases.  And  upon  — 
farther  trust,  that  they  pay  one-third  part  of  all  the  rents  ^gomir 
and  profits  of  my  freehold  estates  and  house  unto  my 
wife  and  her  assigns  for  her  life,  and  as  to  all  the  rest  of 
my  peritional  estate,  to  pay  and  dispose  of  one-third 
part  as  the  same  should  be  received  to  my  wife  for  her 
own  use,  and  as  to  the  remaining  two-third  parts  of  my 
personal  estate,  to  lay  out  the  same  in  the  public  funds 
in  their  own  names,  and  to  pay  the  dividends,  together 
with  the  rents  and  profits  of  two-thirds  of  the  freehold 
estates,  and  also  two-thirds  of  the  rent  of  my  honst^ 
and  also  the  third  part  of  the  rents  of  my  freehold  estate 
and  rent  of  my  house  after  the  decease  of  my  wife, 
to  my  daughter  E,  Longman^  and  her  assigns  for 
the  term  of  her  life,  for  her  own  separate  use  and 
benefit,  and  not  to  be  subject  to  the  debts  or  controul 
of  her  present  husband,  and  so  that  he  may  not  have 
any  thing  to  do  or  meddle  therewith :  and  after  the 
decease  of  my  daughter,  I  give  and  devise  my  freehold 
estates,  my  house,  and  the  two  third  parts  of  my  per- 
sonal estate  to  the  child  and  children  of  my  daughter 
JB.  Longman^  to  be  equally  divided  amongst  them, 
share  and  share  alike,  to  be  paid  to  them  at  their  re- 
spective iiges  of  twenty-one  years,  but  in  case  my 
daughter  shall  die  without  issue,  or  all  such  issue 
shall  die  before  they  attain  twenty-one  years,  then  I 
give  and  devise  all  my  freehold,  and  two-third  parts 
of  my  personal  estates  to  my  wife  for  her  life,  and 
after  her  decease,  1  will  that  the  same  freehold  and 
personal  estate,  shall  descend  and  go  to  my  own  heir 
at  law  and  next  of  kin,  as  the  same  would  have  done^ 
had  I  died  intestate  and  without  issue. 

G  3  la 
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1818.  In  Moarch^  1778,  P.  Tomkyns  died  seised  of  the  pre- 

■""■""  misesy  without  revoking  or  altering  his  will,  leaving 
agphut  J5.  Tomkyns,  his  widow,  and  E^  Longman^  his  only 
child  surviving  him.  The  widow  survived  her  co-trus-' 
tees,  and  died  in  \^9G^  having  made  a  will,  and 
thereby  appointed  executors,  which  will  however  was 
not  attested  so  as  to  pass  real  estates.  On  the  1 2th 
Naoemberj  1816,  £•  Longman  died  without  having  had 
any  issue.  The  lessor  of  the  plaintiff  was  the  heir  at 
law  of  P.  Tamkyns.  On  the  10th  Naoember^  1799,  the 
executors  of  Elizabeth  Tomkynsj  executed  a  lease  for 
twenty-ono  years  to  H.  C  Coambe,  who  in  1806  as- 
signed the  same  to  the  defendant  for  a  valuable  con- 
sideration. The  question  was,  whether  the  plaintiff  was 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand ;  if 
not,  a  nonsuit  was  to  be  entered. 

Richardson  for  the  plaintiff.  The  lessor  of  the  plain- 
tiff as  the  heir  at  law  of  the  testator,  is  entitled  to  recover. 
By  the  will,  an  estate  is  devised  to  trustees ;  but  that 
b^ing  a  trust  estate,  (and  there  being  a  devise  over,) 
only  continues  as  long  as  the  purposes  of  the  trust 
require.  At  the  death  of  E.  Longman,  in  the  events 
that  have  happened,  the  necessity  for  the  trust  ceased, 
and  therefore  the  estate  of  the  trustees  determined 
upon  her  death.  By  the  will,  the  trustees,  during  the 
lives  of  the  widow  and  daughter,  were  to  receive  the 
rents,  to  apportion  them,  and  pay  the  widow  her  third 
part  and  the  daughter  her  share,  for  her  sole  and 
separate  use.  Upon  their  death,  therefore,  the  pur- 
poses of  the  trust  ceased.  Indeed  they  would  cease 
altogether  upon  the  death  of  the  widow,  and  of  the 
husband  of  the  daughter;  for  that  their  estate  was  then 
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to  be  determined,  may  be  collected  from  the  subse-         1818. 

quent  part  of  the  will,  where,  after  providing  for  his        — 

wife  and  daughter  through  the  intervention  of  trustees,        ^gahut 

the  language  of  the  will  is  changed,  and  the  estate  is 

then  left  to  the  children  of  the  latter,  and  not  td  trustees 

for  their  use.     The  trustees  therefore  took  nn  estate  in 

(ee^  defeasible  on  the  death  of  the  widow  and  of  E.  Lotig-^ 

man  without  issue*     It  is  true  that  they  are  enabled  to 

make  leases  for  such  termy  as  they  think  proper :  that 

is,  however,  subject  to  a  restriction  generaHy  imposed 

on  a  tenant  for  life,  viz.  that  they  be  made  at  the  best 

improved  rent,  and  that  no  fine  be  taken.    Admitting, 

however,   that  under   these  words   they  might  grant 

leases  for  ninety-nine  years,  still  this  cliause  may  be 

construed  as  creating  a  power,  and  then  such  leases 

might  take  effect  out  of  the  power,  and  not  out  of  the 

estate,  and  such  a  construction  would  be  consistent 

with  the  other  parts  of  the  will.     The  last  clause  is 

the  most  important;  for  the  testator,  after  providing  for 

his  wife  and  daughter  and  her  children,  directs  that  after 

the  death  of  the  wife  and  the  daughter  without  is8ue> 

that  his  estate  shall  go  to  his  heir  at  law,  as  if  he  had 

died  intestate  and  without  issue.     The  term  heir  at  law 

is  here  used  as  designatio  personam,  and  the  intention 

of  the  testator  therefore  was,  that  in  those  events  the 

lessor  of  the  pluntiff  should  take  a.  fke  by  purchase 

under  the  will. 

Gauleej  contra.  The  trustees  took  an  estate  in  fee ; 
that  estate'  vested  in  the  widow,  as  the  surviving 
trustee,  and  descended  upon  her  daughter,  and  her  heiir 
ex  parte  matema  is  therefore  entitled  to  the  property. 
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1 S 1 8.         The  term  heir  at  law  in  the  last  clause^  was  not  intended 
■'  as  a  designatio   personse,  for,  if  it  were,   this  conse- 

agama  quence  might  follow ;  that  ifE.  Ijongman^  the  daughter, 
had  children,  who  died  before  twenty-one,  leaving 
children,  the  grandchildren  would  be  passed  over,  and 
the  estate  would  go  to  the  collateral  and  not  the  lineal 
heir.  That  clearly  was  not  the  intention  of  the -tes- 
tator. All  therefore  that  the  testator  meant  by  that 
clause  was,  that  his  estate  should  descend  according  to 
law.  The  trustees  took  an  estate  in  fee ;  for  all  the  pur- 
poses of  the  trust  could  not  be  satisfied  by  any  less 
estate.  If,  for  example,  the  widow  had  survived  the 
daughter  who  died,  leaving  issue  not  twenty-one,  the 
estate  of  the  trustees  must  have  continued  to  enable 
them  to  pay  the  shares  to  the  widow  and  children ; 
upon  the  death  of  the  daughter,  therefore,  the  trust 
estate  would  not  necessarily  be  determined.  It  must  at 
all  events  continue  until  her  death ;  and  she,  upon  the 
widow's  death,  took  an  estate  in  fee,  and  as  trustee 
for  herself,  to  prevent  her  husband's  taking  the  profits. 
That  estate,  therefore,  having  come  to  her  by  descent 
from  her  mother,  vests  in  the  hdr  at  law  ex  parte 
materna. 

Bayley  J.  This  is  an  ejectment  on  the  demise  of 
John  TomkynSf  who  is  the  heir  at  law  of  Packington 
Tomjcyns^  the  testator,  and  also  the  heir  ex  parte  pa- 
tem&  of  Elizabetk  Longman^  who  was  the  daughter  of 
Packington  Tomkyns;  and  the  plaintiff's  right  to  recover 
is  resisted  upon  this  ground,  that  by  the  will  of  the 
testator,  the  whole  legal  fee  vested  in  the  trustees,  of 
whom  Elizabeth  Tomkyns  was  the  survivor,  and  that 
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upon  her  deaths  it  descended  from  her  to  E»  Zjongman^  1818. 
and  coming  to  her  by  descent  from  her  mother,  it  must 
descend  to  her  maternal  heir.  Now  the  testator,  by  his  agahut 
will,  devises  his  estates  '^  to  his  trustees,  their  heirs,  ex- 
ecutors, administrators  and  assigns."  Those  terms  are 
sufficiently  large  to  carry  the  whole  inheritance ;  and 
before  we  say  that  it  does  not  pass,  we  ought  to  sec 
clearly,  from  the  other  terms  of  the  will,  a  definite 
period  at  which  their  estate  must  cease.  He  then  di- 
rects **  all  his  freehold  estates,  and  his  house  in  which 
he  lived,  to  be  demised  or  let  for  any  term  which  they 
shall  think  proper,  at  the  best  improved  yearly  rent 
which  could  be  got  for  the  same."  It  has  been  argued, 
that  this  merely  creates  a  power,  and  that  if  the  trus- 
tees make  a  lease,  it  would  take  effect  out  of  their 
power  and  not  out  of  their  interest.  There  are  no 
words  here  which  distinctly  create  a  power  in  the 
trustees^  and  it  seems  to  me,  that  when  an  estate  is 
devised  upon  a  trust,  and  the  trustees  are  to  demise 
for  any  term  they  think  proper  (although  at  the  best 
improved  rent)  the  true  construction  is,  that  they  are 
to  create  a  term  out  of  their  interest;  and  if  so,  they 
must  have  a  reversion  after  that  term  entirely  ceases. 
The  trustees  are  then  ^^  to  pay  one-third  part  of  all 
the  rents  and  profits  of  his  freehold  estates,  and  of  his 
houses  unto  his  wife  and  her  assigns,  for  and  during 
the  term  of  her  life."  They  must  therefore  have  the 
legal  estate  in  them  for  the  life  of  the  wife  at  least. 
They  are  then  <^  to  pay  the  residue  for  the  daughter's 
sole  and  separate  use^  for  her  life^  not  to  be  subject  or 
liable  to  the  controul  of  her  then  present  husband." 
These  latter  words  shew,  that  the  testator  was  particu- 
larly contemplating  the  protection  of  E.  Langmanf 
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1818.        against  her  then  husband,  and  that  probably  he  did  not 
'  contemplate  the  case  of  her  having  a  future  husband. 

Doe  ^       ^  .        ••  -1 

agmnst  Then  comes  a  limitation  to  her  children,  and  it  is  said, 
that  that  limitation  gives  to  them  the  legal  estate,  and 
that  in  that  part  of  the  will  there  is  a  change  of  lan- 
guage which  shews,  that  at  that  period  of  time  all  the 
former  purposes  of  the  trust  were  to  cease.  The  lan- 
guage there  used  is  not  so  clear  as  to  satisfy  my  mind, 
that  that  Was  necesssariiy  the  intention  of  the  testator. 
That  the  interest  (if  defeasible)  would  continue  until 
the  death  of  E.  Longman^  and  would  not  end  when 
her  first  husband  died,  seems  to  me  to  receive  some 
confirmation  firom  this,  that  if  E*  Longman  had  no 
child  by  her  first  husband,  the  limitation  to  her  chil- 
dren, as  far  as  it  regarded  childen  by  a  future  marriage, 
would  have  been  a  contingent  remainder,  and  if  the 
trustees  did  not  take  an  interest  co-extensive  with  her 
life,  but  one  which  might  determine  on  the  death  of 
her  first  husband,  that  contingent  remainder  might 
have  been  defeated  by  the  acts  of  E.  Longman  in  her 
life-time.  The  estate^  therefore,  to  the  trustees,  seems 
necessary  for  the  purpose  of  protecting  the  interests 
of  the  children ;  and,  inasmuch  as  the  words  ^^  to 
them  and  their  heirs''  are  calculated  to  give  them 
the  fee,  I  am  not  prepared  to  say  that  they  took 
less  than  the  whole  legal  estate,  which  therefore  devolved 
upon  the  widow,  as  survivor,  and  upon  her  death  de- 
scended to  her  daughter ;  and  the  legal  estate  must  now 
be  in  her  heir,  ex  parte  materna.  It  seems  to  me,  there- 
fore, that  this  ejectment  cannot  be  supported. 

Abbott  J.     I  am  also  of  opinion,   that  this  eject- 
ment cannot  be  maintained.     The  testator  begins  fay 
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devising   his  estate  unto  the  trustees,  their  heirs,  ex-         1818. 
ecutors,  administrators  and  assigns.     These  words,  in 
their  natural  impoit,  would  give  them  the  fee.    If  it,         against 
however,  appears  clearly  from  the  whole  will,  that  it 
was  not  his  intention  that  they  should   take  the  fee, 
but  some  less  estate,  we  should  so  construe  the  will 
that  the  less  estate  should  be  taken  and  not  the  fee ; 
but  if  we  cannot  discover  what  less  estate  would   sa- 
tisfy the  terms  of  the  will,  or  the  objects  which  the 
testator  had  in  view,  we  are  not  warranted  in  restrain- 
ing the  effect  of  the  first  clause,  and  under  that  we 
are  bound  to  say,  that  the  executors  took  the  whole 
fee.     The  first  object  of  the  testator  was,  that  the 
trustees  should  make  leases  for   such  terms  as  they 
might  think  proper,  with  this  restriction  alone,  that 
they  must  reserve  the  best  improved  yearly  rent  and 
take  no   fine.     Now  if  these  leases  were  to  be  made 
out  of  their  estate,  they  must  have  the  fee ;  and  in  my 
opinion    these  words    are  not   to   be  considered   as 
creating   a  power,  but   as   giving  an   interest.     The 
will  then  proceeds  to  make  some  provisions  by  way 
of  trust  for  his  daughter,  who  was  a  married  woman. 
It  is  possible  that  be  might  have  intended  that  the  in- 
terest of  the  trustees  should  cease  when  E.  Longman 
and  the  widow  both  died;  but  it  might  also  have  been 
his  intention  that  they  should  take  an  estate  beyond  that 
period,  in  the  event  of  those  deaths  happening  before 
Mrs.  Longman*8  chjldren  had  attained  twenty-one  years. 
I  am  not  satisfied  that  that  was  not  his  intention ;  he 
evidently  meant  that   two-thirds  should   be   reserved 
from  the  personalty  till  that  period;   for  he  directs, 
that    that  should   be    paid   to,  and    divided  among 
the    children,    on    their    attaining  twenty-one,    and 

it 
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1818.  it  seems  to  me  to  follow  from  these  words,  that  the 
jy^^  trustees  were  to  retain  the  principal  of  that  money, 

against  till  that  period.  This  makes  it  probable  that  the  tes- 
tator  meant  the  children  to  take  the  land  at  the  same 
period ;  but  I  am  by  no  means  clearly  satisfied  that  he 
actually  meant  to  restrain  the  estate  in  the  trustees  to 
that  period.  Not  being  able,  therefore,  clearly  to  see 
what  less  estate  than  the  fee  the  trustees  took,  or 
ev^n  what  less  estate  would  satisfy  all  the  objects  of  this 
will,  I  feel  myself  bound  to  give  effect  to  the  testator's 
first  words,  which  arc  free  from  all  ambiguity,  and  by 

which  the  trustees  took  a  fee.  .  I  am  therefore  of 
opinion  that  the  legal  estate  must  be  considered  as 
vested  in  the  heir  at  law,  on  the  part  of  the  mother,^ 
and  that  the  plaintiff  cannot  recover.  . 

HoLROYD  J.  I  am  also  of  the  same  opinion,  that 
the  trustees  under  this  will  took  an  estate  in  fee.  The 
estate  is  given  to  them  and  their  heirs  in  trust,  and 
amongst  other  trusts  is  one,  that  they  should  '*  demise 
all  the  freehold  estates  for  any  term  they  siiould  think 
proper."  This  is  not  a  pK>wer ;  a  power  is  an  authority 
to  dispose  of  the  estate,  or  of  the  interest  of  another 
person ;  but  this  is  given  to  them  to  let  for  any  term 
that  theif  the  trustees  think  proper ;  they  are  to  receive 
the  rent  for  a  time  at  least  because  they  are  to  pay 
part,  viz.  one-third,  to  the  widow  during  her  life.  The 
lease  therefore  is  to  be  made  for  rents  payable  to  them^ 
and  not  to  another  person  for  whom  they  are  trustees. 
It  appears  therefore  not  only  from  the  words  of  the 
will,  which  are  words  of  trust,  but  also  by  the  circum- 
stance of  the  rents  being  receivable  by  ihem^  that  the 
leases  were  to  operate  out  of  the  estate  given  to  the 
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tmstees  themselves.  Now  sach  leases  could  not  be  valid,  1818. 
unless  they  took  an  estate  more  than  commensurate 
with  their  duration ;  and  as  by  the  will  they  have  the 
right  to  grant  leases  for  any  term  of  years,  it  folloivs, 
that  in  order  to  make  such  leases  valid,  they  must 
take  an  estate  in  fee.  It  cannot  depend  upon  subse- 
quent events,  whether  they  are  to  take  an  estate  in  fee 
or  not,  because  they  must  take  that  estate  in  the  first 
instance^  on  the  death  of  the  testator.  I  am  therefore 
of  opinion,  that  in  order  to  effectuate  the  intention  of 
the  testator,  the  trustees  must  have  an  estate  in  fee^  in- 
asmuch as  such  an  estate  itf  them  is  necessary  for 
enabling  them  to  execute  the  purposes  of  their  trust. 

Judgment  of  nousuit. 


Dofi,  OD  the  Demise  of  Coleman,  agarnst     Friday, 

_  Now.  6th. 

Britain,  (a) 

jp^JECTMENT  for  certain  messuages,  and  premises   AtridUrtabg^ 
in  the  county  of  Montgomery.      The  declaration  estate  tor  mt, 
contained  two  counts  on  the  demises  of  /.  T.  Coleman  /   ^j^w^ 
one  on  the  Ist  Januaty  1814,  the  other. on  the  1st  w^^^^SSdw 
AMguUj  1816.    Plea,  general  issue.  The  cause  was  tried  "*  ^^*  ^ 
before  Burrough  J.  at  the  labt  Spring  assizes  for  the   tohimMlfin 
county  of  Sahp^  when  a  verdict  was  found  for  the  iiig'eoiiiiiiitt«r 
plamtiff,  subject  to  the  opinion  of  the  Court  on  the  ^^fj^ 
foUowing  case.  ,  [jj^^"^ 

clared  a  banlu 

...  .    -  ^  "*P^  executes 

MsippomtniMit  la  ftnrour  of  aa  appoiiitae :  Held  that  all  his  inteBCtt  having  passed  to  the 
•  bjr  the  assiginiient,  diat  sudi  appointment  was  void ;  and,  therefore,  tfiat  his 
wader  tha  oommiaiion  bad  a  sufficient  k^  estate  to  rnmiw^^m^^  ^  ejeotmeat. 


(o>  TUiOMewwaigtMdak&^eimlt'i^ 
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1818.  William  Herbert  being  seised  in  fee  of  the  premises 

""^~  by  lease  and  release  of  the  30th  and  Slst  December  1 807, 
agtmat  and  by  a  fine  levied  pursuant  thereto,  conveyed  the 
premises  to  T.  Bebb^  his  heirs  and  assigns,  to  hold  the 
same  to  the  use  of  him,  his  heirs  and  assigns  for  ever, 
subject  to  a  proviso  for  redemption,  on  payment  of  1 370/. 
and  interest  The  principal  and  interest  remaining  due, 
T.  Bebb  in  1809  died,  and  his  estate  in  the  premises 
vested  in  his  son,  who  on  repayment  of  principal  and 
interest,  reconveyed  the  same  to  a  trustee,  upon  trust  to 
hold  the  same  to  him,  his  heirs  and  assigns  to  the  use 
of  such  persons,  und  for  such  estates  and  interests  ds 
WiUiam  Herbert  should  appoint ;  and  in  default  of  such 
appointment  to  the  use  oi  Herbert  and  his  assigns  for 
his  life,  and  after  the  determination  of  that  estate,  by 
any  means  in  his  life-time,  to  the  use  of  the  trustee 
during  the  life  of  Herbert^  but  in  trust  for  him  and 
his  asugns ;  and  after  the  determination  of  that  estate, 
to  the  use  of  Herbert^  his  heirs  and  assigns  for  ever. 
Herbert^  after  this  conveyance,  continued  in  possession 
of,  and  carried  on  a  considerable  trade  upon  the  pre- 
mises; and  on  the  20ih  September ^  1813,  committed 
an  act  of  bankruptcy,  of  which  the  defendant,  on  the 
7th  October i  1813,  had  notice.  On  the  15th  and 
16th  August^  1814,  Herbert  executed  his  power  of  ap- 
pointment in  favour  of  the  defendant.  -  On  the  30th 
May  J 181G,  a  commission  of  bankrupt  issued  against //(?r- 
bertj  and  he  was  afterwards  duly  declared  a  banknipt, 
and  the  lessor  of  the  plaintiff  chosen  assignee;  to  whom 
the  commissioners,  on  the  13th  July  1816,  assigned  the 
premises  by  bargain  and  sale,  which  was  duly  enroUed 
in  the  Court  of  Chancery.  The  question  for  the  opi- 
nion of  the  Court  was,  whether  the  plaintiff  was  entitled 

15  to 
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to  recover ;  if  so,  the  verdict  was  to  stand ;  if  not,  a  non-         1818. 
suit  was  to  be  entered.  """"~ 


Peake  was  to  have  argued  for  the  plaintif!^  but  the 
Court  called  on  the  other  side. 

Shutt  for  the  defendant.  The  bankrupt  here  bad  a 
mere  power  of  appointment,  which  the  assignees  could 
not  compel  him  to  execute  in  favour  of  the  creditors, 
Thorpe  V.  Goodall  (a) ;  and  the  bankruptcy  did  not 
deprive  him  of  the  right  to  execute  this  power,  and 
having  executed  it  in  favour  of  the  defendant,  the 
l^ter  is  in  by  the  original  deed,  which  was  executed 
before  the  bankruptcy,  and  therefore  the  legal  estate 
is  vested  in  him. 

Batley  J.  This  case  has  been  argued  in  a  very 
intdligible  manner  ;  but  when  we  come  to  consider 
it,  there  is  no  difficulty  whatever.  The  legal  effect 
of  the  conv^ance  was  to  give  William  Herbert  an 
estate  for  life^  in  case  he  made  no  appointment, 
and  then  to  trustees  for  his  life,  with  remahider  to 
himself  in  fee.  Herbert  therefore  had  an  estate  for 
life  defeasible  in  the  event  of  his  making  any  ap- 
pointment. And  if  he  had  made  a  valid  appointment, 
undoubtedly  the  party  would  have  been  in  by  the 
original  deed ;  the  bankruptcy  however  having  inter- 
Tened,  his  power  of  appointment  was  gone ;  from  that 
period  he  became  incapable  to  pass  any  interest  what- 
ever, all  his  interest  having  already  passed  to  his 
aan^ees.     The  appointment  therefore  made  in  August 

(«)  17  F«,388.  460. 

1814, 
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1818. 


Dob 

Britain. 


1814,  was  void  in  consequence;  of  the  bankruptcy  which 
happened  in  September^  1813,  and  therefore  the  case 
may  be  considered  as  if  there  was  no  power  of  ap- 
pointment in  the  original  deed,  and  consequently  the 
phintifFin  this  case^  as  assignee  oi  Herbert,  has  a  suffi- 
cient estate  to  enable  him  to  maintain  this  action. 


Abbott  and  Holbotd,  Js.  concurred. 

Judgment  for  Plaintiff. 


Ftiday, 
Nw,  6tb. 


Doe,  on  the  Demise  of  Wellard  and  Others, 

against  Hawthorn,  (a) 


"PJECTMEMT  for  a  chapel  or  meeting-house  situate 

in  Dartfard  in  the  county  of  Kent.     Plea,  not 

guilty.     The  cause  was  tried  at  the  Maidstone  Summer 

assizes,   181 7^  before  Lord  EUenborough  C.  J.,  when 


Tbe  owner  of 
kmdhftTing*  tit 
his  own  ex- 
pence,  built  a 
chapelt  whidi 
was  used  for 
the  purpose  of 

public  worship,  the  jury  found  a  verdict  for  the  plainti£^  subject  to 

gation  having  the  Opinion  of  this  Court,  upon  the  following  case : 
^^^^^^        On  "the  30th  September,    1795,   the  lessor  of  the 

rfcSL^'^JT*  pWntiff  Joibi  Wellardj  was  possessed  of  a  piece  of  land 

aadimproVmg 
the  same,  he,  in 

oonsideration  that  dM  money  eo  sabMribed  should  be  expended  for  that  purpose,  demited 
the  premises  by  lease  for  twenty-three  years,  reserving  a  peppcr-com  rent,  during  his  life, 
an^  \QL  per  annum  after  his  death.  A  declaration  of  trust  was  afterwards  executed  by 
tome  of  the  lesaees»  declaring  that  they  would  bold  the  premises  in  trust  for  the  congre> 
gption  assembling  at  the  chapel,  and  that  in  case  the  public  warship  should  be  there  dit- 
continued,  tJien  that  they  would  assign  the  premises  for  dvil  purposes :  Held  that  this 
was  a  oonveyanoe  for  the  benefit  of  a  charitable  use,  and,  therefore,  void  within  the 
9  G.  S.  c  36.  s.  1. 

Hdd  also,  that  neither  the  sum  agreed  to  be  expended  on  the  premises,  nor  the  rent 
resenred  at  the  deadi  of  the  lessor,  could  be  considered  a  full  consideration  paid  for 
tbe  Irasr.  so  at  to  bring  the  case  within  the  2d  section  of  that  statute. 

Held  also,'diat  the  dedantioB  of  trust,  although  executed  only  by  some  out  of  the 
aevcral  IflHfees,  was  eridenoe  against  all  of  the  purpose  for  which  the  lose  was  granted. 

(a)  This  case  was  argued  at  SttjemUt'  Inn. 


at 


Hawtiioax. 
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nt  Dartfbrd^  tot  the  residue  of  a  term  of  years,  and         1818. 

being  so  possessed,  he  in  the  year  IJSG  erected  and        — 

.     ■  Dos 

completed  at  his  own  expence  the  chapel  or  meeting-        ag^mut 
house  in  question,   on  a  part  of  that  land,  and  in  the 
year  1806,  400/.  was  subscribed  by  the  congregation 
there  assembled  for  public  worship,  for  enlarging  and 
improving  the  same;  and  in  consideration  of  the  money 
being  so  subscribed,  and  that  it  should  be  expended 
for  the  aforesaid  purposes,  Wellard  agreed  to  grant  an 
underlease  of  the  chapel  for  a  term  of  years  by  way  of 
security  to  the  congregation  for  laying  out  so  large  ii 
sum  of  money  upon  the  premises ;  atid  accordingly  It 
lease  for  twenty -three  years  in  the  common  form  waa 
executed  by  Wellard  to  twelve  persons  as  lessees  *«  of 
all  that  messuage,  tenement,  chapel,  or  meeting-house, 
situate  in  Dartford^  and  which  then  was,  and  for  many 
years  past  had  been  used  as  a  place  for  the  worship 
of  Almighty  Ood,   by  a  society  or  congregation  of 
Protestants  assembling  under  the  patronage  of  thb 
trustees  of  the  late  Countess  of  Huntingdoff%  college,^ 
rendering  a  pepper-corn  rent  during  the  life  of  the 
lessor,  and  after  his  decease,  a  rent  of  10/.  per  annum 
for  the  remainder  of  the  term.     And  on  the  ISth  day 
of  October^  1806,  upon  the  back  of  the  said  lease  was 
indorsed  a  declaration  6f  trust  purporting  to  be  by  all 
the  lessees,  but  which  was  in  fact  only  executed  by 
four,  by  which  it  was  declared,    that    they  would, 
during  the  remainder  of  the  term,  stand  possessed  of 
the  chapel  or    meeting-house^    upon   trust,    for    the 
use  and  benefit  of  the  society  or  congregation  then 
assembling  at  the  chapel  or  meeting-house,  maintaining 
certain  doctrines  therein  particularly  described.     But 
that  in  case  the  society  or  congregation  of  Protestants 
Vol.  IL  H  holding 
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1818.         holding  the  doctrines  Bforesaid  should  be  totally  dis* 
jy^  solved  or  dispersed,   and  the  public  worship  at  the 

a;;aina  chapel  discontinued  by  them  for  the  space  of  twdve 
calendar  months  together,  then  upon  further  trust, 
to  assign  the  premises  to  such  person,  andy^r  such 
civil  purposes^  as  to  the  lessees  should  seem  meet,  or  the 
survivors  of  them  should  unanimously  agree.  The 
chapd  lias  always  been  used  as  a  place  of  public 
worship  for  the  congregation  in  the  declaration  of 
trust  mentioned.  The  defendant  Sampson  Hawtitomj 
was  the  minister,  and  had  possession  of  the  ch^ieL 
On  the  24th  day  of  March  last,  WeUard  demanded 
possession  of  the  defendant,  which  was  refused.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
indenture  of  lease  of  the  29th  day  of  September,  180^ 
was  void. 

ChiUtf  for  the  plaintiff.  This  lease  is  void  within 
the  Stat.  9  G.  2.  c.  36.  5. 1.  Jt  is  granted  for  the  pur- 
posa  of  supporting  a  chapel  for  public  worship,  for 
Protestant  Dissenters,  and  the  case  of  Doe  v.  Pitcher  (a), 
is  an  authority  to  shew,  that  such  is  a  charitable  use 
within  the  meaning  of  the  statute.  This  statute  ha» 
always  been  construed  most  liberally,  Attorney-General 
v.  Grasoes  (i),  Durour  v.  Moiteux  (c),  Morice  v.  The  Bi-* 
shop  of  Durham,  {d)  It  lies  upon  the  defendant  to 
bring  himself  within  the  proviso,  which  directs  that 
that  act  shall  not  extend  to  the  purchase  of  any  intanest 
in  lands  made  for  a  fiill  or  valuable  consideration^ 
paid  at  or  before  die  making  of  the  conveyance  or 

^n)   •:  Unrska/i,  f.l.  *)  ^mhL  155. 

•  V)  1  ♦>.*.  5^n.  "20.  -d)  9  Vrf,  406.  —  lOTrt.  5Ci 

transier. 
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transfer*     This  cannot  be  considered  a  purchase,  nor  1818. 

was  there  any  consideration  paid  before  the  sealing  of  — "^ 

the  leasee  nor  does  it  appear,  upon  the  facts  stated,  that  against 
there  eyer  was  a  full  consideration,  for  it  cannot  be  as- 
sumed that  the  rent  reserved  was  a  full  consideration 
for  these  premises. 

Gm^  for  the  defendant.  If  the  lease  had  been 
granted  on  the  ^Kpress  condition  that  the  premises 
diould  always  be  used  as  a  meeting-house  or  chapel, 
die  case  of  the  AUometf'General  v.  Graves  would  be 
an  authority  to  shew,  that  it  was  granted  for  a  chari- 
table tts%  within  the  meaning  of  the  statute.  Here^ 
liowever,  the  lease  contains  a  simple  unconditional  de*- 
miie  of  the  premises  described  as  ft  chapel  or  meeeting- 
hoose^  with  the  usual  covenants  and  provisoes.  The 
lessees  have  the  entire  conti-oul  over  the  property,  and 
are  at  liberty  to  convert  them  to  any  other  uses  they 
please  during  the  term.  They  may,  without  incurring  a 
forfisiture,  convert  them  even  into  a  public  theatre;  and  if 
the  lessees  may  apply  the  premises  to  any  use  they  think 
At,  Doe  V.  CopeUake  (a),  is  an  authority  to  shew  that 
such  a  case  does  not  &U  within  the  statute.  The  lease 
itself  indqiend^Qt  of  the  declaration  of  trust,  does  not 
appear  to  be  granted  for  any  charitable  use,  and  the 
latter  cannot  affect  the  lessor ;  for  if  the  lessees  wish  to 
«void  the  leasee  they  could  not  do  so  by  shewing  this 
dedaration  of  trust,  which  was  their  own  act ;  besides, 
k  is  executed  only  by  four  out  of  the  several  lessees, 
and  cannot  therefore  affect  the  others.  Assuming,  how- 
ever, that  this  lease  would  be  void,  within  the  enacting 

a 

(a)  6^M/,  528. 

H  2  clause. 
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1818.         clause,  it  falls  within  the  proviso,  for  it  may  be  assumed 

^  that  the  400/.  was  laid  out  upon  the  premises,  and  that 

against         that,  together  with  the  10/.  rent,  reserved  after  the 

ItAWTIIORNk 

death  of  the  lessor,  was  a  full  and  valuable  consider^ 
ation. 

Bayley  J.  The  question  in  diis  case  depends  upon 
the  construction  of  the  9  G.  2.  c.  36.  s.  1.,  w'hich 
enacts,  *^  that  no  man's  lands,  &c.  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  as- 
sign^ or  appointed,  or  anyways  conveyed  or  settled 
to  Sr^"^  upon  any  person  or  persons^  bodies  politic 
or  ^rpcfrate,  for  any  estate  or  interest  whatsoever, 
in  friist  or  for  the  benefit  of  any  charitable  uses 
yhaWaever,  unless  such  conveyance  be  made  by  deed, 
sealed  and  delivered,  in  the  presence  of  two  or  mor^ 
creilible|witnesses,  twelve  months  before  the  death  of 
the  doBoro^  grantor^  and  be  enrolled  in  the  Court  of 
'  ChandAry,  within  six  calendar  months  after  the  exe^ 
cution!thereof."  It  is  admitted,  that  if  this  lease  come 
Avithin,  the  former  part  of  the  clause,  it  is  void,  inas- 
much as  the  provisions  of  the  act  have  not  been  com- 
plied With,  and  the  question  therefore  is,  whether  it  was 
convej'ed  for  the  benefit  of  a  charitable  use.  Now,  to 
ascertain  the  purpose  for  which  the  lease  was  made,  we 
must  see,  first,  the  situation  of  the  parties  at  the  time ; 
then,  what  was  the  thing  granted ;  and  lastly,  the  de- 
claration of  the  lessees  to  whom  the  grant  was  made.  It 
appears,  from  the  case,  that  in  1 796,  Wellard  had,  at 
his  own  expence,  erected  a  chapel,  and  that  400/. 
had  been  subscribed  for  the  making  of  improvements 
by  the  congregation,  and  that  the  lease  was  executed  as 
a  security  to  the  congregation,  for  laying  out  so  large 

8  a  sum 
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a  sum  of  money  upon  the  premises.  The  motives,  there-         1818. 
fore,  which  induced  Wellccrd  to  grant  the  lease  were,         """" 
that  the  chapel  might  be  enlarged  and  improved  as  a         a^mnu 
place  of  public  worship;  and  he  agreed,  that  the  con- 
gregation should  have  the  lease,  as  a  security  for  the 
money  they  were  about  to  lay  out  on   the  premises, 
which  were  to  continue  to  be  used  as  a  place  for  public 
worship.     The  lease  itself  then  describes  the  subject  ' 

matter  of  the  conveyance  as  a  chapel  or  meeting-house, 
which  then  was  and  had  been  used  as  a  place  of  public 
worship,  and  there  is  then  a  reservation  of  a  pepper- 
corn rent  during  the  life  of  the  lessor,  and  upon  hi» 
death,  10/.  per  annum  during  the  remainder  of  the 
term.  It  has  been  argued,  that  this  must  be  taken  to 
be  a  full  consideration  for  the  granting  of  the  lease,  and 
that  this  case,  therefore,  comes  within  the  exception  of 
the  act  of  parliament.  When  the  plaintiff  has,  however, 
once  established  that  this  is  a  charitable  use,  it  lies  upon 
the  defendant  to  bring  himself  within  the  exception;  but 
it  is  quite  impossible  to  say,  that  this  was  a  full  and  va- 
luable coniuderation.  Wellard  had,  at  his  own  expence, 
built  this  chapel  upon  his  own  land,  and  400/.  having 
been  subscribed  for  the  improvement  of  that  chapel^ 
be  parts  with  the  premises  for  twenty-three  years,  with- 
out receiving  any  remuneration  whatever,  in  the  event 
of  his  living  to  the  end  of  the  term,  and  if  he  die, 
then  his  executors  are  to  receive  1 0/.  per  annum  during 
the  residue  of  the  term.  The  purposes,  therefore,  for 
which  the  lease  was  to  be  made,  is  stated  on  the  case^ 
and  if  that  only  had  been  stated,  without  adding  the 
declaration  of  trust,  I  should  have  thought  that  this 
ease  came  within  the  act  of  parliament.  I  take  it  to 
be  quite  clear,  that  it  is  not  necessary]  that  the  pur^ 

H  3  pos^ 
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1818.        pose  should  appear  upon  the  face  of  the  instrument  it*^ 
self,  for  if  it  were  so,  the  statute    might  always  be 

against  evaded.  Then,  if  we  look  to  the  declaration  of  trusty 
it  puts  the  matter  beyond  all  doubt^  for  the  purposes 
for  which  the  lease  was  granted  are  there  'specifically 
described,  and  clearly  amount  to  a  charitable  use ;  and 
although  the  premises  may  oease  to  be  used  for  public 
worship,  yet  the  lease  having  be^i  originally  granted 
for  a  charitable  use,  is  void.  It  has  been  argued,  too^ 
that  the  declaration  of  trust  having  been  executed  by 
four  only  cfut  of  ttte  several  lessees,  is  only  evidence 
against  those ;  but  I  take  it  to  be  clear,  that  the  de- 
claration of  one  of  the  lessees  is  evidence  against  all 
as  to  the  purpose  for  which  the  lease  was  taken. 
Under  these  circumstances,  I  have  no  doubt,  that 
this  lease  is  void,  within  the  9  G,  2.  e.  36.  5. 1. ;  and 
that  being  so,  there  must  be  judgment  for  the  plaintiff*. 


Abbott  J.  If  the  Court  were  to  hold  this  lease 
good  they  would  establish  a  precedent  by  which  the 
provisions  of  the  23  H.  8.  c.  10.  and  the  9  G.  2.  c.  36. 
would  be  rendered  nugatory.  The  lease  does  not  in 
itself  contain  any  declaration  of  the  use  or  purpose  for 
which  it  is  granted.  I  take  it  to  be  quite  clear,  how- 
ever, that  in  order  to  learn  that  purpose  the  Court  may 
look  not  only  at  the  instrument  itself,  but  at  the  accom- 
panying facts  both  before,  at,  and  after  the  execution 
of  the  lease.  The  intention  of  the  grantor  is  to  be  in- 
ferred from  his  acts.  Looking  at  the  facts  before  the 
execution  of  the  lease,  we  find  that  the  chapel  was 
erected  by  the  lessor  for  the  use  of  a  congregation  of  a 
particular  description,  that  that  congregation  had  sub- 
scribed 


•• 
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scribed  a  sum  of  money  with  a  view  of  improving  the         1618. 

chapel,  and  that  it  was  agreed  that  they  should  hold        '^ 

the  same  for  the  purpose  of  carying  on  a  certain  species        ^igamti 

of  religious  worship  for  the  period  mentioned.     This 

took  place  before  the  declaration  of  trust  was  indorsed 

on  the  back  of  the  lease.    In  furtherance  of  the  object 

of  that  instrument,  the  indorsement  was  prepared,  which 

was  intended  to  be  executed  by  all  the  lessees,  and 

which  states  that  the  lease  was  granted  in  order  that 

the  premises  might  be  used  by  the  whole  of  the  congro* 

gation  as  a  place  for  the  celebration  of  divine  worship. 

We  have  therefore  one  piece  of  evidence  which  cannot 

deceive  bs  as  to  the  use -which  was  the  object  of  this 

leasee  and  it  is  clearly  either  a  superstitious  use  within 

the  Stat.  2SH.  8.  c.  10.,  or  a  diaritable  use  within  the 

9  6. 2.  <^  36«;    and  if  it  falls  within  the  provisions  oi 

either  of  these  statutes,  the  lease  is  v<^d.     And  it  does 

not  come  within  the  exception  in  9  G.  2.  r.  S6.,  for  no* 

money  was  actually  paid  to  the  lessor  as  a  consideration 

for  granting  the  lease.     Upon  the  whole,  therefore^. 

I  am  of  opinion  that  this  lease  ia  void,  and  that  the- 

lessor  of  the  plaintiff  is  entitled  to  recover. 

HoLROTD  J.  I  am  also  of  opinion  tliat  this  lease  is^ 
void  It  is  a  general  principle  of  law,  with  respect  to 
deeds,  that  where  a  statute  makes  them  void  as  for  cha- 
ritable or  superstitious  uses,  or  where  they  are  void  by 
the  common  law  as  contra  bonos  mores,  that  the  proof 
of  their  invalidity  may  be  collected,  not  only  from  the 
instrument  itself^  but  from  circumstances  which,^  though 
they  do  not  appear  upon  the  &ce  of  the  deed^  may  be 
taken  into  consideration.  Then  what  are  the  facts  of 
this  case  ?  It  is  stated  that  400/.  had  been  subscribed 

H  4  by 
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18 18.        by  the  congregation,  for  the  purpose  of  enlarging  and 
ipipcpving  the  chapel  foe  public  worship.     I  take  that 

agimut  to  mean  an  enlargement  and  improvement  for  their 
'  more  conyeniently  witnessing  the  performance  of  public 
worship  there.  Then  it  is  further  stated  as  a  consider- 
a.tion'  for  the  grant  of  the  lease,  that  this  money  was  to 
he  expended  Jbr  the  purposes  c^esaid ;  that  is,  for  the 
enlarging  and  improving  the  chapel  for  public  worship. 
If  so,  the  400/.  was  not  a  valuable  consideration  paid  to 
the  landlord  for  granting  the  use  of  his  premises 
but  was  money  laid  out  for  the  purpose  of  enlarging 
the  building  for  public  worship,  which  was  for  tlie  con- 
venience of  the  congregation  themselves,  without  any 
reference  whatever  to  the  interest  of  the  landlord. 
Then  if  the  lease  were  made  by  him  for  that  purpose^ 
it  is  clearly  a  charitable  use  within  the  9  G.  2.  c,  36* 
Sf  i.  As  we  are  not  bound,  however,  to  confine  our- 
selves to  the  instrument  itself,  and  may  even  look  to  in* 
dependent  cirumstances  to  learn  the  object  of  the  les« 
sor,  we  may  have  recourse  to  the  declaration  of  trust, 
^d  that  contains  the  acknowledgment  of  four  out  of 
the  several  lessees,  that  the  lease  was  granted  for. a  pur- 
pose which  in  point  of  law  is  a  charitable  use.  Upon 
these  grounds,  I  am  of  opinion  that  the  lease  is  void. 

Judgment  for  the  Plaintiff. 


IN  T^  Fifty-ninth  Year  of  GEORGE  III.  i05 

4818. 


TwYNAM  against  Pickakd  the  Younger,  (a)      Friday 

Nov.  Gtli. 

r^  OVEN  ANT.     Declaration  stated,  that  one  H.  N.  Coreiuuit  will 

Middleton  being  seised  in  fee  of  the  premises,  de-  gt^neeonbT 

mised  the  same  by  lease  to  the  defendant  for  fourteen  I^^J'^Jf^^je- 

jears,  and  that  the  defendant  covenanted  to  repair,  8cc.  ™iMd  praaiict, 

•'         ■  ■  against  the 

The  declaration  then  stated  the  entry  of  the  defendant   lessee  for  not 
upon  the  premises,  the  reversion   still   remaining  in 
Middleton;  that  the  latter  by  lease  and  release  con- 
veyed  his  reversion  to  W.H.  and  W.  T.  in  fee;  that 
they  became  seised  of  the  reversion  in  fec^  and  that 
they  on   the    15th  day  o^  February^    1810,   by  lease 
and  release^   conveyed  to  the   plaintiff  the  reversion 
ofpart  of  the  said  demised  premises^  whereby  he  became 
seised  of  the  reversion  of  that  part  of  the  premises  in 
fee.      The   declaration   then  allied  breaches  of  co- 
venant for  not  repairing  that  part  of  the  premises,  the 
reversion  of  which  had  been  conveyed   to  plaintiff. 
General  demurrer  and  joinder. 

Selwyn^  in  support  of  the  demurrer,  stated  the  ques- 
tions to  be,  first,  whether  an  action  of  covenant  could  be 
maintained  at  common  law  by  the  assignee  in  fee  of  the 
reversion  of  part  of  the  demised  premises,  for  breaches  of 
covenant  contained  in  the  original  indenture  of  demise, 
such  breaches  relating  to  that  part  of  the  premises,  the 
reversion  whereof  had  been  conveyed  to  the  assignee.: 
and  if  not,  then,  secondly,  whether  such  an  action  be 
maintainable  under  the  stat.  32  H.  8.  c.  34.     As  to    • 

(a)  This  GB9C  was  argued  at  Se9J€aiUs*  Intu 

the 
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1818«        ^^®  ^"^  question,  it  appears  by  the  preamble  of  the 
1-  •■»"        statute  of  the  32  iif.  8.,  that  an  action  of  covenant  by 
^^^^^       an  i^isigiiee  of  the  reversion  of  the  whole  of  the  pre- 
PicKAftB.       mises,  did  not  lie  at  common  law.     And  Barker  v. 
Darner  {a%    Tkrale  ▼.  CortifwaU  (&),    and   I'hitrslnf  ▼• 
Plant  {c)f  are  authoritiies  to  shew  that  such  an  action 
was  not  maintainable.     But,  secondly,  an  action  of 
covenant  cannot  be  maintained  by  an  assignee  of  the 
.   reversion  of  part  of  the  demised  premises  under  the 
statute  of  32  H.  8.     In  ^d€.  Ahr.  tit.  CaoenarUj  (E.  6.) 
it  is  laid  down,  that  the  statute  of  32  H.  %.  does  hot 
extend  to  grantees  of  the  reversion  in  part  of  the  land. 
And  in  Harg.  Co.  LitL  215.  &•  note  1 18.,  the  distinction 
is  taken  between  the  grantee  of.  part  of  the  reversion 
in  the  whole,  and  the  grantee  of  the  whole  estate  in 
reversion  in  part.     In  the  former  case^  the  grantee  is 
an  assignee  withiii  the  statute,  and  may  take  advantage 
of  a  condition,  but  in  the  latter  he  is  not.     That  a 
grantee  of  part  of  the  reversion  in  fee,  as  for  instance 
a  grantee  of  the  reversion  for  years,   is  within  the 
statute,  is  clear  from  the  case  of  Attoe  v.  Hemmngs  (d)^ 
but  then  he  must  be  a  grantee  of  the  whole  estate 
demised.     And  the  words,   "  or  any  parcel  thereof, " 
mentioned  in  the  second  section  of  the  statute   of 
32  H.  8.,  refer  to  the  assignees  of  ^^  farmers,  lessees,, 
and  grantees  of  lordships,  &c.,"  and  cannot  be  held  to 
extend  to  the  assigtiees  of  lessors  or  grantors.     It  is 
true  that  Lord  Chief  Baron  Camt/ftSj  in  his  Digest j  (tit. 
Covenant^  (B.  3.)  lays  it  down,  that  covenant  llli  by  an 
assignee  of  part  of  the  estate  demised.     But  it  appears 

(a)  3  Mod.  33«.  (b)  1  JTOs.  165. 

(c)  1  SttuwL  240.  IS.  3.         "         (d)  SBuiti.  381, 

1 3  '^  that 
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tliat  he  oonsidered  the  point  doubtfal,  for  when  he         1818. 
ches  bis  authority  for  the  position  he  prefixes  to  it  a 
'^semble;*'  and  on  referring  to  his  Huthorityj  which-       jagama 
is  Sh&twood  and  Nonnes'  case  (tf ),  the  question  which 
was  there  raised  was  whether  an  assignee  of  parcel  of 
the  reversion  could  maintain  covenant,  and  that  ques- 
tion was  adjourned.     And  in  an  anonymous  case  (ft), 
where  a  warren  in  fee  extending  into  three  towns  was 
leased  by  deed  rendering  rent,  and  the  lessor  after- 
wards granted  the  reversion  of  the  warren  in  one  of 
the  towns,  and  the  lessee  attorned,  it  was-  held  thiit  as 
the  original  contract  could  not  be  apportioned,-  ndthet 
the  grantor  nor  the  grantee  should  have  any  part  of 
the  rent  during  the  term. 

Mootey  contra.  As  to  the  first  question,  the  pre- 
aml^  of  the  statute  certainly  shews,  thJit  this  action 
was  not  maintainable  at  common  law.  But,  seccmdly, 
the  statute  confers  this  remedy  upon  the  assignee  of 
the  reversion,  although  he  be  assignee  only  of  fart 
of  the  demised  premises.  That  statute  ^ves  to -the 
assignee  the  same  remedy  that  the  lessor  would  have 
had;  ami  as  -the  lessor  in  this  case  might  have  sued 
upon  the  covenant,  so  may  his  assignee.  And  siich 
a  construction  of  the  statute  is  favouraUe  to  alienation. 
There  is  no  express  decision  in  point,  but  the  words  of 
the  statute  being  general,  it  is  open  to  the  Court  to 
give  that  construction  which  may  best  effectuate  the 
general  object.  The  second  section  c^  the  statute 
provides,  ^*  that  the  lessee  or  his  assignee  should  have 
a  remedy  by  action  of  covenant,  against  the  assignee 
of  the  reversion  of  part,''  yet  it  is  contended,  that  the 

(a)  1  X^mi.  250.  (6)  3  Jaqu,  1. 

latter 
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1818.  latter  has  no  reciprocal  remedy;  and,  conscquendvy 
if  the  original  lessee  had  covenanted  to  repair,   the 

againtt  assignee  of  the  reversion  of  part  would  have  been  de- 
^^^^"*  prived  of  all  remedy  upon  the  covenant.  In  Kitchen 
and  Knight  v.  Buckfy  (a),  where  the  lessor  had  granted 
one  half  of  the  reversion  to  Kitchen^  and  the  other 
.  half  to  Knight^  whp  joined  in  an  action  of  covenant 
against  the  lessee  for  not  repairing,  it  was  moved 
.  in  arrest  of  judgment,  that  being  tenants  in  common 
they  could  not  join  in  an  action,  but  the  Court 
adjudged  that  they  might,  as  the  action  was.  merely 
personal.  Now  that  question  could  not  have  arisen^ 
if  the  assignee  of  the  reversion  of  part  could 
not  sue  at  all  or  alone ;  for  if  the  remedy  is  once 
suspended  it  is  extinguished  for  ever.  The  ques- 
tion then  occurs,  is  a  covenant  divisible?  That  a 
covenant  is  divisible  as  far  as  regards  the  covenantor 
is  clear  from  the  case  of  Congham  v.  King  (i),  which 
case  was  cited  and  approved  of  by  Lord  EUenbarough, 
in  diat  of  Stevenson  v.  Lambard.  (c)  Then  if  a  co- 
venant is  divisible  as  to  the  covenantor,  a  fortiori,  it 
is  so  as  to  the  covenantee.  As  to  the  case  of  a  con- 
dition, no  inference  by  way  of  analogy  can  be  drawn 
from  it,  because  a  condition  being  in  the  nature  of  a 
penalty  or  forfeiture  cannot  be  apportioned  or  divided, 
Co.  Litt.  215.  a..  Dyer.  309.  a. 

Selwyrij  in  reply.  By  the  assignment  of  the  reversion, 
the  privity  of  contract  is  destroyed.  Bord  v.  Cudmore.  {d ) 
The  legislature  has  used  different  language  in  the 
first  and  second  sections  of  the  statute.     The   first 


(«)  1  Lev,  109.  (A)  Cro.  Car,  222. 

(c)  2  East,  580.  (rf)  Cro,  Car.  183. 
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stction  is  confined  to  the  assignees  of  the  reversion  of  1818; 
the  whole^  but  tlie  second  section  applies  to  assignees  — — — 
of  the  reversion  of  a  part  of  the  estate.  In  Kitchen  ▼;  agamM 
Buckfyf  this  question  was  not  raised.  If  the  construction 
contended  for  by  the  other  side  should  be  put  upon  this 
statute,  the  lessor  may  subject  his  lessee  to  a  multiplicity 
of  actions  against  his  consent,  for  the  lessee  will  be  sub- 
jected to  as  many  actions  as  the  kssor  may  choose  to 
divide  the  reversion  into  parts. 

Baylet  J.  Although  it  has  never  been  expressly 
decided,  that  the  assignee  of  the  reversion  of  part  of 
the  demised  premises  can  maintain  this  action  against 
the  lessee  yet,  when  the  question  comes  fairly  to  be 
considered,  I  cannot  entertain  any  doubt  that  covenant 
will  lie  both  by  and  against  the  assignee  of  the  rever- 
sion of  part  of  the  premises.  The  S2  H.  8.  c.  34.  5.  1., 
enacts,  *^  that  the  grantees  or  assignees  of  any  reversion 
or  reversions,  shall  have  the  like  advantages  against  the 
lessees  by  entry  for  non-payment  of  the  rent,  or  for 
doing  of  waste  or  other  forfeiture,  and  also  shall  have 
all  such  like  and  the  same  advantage,  benefit,  and  re- 
medies, by  action  only,  for  not  performing  of  other 
conditions,  covenants,  or  agreements  contained  and 
expressed  in  their  leases,  demises,  or  grants  against  the 
lessees,  as  the  lessors  or  grantors  themselves  might  have 
had  at  any  time."  The  words  therefore  apply  to  con- 
ditions as  well  as  to  covenants,  and  are  sufficiently  large 
to  include  persons  who  are  grantees  of  the  reversion, 
either  of  the  whole  or  part  of  the  property,  which  is 
the  subject  of  the  lease.  That  part,  however,  which 
applies  to  conditions  which  in  their  very  nature  are 
entire,  is  necessarily  confined  to  the  assignees  of  the 

reversion 
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J  8 1 8.         reversion  of  the  whole  of  the  premises.     The  authoritiei 
— —         died  in  the  course  of  the  argument,  to  shew  that  the 
agahut        assignees  of  the  reversion  of  part  are  not  within  ^he  act, 
were  cases  of  conditions,  and  do  not  apply  to  covenants. 
I  do  not  agree  to  the  distinction  taken  in  the  argu- 
ment, between  the  first  and  second  sections  of  the  act, 
for  the  words  used  in  both  sections  are  substantially  the 
same,  and  must  receive  the  same  construction*     The 
only  difference  is,  that  the  words  in  the  first  •scsctiOta 
apply  to  the  assignee  of  the  reversion ;  those  in  the 
second  -section,  to  the  assignee  of  the  terra.    ll>en, 
except  in  cases  where  the  construction  of  the  statute  is 
contin^  by  the  use  of  the  word  condition,  and  the  na- 
ture of  the  thing,  there  is  no  good  reason  why  the  word 
assignee  in  the  statute  should  not  be  held  to  extend  to 
the  assignee  of  the  reversion  in  part,  as  well  as  of .  the 
whole  of  the  premises.     In  Palmer  r.  Edvoard^  (/r),  it 
was  held,  that  the  assignee  of  part  of  the  premises  from 
the  lessee  might  maintain  covenant  against  the  lessor  ; 
and  there  BuUerH.  considered  the  remedies  as  mutual. 
In  Cangham  w  Kingj  it  was  held,  that  the  lessor  might 
maintain  covenant  against  the  assignee  of  part  of  the 
premises  demised.     These  authorities  seem  to  shew, 
that  the  severance  of  the  estate  demised  does,  not  take 
away  the  mutual  remedies.     I  have  always  understood 
it  to  be  clear  law,  that  covenant  was  n^aintainable  by 
the  assignee  of  the  reversion  in  part.     In  Kitchen  \. 
Btdcklj/t  this  objection,  if  valid,  would  have  succeeded  ; 
and  it  can  hardly  be  supposed,  that  if  it  had  been  con- 
sidered valid,  it  would  have  been  overlool^ed.    In  Pyot 
V.  Lioufy  St.  John  (&),  a  person  seised   in  fee  of  one 

(a)  I  DimgL  187.  (b)  Cro.  Jae.  329. 

mes* 
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foeseuage^  and  possessed  of  a  term  of  years  in  other 
premises^  demised  both  for  ten  years  to  Lady  SU  Jokn^ 
by  one  leasee  and  then,  by  separate  deeds,  conveyed  the 
reversion  in  fee^  and  the  reversion  for  years  to  Pjfot. 
On  an  acdon  of  covenant  bebg  brought  it  was  ob- 
jected, that  Pjfot  ought  to  have  brought  several  actions, 
but  no  otgection  was  taken,  that  he  was  possessed,  by 
each  separate  deed,  only  of  the  reversion  of  pari  of 
the  premise  The  Ck>urt  held,  that  though  he  might 
have  brought  several  actions,  still  the  bringing  only  one 
action  was  well  enough.  But  if  this  objection  had  been 
valid,  that  decision  could  not  havetaken  place ;  because 
it  would  have  been  an  obvious  aqswer  to  say,  that  se- 
veral actions  would,  not  lie,  inasmuch  as  in  eadi  il  must 
havie  appeared  that  Pgot  wm  only  assjgncM?  of  the  re- 
version in  part  Upon  authority,  therefore^  as  well  as 
principle.  I  am-  of  opinion,  that  iim  action. is  main- 
tainable ;  and,  ther,efor%  that  there  must  he  judgm^t 
for  die  plaintiff. 


1818. 

TWTWAM 

PicKAmn. 


Abbott  J.  I  am  of  the  same  opinion.  The  statute 
snakes  no  material  distinction  between  the  assignee  of 
the  Inversion  and  the  tMsignee  of  the  term.  It  bsR 
been  dedde^  that  the  assignee  of  part  of  the  premises 
for  the  term  may  maintain  thia  action,  and  it:  therefore 
appears  to  me  to  follow  that  the  assignee  of  the  re- 
va:iion  of  part  may  do  the  same 


HoLROTD  J.    I  am  also  of  opinion  that  this  action  is 
maintainable.     The  cases  cited  in  argument  apply  only 
to  conditions,  with,  respect  to  which  the  statute  ex- 
pressly enacts,  <^  that  assignees  shall  have  the  like  ad- 
vantages 
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vantages  i^inst  the  leissecs  by  entry  for  non-paytneift 
of  rent,  or  for  doing  of  waste  or  other  forfeiture,  as  the 
leesors  would  have  had."  Now  if  the  lessor  assigned 
the  reversion  of  part  of  the  premises  to  another,  his 
right  of  entry  would  be  gone,  for  in  Knight's  case  (a), 
it  was  expressly  held,  that  the  severance  of  any  part  of 
the  reversion  destroyed  the  whole  cohdition  (which  was 
entire,  and  the  breach  of  which  gave  one  entire  right  of 
entry  into  the  whdle premises  on  non-pajinentbf  rent;) 
that  being  so,  the  lessor  at  common  law  would  have  no 
right,  in  such  a  case,  to  vacate  the  lease  by  entry,  and 
consequently  his  assignee  would  not  have  that  right 
under  the  sitatute.  But  that  does  not  apply  to  the  case 
of  covenants,  for  three,  although  the  lessor  has  granted 
away  part  of  the  demised  premises,  still  at  common 
law  he  might  maintain  covenant  against  the  lessee,  and 
therefore  it  seems  to  me,  that  his  assignee  of  part  of 
the  demised  premises  is  entitled  under  the  statute  to 
maintain  that  action. 

Judgment  for  Plaintiff.  (6) 

(a)  5  Cokft  55.  b. 

(b)  In  Shepherd* s  Tauchsione,  176.  t  the  following  is  stated,  among 
the  coTenant«  of  which  grantees  shall  take  advantage  by  the  stat. 
H.8,  :  <'  As  where  a  lessee  for  life  or  years  doth  covenant  with  his 
heirs  to  keep  the  houses  demised  in  good  reparation,  or  the  like,  and 
after  the  lessor  doth  grant  away  the  reversion  of  all,  or  part  of  the 
bouses  to  J.  S,,  in  this  case  J*.  S.  shall  take  advantage  for  any  breach 
of  the  covenant  in  his  time,  but  not  for  any  breach  before  the  time  the 
rerersion  was  granted."    And  Pime^s  case,  Mich.  8  Jac.  is  cited. 
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Rees  against  Warwick.  saturdaj^, 

^^  JVbfc  7th. 

A  SSUMPSIT,  by  the  indorsee  of  a  bill  of  exchange  where  the 

against  the  acceptor.      The  bill  was  drawn  by  bS'^I^to 

JHennisotiy  Bensoti^  and  Co.  upon  the  defendant,  pay-  *''*-^'*!^  y^ 

able  two  months  after  date  to  the  order  of  Johnson  ^  ▼•>ued  on 

and  Co.,  and  by  the  latter  indorsed  over  to  the  plain-  amount,  and 

^•tp      -ni  1  •  added,  *'  iriiicfa 

tiff.     Plea,  general  is§ue.  ple^  ^  ho- 

.  At  the  trial  at  the  last  Lancaster  assizes  before  Bay-  ^rtd^'t^ 

ley  3.^  it  appeared,  that  on  the  4th  of  -Mary,  the  day  after  d"''^  «>- 

the  bill  was  drawn,  the  drawers  wrote  the  following  bill  shall  have 

letter  to  the  defendant.     **  Yesterday  we  valued  upon  Held  that  theM 

you,  &vour  W.  Johnson  and  Co.  two  months  for  100/.  biguouTwd"' 

which  please  to  honour  J'     In  reply  to  which  the  defend-  ^  "^  amount 

^  *  ^  to  an  accepi- 

ant  wrote  word  "  your  bill  100/.  to  JV.  Johnson  and  Co.  ««"  of  the  bfll, 

inasmuch  as  al- 

shall  have  attention^*     Before  the  last  letter  had  arrived  though  an  ac- 

the  bill  had  been  in  the  possession  oi  Johnson  and  Co. ;  bcma^  fcya 

but  the  letter  was  afterwards  communicated  to  them,  ^J^^  ^ 

and  by  them  to  the  phiintiff  previously  to  the  bill  being  ^^^^^i^^, 

indorsed  over  to  him.     The  learned  Judire,  at  the  trial  ^'^^  ^^^ 

hddy  first,  that  in  order  to  make  this  an  acceptance  the  admit  of  doubt, 
letter  ought  to  have  been  written  to  the  payee,'  and  not 
to  the  drawer  of  the  bill ;  and,  secondly,  that  the  phrase 
^*  shall  have  attention,"  did  not  amount  to  an  accept- 
ance^  but  left  it  still  open  to  th^e  defendant  to  refuse  to 
accept  the  bill.  On  its  being  suggested  that  in  the 
dealings  between  these  parties,  these  particular  words 
had  meant  the  acceptance  of  the  bill  to  which  they  were 
applied,  he  permitted  other  letters  written  by  the  de- 
fendant to  the  drawee,  concerning  other  bills  which  had 
besen  paid  by  him,  to  be  given  in  evidence,  in  order  to 
Wou  II.                             I                                  prove 


Wa-rwick. 
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1818.        prove  that  fact.     But  it  appeared  that  in  those  letters 
"T  different  expressions  had  been  used,  and  the  jury  were 

REE3 

agaiMt  of  opuiion  that  the  '^ords  *^  shall  have  attention"  had 
not,  as  between  these  parties,  clearly  and  unequivocally 
signified  the  acceptance  of  a  bill.  The  learned  Judge 
thereupon  directed  a  nonsuit,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff,  in  case  the  Court  should 
be  of  a  different  opinion.     And  now 

Richardson  moved  accordingly.     It  is  clear  that  a 
bill  of  exchange  may  be  accepted  by  a  letter  written  to 
the  drawer,  and  that  too,  after  he  has  parted  with  the 
bill.     That  appears  from  the  cases  of  Powell  v.  Mm- 
nier  (a),  and  Wynne  v.  Bailees  (i).    Then  if  so,  the  only 
remaining  question  in  this  case  will  be,  whether  tlie 
letter  of  the  defendant  amounted  to  an  acceptance  of 
the  bill.     There  is  no  particular  form  of  words  neces- 
sary for  this  purpose.     It  appeared  on  the  trial,  that 
other  letters,  respecting  other  bills,  had  been  written 
by  the  defendant,  in  some  of  which  he  had  said  that  the 
bills   ^<  should  have  attention,"    in   others   that  they 
^^  should  meet  protection ;"  and  all  these  bills  had  been 
paid.     Now,  with  respect  to  the  present  bill,  the  case 
stands  thus.     The  drawers  wrote  word  to  the  defend- 
ant that  they  had  drawn  a  bill  upon  him,  and  added, 
<<  which  please  to  honour."     And  his  answer  to  it  was, 
that  the  bill  "  should  have  attention."  The  fair  import, 
therefore,  of  that  is,  that  it  amounts  to  a  promise  on 
his  part,  that  the  bill  when  presented  to  him  should  be 
honoured.     And  that  would  be  on  acceptance  of  the 
bill  by  him. 

(fl)  1  Atk,en.  (b)  5£ast,5l4, 

Abbott 


WARWiCK. 
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Abbott  C.  J.     I  have  no  desire  to  break  in  on  the         1818. 
authority  of  the  two  cases  which  have  been  cited ;  bat  I         ' 
think,  that  if  a  letter  written  to  the  drawer  of  a  bill  of        against 
exchange,  after  he  has  parted  with  it,  is  to  be  holden 
to  amount  to   an  acceptance  of  the  bill,    that  letter 
ought  to  be  in  terms  which  do  not  admit  of  any  doubt. 
fii  both  the  cases  referred  to,  there  was  no  doubt ;  for 
in  Powell  v.  Monniery  the  letter  stated,  « that  the  bill 
ihould  be  duly  honoured/*     And  in   Wipine  v.  Raikes, 
^*  that  the  defendants  would  accept  or  certainly  pay  the 
bill."  But  here  the  defendant,  in  his  letter,  says  ^<  your 
bill  for  100/.,  in  favour  of  JV.  Johnson  and  Co.,  shall 
have  aitefftwnJ'     The  phrase  *<  shall  have  attention/' 
is  at  least  ambiguous ;  it  may  mean,  that  the  defend- 
Unt  would  examine  and  enquire  into  the  state  of  the 
accounts  between  them,  for  the  purpose  of  ascertaining 
whether  he  would  accept  the  bill  or  not.     If,  indeed,  it 
could  have  been  shewn,   that  these  words,  either  g^ 
nerally  in  the  mercantile  world,  or  as  between  these 
individuiil  parties,  meant  an  acceptance  of  the  bill  to 
which  thc^  related,  the  case  would  have  been  different. 
But  that  has  not  been  done.     It  is  true,  indeed,  that 
leveral  letters  were  produced  at  the  trial  for  that  pur- 
pose^ but  in  those  letters,  the  forms  of  expression  used 
bj  the  defendant  varied.   At  all  events,  the  utmost  that 
could  be  done,  would  be  to  leave  those  letters  (as  they 
were  left)  to  the  jury,  for  them  to  draw  the  conclusion 
as  to  the  meaning  of  the  words  used ;  and  it  appears 
that  the  jury  thought  that  the  meaning  of  the  words 
*'  ^ball  have  attention,"   was  by  no  means  clearly  and 
unequivocally  an  acceptance  of  the  bill.    Unless  that 
is  the  clear  and  unequivocal  meaning  of  those  words, 
the  plaintiff,  in  my  opinion,  is  not  entitled  to  recover. 

I  2  Hot- 


lie 
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1818. 


Kcxs 

tigaintt 
Wabwick. 


HoLROYD  J.  I  am  of  the  same  opinion.  The  very 
circumstance^  that  it  has  been  so  often  lamented  that 
any  thing  short  of  a  written  acceptance  on  the  face  of 
the  bill  should  be  held  to  make  a  party  liable  as  ac- 
ceptor, shews  the  inconvenience  that  arises  from  the 
great  uncertainty  which  is  thereby  introduced.  In  this 
case  the  words  contended  to  be  an  acceptance  are,  that 
the  bill  ^^  shall  meet  attention."  The  defendant  does 
not  say,  as  in  Wynne  v.  RaOces^  that  the  bill  '^  shall  be 
paid  or  accepted ;"  but  in  fact  only  that  he  will  attend 
to  it.  Consistently  then  with  these  words  it  might  de- 
pend on  the  state  of  the  account  between  them,  whe- 
ther he  would  accept  the  bill  or  not.  And  it  does  not 
appear  from. the  other  letters  which  were  produced, 
that .  the  defendant  used  these  particular  words  as  de- 
noting the  acceptance  of  a  bill ;  for  he  uses  different 
phrases  in'  the  different  letters.  I  think,  therefore, 
that  ^\%  rale  ought  to  be  refused. 


Bayley  J.  (who  tried  the  cause,)  concurred. 

Rule  refused. 


Saiurday% 
Nov,  7th. 

Payment  of 
money  into 
court  generally 
on  the  whole 
de^huration  ad- 
mits the  con- 
tract as  stated 
in  each  count, 
ends  breadiof 
it,  and  that 
flometfaingb  due 
there  stated. 


Stoveld  against  Brewin  and  Another. 

TT^HE  declaration  stated  the  contract  between  the 
parties  to  be,  *<  that  the  plaintiff  had  sold  to  the 
defendants,  a  large  quantity  of  oak*bark,  to  be  de- 
livered m  his  yard  at  Bermondseyj  at  the  average  price 
at  which  the  plaintiff  had  sold  or  might  sell  to  the 

on  each  count  thereon ;  but  it  does  not  admit  the  amount  of  the  breach 

tanners 


Baxwuf. 
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lannen  in  London  that  season,  and  which  price  was  to         1818. 

be  ascertained  by  the  10th  October^  the  payment  to 

'be  as  last  year."      It   then   contained   the   following        opaimt 

averment)  *^  that  afterwards  and  before  the  1 0th  day 

*of  October  then  next,  the  average  price  at  which  the 

said  plaintiff  then  sold  the  said  oak-bark  to  the  said 

other  tanners  in  London^  was  theretofore^  to  wit,  on  the 

'  10th  day  of  October  then  next,  ascertained,  and  that 

SQch  average  price  amounted  to  a  certidn  large  sum  of 

money,  to  wit,  the  sum  of  31/.  lOs.  for  each  load." 

-The  defendants  paid  money  into  court  generally  upon 

the  whole  declaration.     At  the  trial  at  the  last  Sussex 

assizes,  before  Abbott  C.J.  the  only  question  between 

the  parties  was  as  to  the  amount  of  the  average  price 

.  per.  load  of  the  oak-bark.   ,  Courthope  for  the  plaiqtifls, 

-ccfDtended,    that  the  payment  ; of  money  into. court 

/generally  was  an  admission  of  every  averment  in  the 

declaration  necessary  to  support  the  plaintiff's  case; 

•  amongst  which  was  the  averment  that  the  average 
price  was  31/.10s.,  but  the  learned  Judge*  thought, 
that  notwithstanding  the  payment  of  money  into  Court, 
it  was  still  open  to  the  defendants  to  contend,  that  the 
amount  of  the  average  was  not  so  much  as  that  stated 
in  the  declaration.  The  jury  found  for  the  defendants, 
and  now 

*  Courthope  moved  for  a  new  trial  upon  this  ground, 
and  recapitulated  his  former  arguments,  and  he  cited 
Cox  V.  Brain  {a\  Yale  v.  WiUan{b\  and  Mellish  v. 
AamiU{c)\  but 

{a)Z  Ttmi^  97.  (6)  2 Eatl,  128.  (c)  2if.^&  III. 

I  3  llie 


JBrewii(. 


118  CASES  IN  MICHAELMAS  TERM 

1818.  The  Court  held,  that  the  payment  of  money  into 

^  court  generally  on    the  whole  declaration,   admitted 

Stovelo  . 

agaitut  only  ai  cause  of  action  on  each  count  and  a  breach, 
and  something  due  thereon,  but  not  the  amount  of 
the  breach  there  stated ;  for  the  defendant,  when  he 
pays  the  money  into  Court,  expressly  contends,  that 
the  breach  does  not  extend  beyond  the  sum  so  paid  in. 
H^re  the  defendants  have  admitted,  that  an  average 
was  struck,  but  not  the  amount  of  that  average.  The 
case  of  Coa:  v.  Brain  is  very  different  from  this,  for  in 
that  case  there  was  a  specific  bargain  to  pay  a  par- 
ticular sum,  and  the  payment  of  part  of  the  money  into 
Court,  which  admitted  the  bargain,  admitted  the  sum 
nlso^  which  was  originally  due;  and  the  only  question 
that  could  be  raised  after  that  admission  would  be, 
whether  the  remainder  of  the  money  had  been  pre- 
viously paid  or  not.  And  Holroyd  J.  added,  that  in 
the  case  of  a  contract  for  the  payment  of  a  certain 
quantity  of  foreign  money,  where  the  declaration  con- 
tains an  averment  of  its  value  in  English  money,  there 
even  after  judgment  by  default,  it  is  still  necessary  to 
prove  the  value.  So  also  after  judgment  by  default  in 
an  action  for  the  treble  value  of  tythes,  the  value  is 
not  thereby  admitted,  although  it  is  stated  in  the  de- 
claration. And  the  payment  of  money  into  Court, 
must  be  governed  by  the  same  principles. 

Rule  refused. 
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lS18c 


Thomas  against  Cook.  ^J^"^ 


Abo.  9di. ' 


ACTION  for  use  and  occupation.     At  the  trial  of  ^.  being  tenant 

this  cause  at  x\xe  London  sittings  after  Trinity  i&na  year,  underlet 

before  ^660^  J.,  it  appeared  that  the  plaintiff  had  ori-  ^f  J^S^ori- 

ginally  let  the  premises^  consisting  of  a  house  in  Long^  i^J^  landlord, 

lane  to  the  defendant  as  tenant  from  year  to  year,  of  ^.,  accepted 

After  he  had  resided  there  for  some  time,  the  defendant  t^t,  but  there 

underlet  them  to  one  Perkes,  commencing  at  Christmas  '^^^^^^' 

1816.   At  Lady-day  1817,  defendant  distrained  Perkei%  <>^^**  'n*««^  J 

*^                                          ^  rent  being  sub- 

goods  for  rent  in  arrear.     Rent  being  then  due  from  sequently  in  ar- 

the  derendant  to   ThonuiSj   the  latter  gave  notice  to  lord  distrained 

Perkes  not  to  pay  the  rent  to  the  defendant,  but  to  Heidth^^e 

him ;  and  upon  Cboi's  refusing  to  take  Perkes's  bill  for  t^^^ 

the  amount  then  du6w  the  plaintiif  airreed  to  take  it  him-  ^^  wirrender 

^                  ^                                    :.  of  ^.*8  interest 

self  in  payment  of  the  rent  due  from  Cook  to  him,  sayine  by  act  andoper. 

that  he  would  not  have  any  thing  further  to  do  with  within  the 

Cook.  And  afterwards,  in  October  1817,  the  plaintiff  ^j.^*^* 
himself  distrained  the  goods  oi  Perkes  for  rent  in  arrear. 
The  jury  found,  by  the  direction  of  the  learned  Judge^ 
a  verdict  for  the  defendant,  on  the  ground  that  Thomas 
had,  with  the  assent  of  Cooky  accepted  Perkes  as  his  te- 
nant of  the  premises.     And  now 


Topping  moved  for  a  new  trial.  By  the  third 
tion  of  the  statute  of  (frauds,  ^*  no  lease  or  term  of  yc;iur» 
or  any  uncertain  interest  of  or  in  any  messuages,  lands, 
teneosents,  or  hereditaments,  shall  be  surrendered  unless 
by  deed  or  note  in  writing."  Now  the  utmost  that  ap* 
peared  on  the  trial  was  a  parol  surrender  by  Cook  of  his 

I  4  interest 


Cook. 
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1818.        interest  in  the  premises,  and  in  MoUett  v.  Brm/ne  (a), 
"""■""         it  was  held  by  Lord  EUenborough  that  a  tenancy  from 

JL  HOM  A  S  •   •  . 

against  year  to  year  could  not  be  determined  by  a  parol  ucense 
from  the  landlord  to  the  tenant  to  quit,  and  the  tenant's 
quitting  accordingly.  The  same  point  was  ruled  in 
Doe  V.  RidaiU  (ft).  Then  if  this  surrender  be  void  the 
case  falls  within  the  authority  of  Bull  v.  Stbbs{c)f  and 
the  plaintiff  is  entitled  to  a  verdict. 

•  •  •  '  • 

Abbott  C.  J.  By  the  third  section  of  the  statute  of 
frauds,  it  is  enacted  <^  that  no  leases,  estates,  or  interests, 
either  of  freehold,  terms  of  years,  or  any  other  uncer- 
tain interest  in  any  messuages,  manors,  lands,  tenements 
or  hereditaments  shall  be  surrendered,  unless  by  deed 
or  note  in  writing,  or  by.  act  and  operation  of  law." 
And  the  question  in  this  case  is,  whether  what  has  been 
done  will  amount  to  a  surrender  by  act  and  operation 
of  law.  Now  the  .  facts  of  the  case  are  these.  The 
plaintiff  TTiomas  had  let  the  premises  in  question  to  the 
defendant  as  tenant  from  year  to  year,  and  the  defend- 
ant underlet  them  to  Perkcs.  The  rent  being  in  ar- 
rear,  the  defendant,  on  Lady-day  181 7j  distrained  the 
goods  of  Perkes^  who  having  tendered  a  bill  in  payment 
of  the  rent  which  the  defendant  had  refused  to  receive, 
the  plaintiff  then  interposed,  took  the  bill  in  payment, 
and  accepted  Perkes  as  his  tenant :  and  afterwards  in 
October  1817,  himself  distrained  the  goods  of  Perkes 
for  rent  then  in  arrear.  I  left  it  to  the  jury  to  say 
whether  under  these  circumstances  the  plaintiff  had  not, 
with  the  assent  of  Cooky  accepted  Perkes,  as  his  tenant 
of  the  premises,  and  the  jury  found  that  fact  in  the  af- 

(a)  3  Camiib,  103.  (6)  5  Tauni,  519,  (f>  8  Term  Rej7,327. 

firmative. 


Cook. 
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firmative.     I  think,  therefore,  this  amounted  to  a  valid  1818. 

'sarrendi^r  of  Coolfs  interest  in  the  premises,  being  a  — ^— 

surrender  by  act  and  operation  of  law.     The  conse-  agavut 
quence  is  that  the  plaintiff  can  have  no  claim  for  rent 
against  the  present  defendant,  and  tliat  the'  verdict 
therefore  was  riglit 

Bayley  J.  If  a  lessee  assigns  over  his  interest,  and 
the  lessor  accepts  the  assignee  as  his  tenant,  the  privi^ 
'of  estate  is  thereby  destroyed,  and  on  that  ground 
it  is  not  competent  for  the  lessor  to  bring  debt  against 
the  lessee.  '  Where,  indeed,  the  contract  is  by  deed, 
there  he  may  bring  covenant  by  the  statute  of  H.  8. 
In  this  case,  the  landlord  has  accepted  Perkes  as  hb 
-  tenant,  and  must  be  considered  to  have  made  his  elec- 
tion between  Perkes  and  Cook.  And  the  case  of 
PhippsY.  ScuUhorpe  {a\  is  an  authority  to  shew  that 
the  plaintiff  has  no  right  to  recover.  This  was  a  snr* 
Tender  of  CooK%  interest  in  the  premises  by  act  and 
€iperation  of  law,  and  the  jury  were  quite  right  in  pre- 
suming  that  Cook  had  assented  to  the  acceptance  of 
Perkes  as  tenant  to  the  plaintiff;  for  that  assent  was 
clearly  for  CboiPs  benefit. 

.  HoLRoro  J.  It  appears  from  the  statute  of  frauds, 
that  a  surrender  in  order  to  be  valid,  must  be  either 
by  deed  or  note  in  writing  or  by  act  and  operation  of 
.law.  In  MoUeU  v.  Brayne  (&),  there  was  only  a  parol 
surrender,  and  no  circumstance  existed  in  that  case 
wluch  could  constitute  a  surrender  by  act  and  oper- 
ation of  law.     But  in  this  case,  there  is  not  merdy  a 

(a)  1  Bariw  ^  JU.  SO.  (b)  2  Campb,  103. 

declar« 
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1818. 

Thomas 

aaantt 

Coos. 


declaration  by  the  plaiDtifl^  that  he  will  no  longer  con- 
sider Cook  as  his  tenant>  but  there  is  albo  the  acccpl;- 
ance  by  him  of  another  person  as  the  tenant,  and  that 
acceptance  is  assented  to  by  Cook.  Now,  if  a  lease  be 
granted  to  an  individual,  and  there  be  a  subsequent 
demise  of  the  premises  by  parol  co  the  same  person, 
that  will  amount  to  a  surrendef  of  his  lease.  Then 
the  circumstances  of  Cook  having  first  put  in  another 
person  as  undertenant,  and  having  afterwards  assented 
to  a  second  demise  by  the  plaintiff  to  that  person,  will- 
in  the  present  case  amount  to  a  virtual  surrender  of 
his  interest  by  act  and  operation  of  law.  Notwith- 
standing therefore  .  the  third  section  of  the  statute  9f 
frauds,  I  am  of  opinion,  that  the  facts  here  found  by  the 
jury  amomit  to  a  valid  surrender  of  Cooi^s  interest,  and 
a  re-demise  of  the  premises  by  the  plaintiff  to  Perkes. 
In  that  case  there  will  be  no  ground  for  disturbing  the 
present  verdict 

Rule  refused. 


Monday.  DoE,  Oil  thc  Demlsc  of  WiLLMETT  and  Wife, 

^'^'  ^^^'  against  Alchin  and  Another. 

Where  by  a  T^JECTMENT  against  the  defendants,  to  recover 

contemplat^  possession  of  a  certain  estate  called  Cage-form  at 

of  mufuge  the  jjadUm  in  the  county  of  Kent.     At  the  trial  of  the 

given  to  tnu-  cause  before  Abbott  J.  at  the  last  assizes  for  the  county 

tees*  for  the  use 

of  such  of  the      of  Kent^  it  appeared  that  George  Alchin  being  seised 

difldren*  child* 

•ndisfueof 

the  body  of  the  Mttlor  by  his  intended  wife,  and  in  sudi  shares,  &c  as  he  and  his  wife, 

or  thenirrivor  of  them,  should  by  deed  or  will  appoint :   Held  that  an  appointment  of  the 

whole  estate  to  one  of  the  children  by  the  widow  was  valid ;  and  that  the  words  **  such 

ahaies,  &c.'*  did  not  import  that  it  was  necessarily  to  be  divided,  and  some  part  appointed 

to  each  child. 

of 


Alcbxs 
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of  this  estate^  executed  a  settlement  in  contemplation  1818. 
of  marriage  by  which  he  conveyed  his  estate  to  trus-  ~ 
tecBf  in  trust  (after  other  limitations)  <^  for  the  use  agawnf 
of  such  of  the  children  or  child  and  issue  of  the 
body,  of  the  said  George  Alchitij  on  the  body  of  the 
said  Frances  his  intended  wife,  to  be  begotten  aj% 
well  male  as  female,  and  in  such  shares,  parts,  and 
proportions,  and  for  such  estate  or  estates,  and  such 
provisoes,  conditions,  and  limitations,  and  in  such 
manner  as  the  said  George  Alchin  and  Frances  bis 
intended  wife,  or  the  survivor  of  them  by  deed  or 
will,  should  direct,  limit,  or  appoint''  The  intended 
marriage  took  effect,  and  the  issue  of  it  were  two 
daughters,  Harriet  and  Frances ;  of  whom  the  former 
married-  WiUmett^  one  of  the  lessors  of  the  plaintiff^, 
and  the  latter  was  one  of  the  defendants  in  the  suit. 
The   widow,   having    survived    her    husband    George 

jUdnny  made  by  deed  an  appointment  of  the  whole 
of  the  Ckige  estate,  to  the  defendant  Frances  Alchin  in 
fee.  Under  these  circumstances,  the  jury  by  the  di- 
rection of  the  learned  Judge,  found  a  verdict  for  the 
defendants :  and  now 

FspinassCf  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  entered  up  for  the  lessors  of  the 
plaintiff  as  to  a  moiety  of  the  estate.  The  appoint- 
ment in  this  case  by  the  widow  was  not  valid,  for  she 
could  not  by  law  appoint  the  whole  estate  to  one  of 
the  daughters;  the  case  of  an  appointment  to  children 
stands  upon  peculiar  grounds,  and  it  was  so  stated  by 
Lord  Manffield  in  Spring  dem.  Titcher  v.  Biles  (a),  and 

(a)  1  Term  Rep,  435.  n./ 

there, 
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1818.        there,  though  the  i^pointment  of  the  whole  estate  to 

— — ~        one  of  the  testator's  relations  was  held  valid,  yet  it 
Do«  ,  ^ 

agamtt  was  Considered  that  the  case  would  have  been  differ- 
ent if  it  had  been  an  appointment  to  children,  as  the 
present  case  is:  and  in  Swi/l  v.  Gregson  (a\  the  words 
of  the  power  were  <<  for  the  use  and  behoof  of  such 
child  and  children  as  J.  G.  should  appoint ;"  but  that 
case  is  distinguishable  from  the  present,  for  there  are  ad- 
ditional words  here,  viz.  in  such  shares,  parts,  and  pro* 
portions,  8tc.  so  that  it  appears  that  the  testator  clearly 
intended  the  estate  to  be  divided  into  parts;  if  so,  then 
this  i^pointment  is  bad,  and  the  lessors  of  the  plaintiff 
are  entitled  to  a  moiety  of  this  estate. 

Abbott  C.  J.     I  am  not  able  to  distinguish  this  case 
from  Swji  v.  Gregson^  and  Liefe  v.  Saltingstone.  {b) 
A  distinction  has  indeed  been  attempted  to  be  made 
between  those  cases  and  the  present,  depending  on  the 
words,  shares,  parts,  and  proportions  which  exist  in 
the  present  settlement.   But  I  think  that  distinction  not 
available;   for  those  words   can   have   an   effect  only 
where  the  person  who  is  to  execute  the  power  of  ap- 
pointment, thinks  proper  to  divide  the  estate  into  parts, 
but  they  do  not  compel  her  so  to  do.    This  case  goes 
no  further  than  those  where  a  power  is  given  to  ap- 
point in  favour  of  such  of  the  children  or  child  as  the 
trustees  might  please,  and  the  Courts  have  always  held, 
that  those  words  gave  the  trustee  a  power  to  appoint 
exclusively  to  one  child  only.  Besides,  here  there  are  not 
the  words    ^^  to  and  amongst  such  children,"  which 
mig^t  make  a  difference.     I  think  therefore,  that  the 
non-suit  was  right 

(a)  1  Term  Jtej).  455,  {b)  1  Mod,  189. 

Bayley 
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BatletJ.    The  words,  «  to  and  amongst,^  have  a        )8]8. 
strict  technical  sense,  and  where  those  words  are  used,        ■ 
each  child  must  have  some  share  assigned  to  him.    But        ag^ 
irfiere  the  words  are  as  here^  for  the  use  of  such  chil-        Alchiv. 
dren  or  child  as  A.  B.  may  appoint,  there  the  trustee 
may  select  one  as  the  sole  object  of  his  bounty,  and  is 
not  bound  to  give  some  portion  to  each.  The  argument 
for   the  plamtiff  proceeds  upon  an  omission  of  the 
word  <<  such."    If  that  word  were  omitted  it  might 
fdlow  that  each  child  must  have  a  share :  but  the  inser- 
tion of  the  word  *^  such''  imports  an  intention  on  the 
part  of  the  settlor  to  give  the  power  of  selection. 

HoLROYD  J.  I  am  of  the  same  opinion,  that  the 
i^pointment  in  this  case  to  one  child  is  a  good  ap- 
pointment The  words  here  are  not  *^  to  and  amongst,** 
but  <<  to  such  children  or  child  as  the  widow  should  ap- 
pcunt."  If  therefore  she  chose  to  give  shares  to  more 
than  one,  she  might  apportion  them  as  she  pleased. 
But  I  think  that  an  appointment  to  one  would  be 
equally  within  the  power,  and  that  this  case  must  be 
governed  by  that  of  Sa>i/l  v.  Gregson. 

Rule  refused* 
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Tuetdaiff 
JShv,  10th. 


Doe,  on  the  Demise  of  Littledale,  agaiiist 

SxMEDDLE  and  Others. 


Where  a  mar- 


ment  conveyed 
•neftateto 
trustoeBfor 
tbeuaeof  set- 
tkrforIift» 
then  to  the  use 
of  his  wife  for 
Ufe,  and  then 
for  the  use 
of  his  first 
ton  and  the 
heirs  of  such 
first  ton,  and 
from  and  iof 
madiflfeHy  aftor 
the  detemun' 
ationof  that 
Ibrtfae 


XJ^JECTMENT,  for  certain  premises  situate  in  the 
parishes  of  Saint  Bees  and  Saint  Bridget^  in  the 
county  of  Cumberland^  occupied  by  the  defendants.  At 
the  trial  at  the  last  Cumberland  assizes,  before  Bayley  J^ 
it  appeared,  that  in  the  year  ITTij^  Henry  Littledale^ 
being  seised  of  the  premises  in  question,  in  contemplation 
of  marriage,  made  a  settlement,  by  which  he  conveyed 
the  premises  to  trustees,  ^*  in  trust  for  the  use  of 
himself  for  life,  then  to  the  use  of  his  wife  for  life,  and 

• 

then  in  trust  for  the  use  of  his  first  son,  and  the  heirs 
of  sucb  first  son,  andfrom  and  immediately  after  the  deter- 
mination of  that  estate^  in  trust  for  the  use  of  his  second, 

useofhisse- 

ooiid»tliifd,aiid  tliird,  fourth,  fifth,  and  all  and  every  other  son  and 
other  ton  and      8ons»  and  their  several  and  respective  heirs,  and  for  de^* 
^^ml  and  re-  fo^^  ^f  *'*^  i^ue^  then  to  the  use  of  all  ond  every  of 
*Tfor  dSiult    his  daughter  and  daughters,  and  their  heirs,  to  take  as 
of  such  issue,      tenants  in  common,  and  not  as  joint-tenants,  and  for 

then  to  the  use 

of  all  and  every  t^an/  of  such  issue^  then  in  trust  for  the  use  of  the  right 

md  daughters,  heirs  of  the  survivor  of  himself  and  his  wife  for  ever." 

to  take^  te^'  The  issue  of  this  marriage,  were  two  (laughters.  Henry 

nantsincom-  LUtledale  died  in  1779,  leavincr  his  wife  and  daughters 

mon,  and  not  '  o  r» 

as  joint-tenants;   surviving  him.     In  1793  and  179^*,  both  the  daughters 

and  for  want  of 

such  issue,  then  died  unmarried.     On  the  30th  May  1781,  the  widow 

i^of^  married  Anthony  Benn  and  had  issue  by  him  a  son, 

SS^a^hb  i2ai^/ J5^n,  who  is  still  living.     She  died  on  the  7th 

MdA^niii-  February,  1818.  The  question  at  the  trial  was,  whether 

der  these  limit- 
ations the  sons  took  successively  estates  taU,  and  the  daughters  an  estate  In  fee. 


8 
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the  premises  belonged  to  the  plaintiff,  as  heir  at  law  of  1818. 

the  two  daughters,  or  to  Mr.  Robert  Benn^  the  eldest  son  — ^— 

and  heir  of  the  widow.     The  learned  judge  thought,  o^amM 
<hat  the  daughters,  under  the  settlement,  took  an  estate 
hi  fee  which  descended  from  them  upon  the  lessor  of  the 
plaintiff,  and  directed  a  verdict  accordingly;  and  now 

Richard$&n^  (by  leave  of  the  learned  Judge,)  moved 
^to  enter  a  verdict  for  the  defendants.     The  question  in 
this  case  is,  what  estates  the  children  took  under  this 
deed.     The  words  of  limitation  to  the  eldest  son  and 
his  heirs,  would  import  a  fee ;  but  as  the  limitation  goes 
on  to  state,  that  from  and  after  the  determination  of 
tkiiat  estate,  it  should  go  to  the  second  and  other  sons, 
and  their  heirs,  it  is  quite  clear,  that  the  word  <<  heirs," 
as  used  in  the  first  limitation,  must  mean  ^  heirs  of  the 
body  ;**  for  otherwise,  his  estate  could  not  determine  in 
the  life-time  of  his    second  brother,  who  would  be 
his  heir  general.     The  eldest  son,  therefore^  took  an 
estate  tail;  and    the  same  reasoning  exactly  applies 
to  the  limitation  to  the  second  and  other  sons.     Then 
comes  the   third  limitation  to  the    daughters;    and 
it  is  fmrly  to  be  presumed,  that  the  settlor,  who  had 
previously  given  estates  tail  to  his  sons,  should  intend 
to  give  the  same  estates  to  his  daughters,  and  that  the 
word  ^<  heirs,"  which,  in  the  two  former  limitations, 
has  been  shewn  to  mean,  <^  heirs  of  the  body,"  should, 
in  this  limitation,  receive  the  same  construction.     Be- 
sides, in  this  case,  there  is  another  limitation  over, 
preceded  by  the  words  ^^  and  for  want  of  such  issue," 
which  brings  this  case  within  the  authority  of  Leigh 
V.  Brace,  {a)   There  die  limitation  was,  ^  to  the  use  Of 

(a)  Carih*  o4J. 

W.B. 
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1818.  W.  B:  for  life,  and  afterwards  to  the  use  of  T.  B.  aiid 
"        his  heirs  for  ever;  and  far  default  of  issue  of  the  body  of 

agamM  71'  jB.  then  to  the  use  of  the  right  heirs  of  W.  B.*'  And 
it  was  held,  that  T.  B.  took  only  an  estate  tail.  That 
case,  therefore,  is  precisely  in  point,  and  has ;  never 
been  expressly  overruled.  Then,  here  the  limitation 
being  to  the  daughters  and  their  heirs,  and  for  want  of 
such  issue^  to  the  heirs  of  the  survivor  of  the  husband 
and  wife^  the  daughters  took  only  an  estate  tail,  and 
the  estate,  on  their  detith  without  issue,  vested  by  the 
subsequent  limitation  in  Robert  Benn^  the  heir  of  the 
widow,  who  is  therefore  entitled  to  the  premises. 

V 

*■ 

Abbott  C.  J.  The  general  rule  of  law  is,  that  by 
the  word  <^  heirs"  in  a  deed  is  meant  heirs  general, 
and  even  if  it  be  admitted  that  there  may  beotlier  ex- 
pressions in  the  insti'ument,  which  from  their  nature 
•may 'shew  that  the  intention  of  the  parties  was  to  .use 
•  the'  word  in  a  more  limited  sense,  still  it  by  no 
means  follows  that  the  Court  will  adopt  that  limited 
sense,  in  those  parts  of  the  deed  where  the  intention  of 
the  parties  is  not  perfectly  apparent.  It  may  be  ad- 
mitted, in  the  present  case,  that  the  settlor,  in  the 
limitations  to  his  first  and  other  sons,  used  this  word, 
as  meaning  heirs  of  the  body.  But  if  it  were  necessary, 
to  form  a  judgment  of  what  was  his  intention,  when  he 
used  it  in  the  limitation  to  his  daughters,  I  should  be 
of  opinion,  that  it  would  be  best  effectuated  by  con- 
struing the  expression  as  there  meaning  heirs  ge- 
neral, and  by  holding  that  the  daughters  under  it 
took  estates  in  fee.  It  is,  however,  quite  sufficient  for 
the  decision  of  this  case,  to  say,  that  it  is  not  plainly 
shewn,  that  in  this  limitation,  the  wonl  ^^  heirs''  is  used 

7  in 
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in  the  conflned  sense  of  <<  heirs  of  the  body."  It  fol-  181  A. 
lovrs,  therefore^  that  the  general  rule  of  law  most  pre-  — 
vail,  and  that  the  word  heirs  must  be  taken  in  its  asainxt 
larger  meaning.  Then  if  so,  the  daughters  took  in  this 
case  estates  in  fee;  the  consequence  of  which  is,  that 
the  lessor  of  the  plainti£P  is  entitled  to  recover,  and 
that  this  verdict  must  stand. 

HoLROTD  J.  .  Although  it  may  be  quite  true,  tliat 
the  word  heirs,  in  tlie  respective  limitations  to  the 
eldest  and  to  the  other  sons,  must  in  this  deed,  be  con- 
strued to  mean  heirs  of  the  body;  yet  it  does  not 
follow,  that  it  must  be  so  construed  in  the  subsequent 
limitation  to  th^  daughters.  For  the  word  heirs  is  only 
to  be  construed  contrary  to  its  more  usual  sense,  where 
tlhat  a  necessary,  in  order  to  carry  into  effect  the  clear 
intention  of  the  party  using  the  expression.  But  where 
that  is  not  necessary,  there  is  no  reason  so  to  do,  and 
the  word  must  then  be  taken  in  its  usu&I  legal  sense. 
Now,  in  the  last  limitation  to  the  daughters,  this  ne- 
cessity does  not  exist ;  and  therefore  the  word  hcfirs 
there  must  mean  **  heirs  general.''  And  if  we  were 
to  lidid,  that  it  was  to  be  construed  as  heirs  of  the 
body,  great  inconvenience  would  follow.  For,  ac- 
cording* to  Dbd  V.  Wofsley  (/i),  there  would  be  no  cross 
remaindert(,  inasmuch  as  cross  remainders  cannot  be 
raised  by  implication.  Lord  Kenyon  there  distinctly 
lays  it  down,  *^  that  with  regard  to  deeds  the  rule  is 
positively  settled,  that  there  can  be  no  implicatidri 
vrlmteverin  a  deed;"  and  that  case  expressly  decided 
the  point.     We  should  therefore  counteract  the  pro- 

(o)  l£ast,4l€n 

•  Vol.  II.  K  buble 
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1818.  babic  intention  of  the  settlor,  if  we  were  in  this  case 
"         to  hold,  that  the  daughters  of  Henry  Uttledale  were 

a^intt  under  the  settlement  to  take  estates  in  tail.  For  in 
that  case^  supposing  that  five  out  ef  six  had  died,  it 
might  happen  that  five-sixths  of  the  estate  would  go 
over  to  the  heir  of  their  mother  by  her  second  marriage, 
instead  of  the  whole  vesting  in  the  sixth  and  surviving 
daughter.  That  would,  I  think,  defeat  the  intention 
of  the  settlor,  and  it  therefore  seems  to  me  not  only  that 
there  is  no  necessity  for  restraining  the  meaning  of  the 
word  heirs  to  heirs  of  the  body,  in  order  to  carry  his  in- 
tention into  effect ;  but  that  in  all  probability  we  should 
actually  counteract  it  if  we  were  so  to  decide.  I  think, 
therefore,  that  this  rule  ought  to  be  refused. 

Baylsy  J.  If  there  were  a  fiur  ground  for  doubt  in 
this  case,  I  should  be  of  opinion  that  a  iiile  to  shew 
cause  should  be  granted ;  but  in  truth  no  fair  doubt  can 
be  entertained.  It  is  to  be  observed  that  this  is  a  case 
arising  not  on  a  will,  but  on  a  deed,  and  the  circum- 
stance of  these  being  limitations  of  uses  makes  no  dif- 
ference^ for  according  to  the  judgment  of  Lord  Holt  in 
Idk  V.  Cooke  (a),  limitations  of  uses  must  be  construed 
according  to  the  rules  applicable  to  common  law  deeds. 
The  word  heirs  may  be  used  undoubtedly  in  the  sense 
of  heirs  of  the  body,  where  the  necessity  of  the  case  re- 
quires it.  But  where  that  necessity  does  not  exist,  there  it 
must  be  taken  to  be  used  in  its  plain  and  natural  sense, 
and  to  mean  heirs  general.  Now,  in  the  first  limitation 
in  this  deed,  the  word  is  necessarily  used  in  the  re- 
stricted meaning,  on  account  of  the  subsequent  limitation 

(a)  2Ld,  Raym,  1144. 
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to  the  second  son.  For  the  deed  speaks  of  the  deter*  181 8. 
mination  of  the  estate  of  the  eldest  son,  which  could  — ^- 
=ot  happen  if  by  the  word  heirs  was  n,e«.t  heir,  gene-  ^^ 
nd,  for  there  could  be  no  failure  of  heirs  general  to  the 
ddest  son,  whilst  the  second  son  remained  alive.  The 
samo  observations  will  apply  to  the  limitation  over  to 
the  second,  third,  and  other  sons.  But  in  the  limits 
ation  to  the  daughters  there  is  not  the  same  necessity 
to  restrain  the  meaning  of  the  word  heirs.  And  if  we 
were  to  do  so,  the  inconvenience  pointed  out  by  my 
Brother  Holroyd  of  the  estate  going  over  by  parcels  to 
the  heir  of  the  wife  by  her  second  marriage  would  be 
introduced,  and  in  that  case  we  should  construe  the 
word  heirs  contrary  to  the  general  rule  of  law,  without 
knowing  clearly  whether,  by  so  doing,  we  were  carrying 
the  intention  of  the  settlor  into  eflPecL  I  think  there- 
fore that  this  verdict  ought  to  stand. 

Rule  refiised. 


Oreaves  and   Others   against  Hepkb   and      Tu««fay 

,     ^  Nov,  10th. 

Another. 


A  CTION  for  money  paid,  8cc.     Plea,  non  assumpsit.    By  the  usage 

At  the  trial  before  Biyley  Justice,  at  the  last  Lan-  vendor  of  goods 
casta-  assizes,  it  appeared  that  the  plaintifi^,  who  were   ^^oSIerent 

for  two  months 
Mfker  the  ssle» 
if  the  goods  rtnuuned  there  so  long:  Hddt  however,  that  where  the  yendor  of  such 
goods  hady  within  the  two  months,  given  the  usual  order  for  delivery  to  the  purchaser,  the 
ymysii>  in  the  goods  ftom  that  time  vested  in  the  latter,  and  that  he  became  responsible 
for  all  iiiTi^**^f*  which  might  h^pen  to  them,  and  that  the  circumstance  of  the 
goods  bsfing  within  that  time  been  distrained  for  warehouse  rent,  was  an  accident 
which  mustSll  on  the  nmdee,  and  sudi  rent  having  been  paid  by  the  vendor's  agent, 
in  oirder  to  redeem  the  goods;  held  that  the  latter  could  not  recover  the  same  fiom  the 
vendor  as  money  paid  to  his  use. 

K  2  brokers 
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GaEATCS 

against 


brokers  at  Liverpool^  by  order  and  on  account  of  the 
defendants,  who  were  merchants  in  London^  sold  to  one 
Ma^BWell  on  the  4th  September^  181 7)  a  quantity  of  cofiee, 
then  being  in  a  warehouse  at  Liverpool.  On  the  13th 
of  September^  Maxwell  paid  to  the  plaintifife  the  purchase 
money,  and  received  from  them  the  usual  order  to  the 
w^bouse  keeper  signed  by  the  original  importer,  for 
the  delivery  of  the  cofiee;  by  which  he  was  enabled 
to  obtain  immediate  possession.  The  plaintifis  settled 
with  the  defendants  in  account  for  the  same.  The  cus- 
tom at  Livetpool  was  that  the  purchaser  of  such  goods 
should  be  allowed  to  let  them  remain  in  the  warehouse 
where  they  where  deposited  for  two  months  without 
paying  any  rent,  the  rent  being  for  that  time  paid  by 
the  seller.  Before  two  months  had  elapsed  the  goods 
were  distrained  by  the  landlord  for  rent,  and  the  plain- 
tiffs, in  order  to  redeem  them,  paid  the  rent,  and  brought 
this  action  to  recover  the  money  from  defendants.  The 
learned  Judge  was  of  opinion  that  by  the  delivery  order 
the  property  in  the  goods  had  vested  in  Maxwell^  and 
that  therefore  the  plaintiffs  having  paid  the  money 
without  any  necessity,  it  could  not  be  considered  as 
money  paid  for  the  use  of  the  defendants,  and  directed 
a  nonsuit. 


Scarlett  now  moved  to  set  aside  the  nonsuit,  and 
contended,  that  as  by  the  usage  of  Liverpool  the  ware- 
house rent  for  two  months  was  paid  by  the  seller  unless 
the  vendee  removed  the  goods  within  that  time,  the 
property  during  those  two  months  remained  at  tlie 
risk  of  the  seller  as  to  the  rent,  and  thp  vendee  was  en- 
titled, during  that  period,  to  have  the  goods  delivered 
to  him  rent  free.     As  to  all  other  accidents  it  may  be 

admit* 
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admitted  that  the  risk  was  on  the  vendee,  but  this  ac-         18  J  8. 
cident  the  custom  expressly  fixes  on  the  seller.     Max^       Z 

/  -^  Geeatis 

toeil  then  having  a  right  to  compel  the  delivery  of  the        against 
goods  free  from  rent,   it  was  absolutely  necessary  that 
the  rent  should  be  paid  by  the  plaintiffs,  and  it  must 
therefore  be  considered  as  money  paid  by  them  for  the 
use  of  the  defendants. 

Abbott  C.  J.     I  think  that  in  this  case  it  is  quite 
clear  that  the  property  in  these  goods  had  become 
actually  vested  in  Marmell  before  they  were  distrained' 
for  rent.     The  contract  is  for  immediate  delivery;  and 
by  the  order  for  delivery.  Maxwell  was  enabled  to  ob- 
tain immediate  possession.     The  sellers,  therefore,  had 
done  every  act  on   their  part  to  be  done,   and   the 
delivery  to  Maxwell  was  complete.     It  is  true  that  by 
the  usage  of  Liverpool^  the  seller  is  also  to  pay  the  rent 
of  the  warehouse  for  two  months  after  the  sale;  but 
that  is  a  matter  of  express  stipulation,  and  does  not  by . 
any  means  compel  the  latter  to  indemnify  the  purchaser 
against  accidents  occurring  in  the  meanwhile.    Suppose  • 
a  loss  by  fire  within  the  two  months:  that  would  un- 
doubtedly  fall  on   Maxwell^  and  the  circumstance  of 
the  goods  being  distrained  for  rent  due  to  the  landlord 
of  the  premises  is  dso  an  accident  to  which  the  goods 
are  liable,  and  which  must  fall  on  Maxwell  in  whom. 
they  ai*e  vested  at  the  time.     Then  if  so,  this  sum  of 
money  has  been  paid  by  the  plaintifis  in  their  own. 
wrongs  and  the  nonsuit  was  righu 
BukYLBV  and  HoLBOTD  Js.  coDcnrxed. 

Bule  refused*. 
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1818. 


wednetday,       RoBiNsoN  and  Otlicrs,  AssigDces  of  6£LL  and 

Claukson,  against  M'Donnell  and  Others, 
Assifitnees  of  Sharp  and  Others* 


j{.  and  /?..         nPROVER  for  a  ship  called  the  Glory.     At  the  trial 

owDcrs  of  a  -J^  . 

ship,  executed  at  thc  Londoji  sittings  after  Trinity  term,  before 

of  sale  to  c.  MboU  J.,  it  appeared,  that  5e//and  Clarkson  being  the 

nom^Won-  owncrs  of  the  ship  in  question,  and  another  ship  called 

sideration.  the  Diana,  oil  the  16th  ^i>n7,  1812,  executed  bills  of 

There  was  a 

parol  agreement   sale  of  both,  to  the  Sharps,  for  the  nominal  consideration 

between  them  -  mi  .  .  r.    t  n      ^ 

that  a  and  2>.  of  5^.     The  requisites  of  the  register  acts  were  torth- 

biUsfor*^  with  duly  complied  with,  and  the  Sharps  appeared  the 

^"^M^d^"^'  registered  ownere  of  both  vessels.    BeU,  who  was  called 

that  Uic  ship  ^  ^  witness  for  the  plaintiffs,  stated  that  the  real  con- 

thould  be  a  se-  ^ 

curity  to  c.  and  sideration  for  this  bill  of  sale  was,   that  the   Sharps 

vwicw  they.  should  accept  Bell  and  Clarhon^s  bills  to  the  amount 

^ch'i:™ft!**''  of  12,000/.,  and  that  thc  ships  were  to  be  a  security  for 

""^d*f ^ h^^  ^^^^^  advances  upon  such  acceptances.     But  he  swore 

made  by -rf.  and  that  it  was  expresslv  Stipulated,  that  the  S^^rp^  should 

.7?.  m  providing  , 

f')r  the  accept-     not  Iravc  the  posscssion,  management,  or  disposition  of 

ai:s.cs,  the  ship  ^  . 

»!iouid  remain  the  ships,  until  default  should  be  made  by  Bell  and 
sionandmar.  Clarkso?ij  in  providing  for  these  acceptances,  but  that 
Tbc^lp^ii-as       ^t  should  remain  solely  with  Bell  and  Clarkson ;  that 

registered  in 
the  names  of 

C.  and  D. ;  but  J.  and  B,  remained  in  the  possession  and  management  of  her,  appeared 
to  tlie  world  as  owners,  and  obtained  credit  from  appearing  so.  Before  default  made  by 
J.  and  B.,  in  providing  for  the  acceptances,  C.  and  2),  became  bankrupts,  and  their  as- 
^igni-es  iu>mediately  seized  and  sold  the  ship.  A,  and  B,  afterwards  became  bankrupts : 
Held  thut  trover  for  the  ship  could  not  be  maintained  by  their  assignees  against  the  assignees 
of  C.  and  7>.,  for  'the  parol  agreement  could  not  be  set  up  againt  the  bUl  of  sale,  and  the 
cduic  did  not  come  within  the  statute  of  James,  the  ship  having  been  seiied  by  the  de- 
fendants before  the  bankruptcy  of  A.  and  B. ;  and  though  the  bill  of  sale  unaccompanied 
by  possession  might  be  void  as  against  creditors,  it  was  binding  upon  jf.  and  B,  and 
their  aasigneest 

after 
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after  the  bill  of  sale  had  been  executed,  the  Gloiy  was        )818. 
employed   by  them  in   carrying  colonial  produce  to        """"" 
Archangel;    that  they  appointed  the  master,  and  re*        against 
pdred  and  supplied  her  for  the  voyage,  at  their  own 
cxpence,  and  appeared  to  the  world  as  the  owners ; 
that  they  obtained  credit  as  such ;  and  that  the  debts  so 
contracted  remain  unsatisfied.     Upon  the  1st  October, 
IS  12,  the  Sharps  became  bankrupts,  and  the  defendants, 
on   the  29th  October,  were  appointed  their  assignees, 
and  as  such,  seiseed  the  ship  on  her  return  from  Arch- 
angel  to  the  port  of  London.     On  the  4th  February^ 
1813,  Garkson  became  bankrupt,  and  on  the  18th  Ja- 
nuary,  1814,  Beil  became  a  bankrupt,  and  the  differ- 
ent plaintifi  were  respectively  appointed  their  assig- 
nees.   No  default  had  been  made  by  BeUvLnA  Clarkson, 
in  providing  for  the  above  acceptances,  prior  to  the 
bankniptcy  of  the  Sharps,  or  to  the  time  when  the  ship 
was  taken  possession  of  by  the  defendants.  The  learned 
Jadge  directed  a  nonsuit;  and  now, 

Marryat  moved  to  enter  a  verdict  for  the  plaintiffs. 

• 

The  bOl  of  sale  executed  by  Bell  ond  Clarkson  was  void, 
inasmuch  as  it  was  not  accompanied  by  possession. 
Besides,  in  this  case^  it  was  expressly  agreed,  that  the 
ship  should  not  be  in  the  possession  of  the  supposed 
purchasers  till  a  contingency,  which  had  not  happened 
when  she  was  seized  by  the  defendants.  In  dHair  v. 
Glenme  (a),  the  opinion  of  Bajfley  J.  is  strongly  in 
fiivour  of  the  plaintifis'  claim ;  for  he  there  says,  that 
opon  the  statute  of  Eliz.,  he  had  no  doubt  that  the 
parties  in  that  case  were  bound  to  take  possession  of 

K  4  the 
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1 8)1 8.        the  ship  as  soon  as  an  opportunity  offered,  and  that 
r^  by  their  ne£;lect  so  to  do,  they  bad  enabled  Mair  to 

againit  hold  out  a  false  credit.  So  here,  tlie  Sharps,  by  not 
taking  possession  of  this  ship,  enabled  Bell  and  Clark* 
son  to  hold  oat  a  false  credit  to  the  world ;  and  the  bill 
of  sale  must,  therelbre,  as  against  the  assignees,  who 
represent  the  creditors  of  Bell  and  Clarkson,  be  void ; 
and  if  so,  there  was  no  defence  to  the  present  action. 

Abbott  C.  J.  In  this  case  Bdl  and  Clarkson  exe- 
cuted a  bill  of  sale  of  the  ship  to  the  Sharps  for'  a 
nominal  consideration,  and  the  ship  was  accordingly 
registered  in  the  proper  form  in  the  names  of  the  latter 
persona.  It  appears,  however,  that  they  did  not  take 
immediate  possession,  but  that  BeU  and  Clarkson  con* 
tinued  to  act  as  owners  of  the  ship,  procured  repairs  to 
be  done  to  her,  and  sent  her  on  bcr  voyage.  And  if 
the  t^^nkrqptcy  of  Bell  and  Clarkson  had  happened 
at  that  time,  there  would  have  been  no  doubt  that  their 
assignees  would  be  entitled  to  the  ship ;  but  in  point 
of  fact,  the  bankruptcy  of  the  Sharps  took  place  first, 
and  their  assigp^s,  immediately  on  her  return  to  Lon- 
don,  took  possesion  of  her.  Then  as  the  order  and 
disposition  of  the  ship  did  not  remain  with  Bell  and 
Clarkson  up  to  the  time  of  their  bankruptcy,  the  case 
does  ^ot  fall  within  the  statute  21  Jac.  1.  I  think, 
also,  that  it  was  not  competent  for  Bell  and  Clarkson 
to  avail  themselves  of  the  parol  agreement,  in  contra- 
diction to  th^ir  own  deed.  The  bill  of  sale  might  be 
void  upon  the  statute  of  Elizabeth  as  against  credi- 
tors, but  not  as  against  the  parties  who  executed  it; 
and  their  assignees  are  in  this  respect  in  no  better 
situation. 

13  Bayley 
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Bayley  J.   The  statute  2 1  Jac.  1.  applies  only  where         1818. 
the  order  and  disposition  remain  with  the  bankrupt  up       _ 
to  the  time  of  the  bankruptcy,  which  was  not  the  case     ^  ^*^^_ 
here.    And  where  there  is  a   deed   executed,  under 
which  it  is  competent  for  a  party  to  take  pos8essi<m 
immediately^  and  he  does  not  do  so,  but  omits  it 
for  six  months,  I  am  not  aware  of  any  case  which 
decides  that  sudi  omission  would    be  fraudulent,  so 
as    tp   make  the    deed  void    under    the    statute    of 
EUzabetk.     If  indeed  the  right  of  any  third  person 
had  intenrened,   the  deed  might  be  void  as  against 
them;  but  that  is  not  the  case  here^  for  the  bankruptcy 
of  BM  and  Clarkson  did  not  occur  till  long  after  the 
assigneee  of  Sharp  had  taken  possession  of  the  ship. 
The  nonsuit  therefore  was  right. 

HoLROTD  J.  concurred. 

Rule  refiised. 


Ba^ng  and  Others  against  Cobi^ig  and  Another.  ^^{^ 

A  SSUMPSIT  for  goods  sold  and  delivered.    Plea,  The  dimeter 

general  issue.     The  cftuse  was  tried,  before  Lord  materidly  dilL 

Ellenborough  C.  J.,  at  the  London  sittings  after  Trinity  of  factor;  and. 

term,  1816,  when  a  verdict  was  found  for  the  plaintifiS,  fS^'.^T' 

vrith  1428/.  35.   6d.  damages,  subject  to  the  (H)inion  goods  without 

^  •*  '^  duclonngthe 

of  the  Court,  upon  the  following  case,  either  the  plain-  name  of  bis 

tifis  or  the  defendants  being  at  liberty  to  turn  the  same  held  that'he 

into  a  qpecial  verdict.  ^^^  his 

The  plainti&  are  merchants  in  London,  and  in  the  ■wthonty,  and 

'^  that  the  buyer 

cannot  set  off  a 
4ebt  dvm  %OBi  tbs  UnpUr  t9  him  agaisM  ths  donaad  for  the  govda  laadc  by  the  prindpaL 

month 
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1818*  mouth  of  Juney  18 IS,  employed  Messrs.  Ck}leSf  as  their 
—^  brokers,  to  sell  for  them  a  parcel  of  sugars.  Cdles  and 
against  Co.  soUl  to  the  defendants  the  sugars  on  the  27th  Junef 
1815,  and  on  the  same  day  delivered  to  the  pluntifTs 
the  following  sale  note :  ^^  Sold  for  account  of  Messrs. 
Baringy  brothers,  and  Co.,  to  Messrs.  W*  and  E.  Carrie^ 
per  Active^  N.  L.  R.  51/100— -^50  \\ogfiiead%  Surinam 
sugar,  at  85&"  Cdes  and  Co.  were  merchants  as 
well  as  brokers,  and  bought  and  sold  largely  on 
their  own  account,  and  had  befor^e  the  time  of  the 
sale  of  the  sugars  in  question  dealt  with  the  defend- 
ants both  in  buying  and  selling  on  their  own  account, 
and  in  the  course  of  such  dealing  had  previously 
bought  goods  of  the  defendants,  for  which  they  had. 
given  them  their  acceptances  for  2/00^,  which  fell 
due  on  the  25th  and  26th  Augusi^  1815.  At  the  time 
of  the  sale,  Coles  and  Co.  did  not  disclose  to  the  de- 
fendants that  they  acted  as  brokers,  but  sold  the  sugars 
to  them  in  their  own  names,  and  sent  them  the  foUow-^ 
ing  note :  "  Sold  Messrs.  Carrie  and  Co.  per  Active, 
N.L.R*  51/100 — 50  hogsheads  iSuri»am  sugar,  at 
855.  June  27th,  1818."  The  defendants  afterwards, 
on  or  about  the  10th  or  11th  of  Jidi/,  1815,  re- 
ceived the  following  invoice,  dated  27th  «7tm^,  1815, 
from  Coles  and  Co.,  *<  Messrs.  £.'  Corrie  bought 
of  Coles  and  Co.,  per  Active,  N.  L,  J3.,  50  hogsheads 
Surinam  sugar,  at  855.  per  cwU"  The  prompt  or  time 
of  payment  of  the  sugars,  according  to  the  usual  course 
of  the  sugar  trade,  was  two  months.  Coles  and  Co.,  as 
sworn  brokers,  kept  a  book,  in  which  they  entered  a 
memorandum  of  every  contract  made  by  them  as  such 
brokers,  and  amongst  the  rest  was  the  memorandum  of 
the  sale  of  these  sugars  to  the  defendants,  made  at  the 

14  time 
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time  of  sale:    "  Bought  of  Barings  brothers,  and  Co.,         1818. 
for  account  of  Corrie  and    Co.,   per  Active^  N.  L.  B.         — 

Baring 

51/100  hogsheads  Surinam  sugar,  at  855."    But  the  de-         agamu 
iendants  never  saw  the  book  or  memorandum,  nor  did 
they  ever  desire  to  see  it  till  after  the  bankruptcy  of  Coles 
and  Co.,  although  they  might  at  any  time  have  seen  it, 
by  calling  at  the  counting  house.  At  the  time  of  the  sale. 
Coles  and  Co.  were  employed  by  the  plaintiffs,  as  their 
brokers,  not  only  to  sell  for  them  their  imported  goods, 
bat  also  to  receive  from  the  buyers  thereof  the  price 
when  due,  but  they  did  not  receive  a  del  credere  com- 
mission.    Coles  and  Co.  became  bankrupts  on  the  14th 
Jyli/f  1815,  and  the  prompt  upon  the  sugars  expired 
upon  the  27th  August,    On  the  3d  July^  the  defendants 
received  from  ColessLud  Co.  the  following  order  for  the  de* 
livery  of  the  sugars  from  the  WestlndiaHoAsf  where  they 
were  landed  and  then  lying :    **  To  the  principal  store- 
keeper of  the  West  India  Docks.     Deliver  to  the  order 
of  Messrs.  fV.  and  E.  Carrie^  the  under-mentioned  goods, 
imported  in  the  month  of  June,  1815,  and  entered  by 
John  Deacon  per  ship  Active,  Captain  Mustard^  from 
Surinam,  (prime  'dock  rates  thereon  being  paid,)  June, 
1815,  N.  Z^  jB.  51/100  —  50  hogsheads  sugar.  For  Bar- 
ring, brothers,  and  Co.  (Signed)  John  Walker.^*    John 
Walker  was  the  custom-house  derk  of  the  plaintiffi,  and 
John  Deacon,   one  of  the  partners  in  the  house  of 
Baring,  brothers,  and  Co.,  and  one  of  the  plaintiffs  in 
the  cause.     By  the  usage  in  the  West  India  Docks,  the 
sugars,  or  other  produce  imported,  remain  in  the  names 
of  the  importer,  or  person  making  the  entry,  until  such 
time  as  some  purchaser  thereof  chuses  to  have  the 
goods  rdioused  and  entered  in  his  name.    In  the  mean 
time,  and  until  such  rehousing  takes  place,  the  order 

for 
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1818.        for  delivery  must  be  signed  by  the  importer  or  hi» 
'  Agent,  whatever  number  of  sales  may  have  been  made 

against  ^f  them ;  and  such  order  is  made  out  for  delivery  to 
the  first  purchaser,  unless  the  importer  should  have 
received  a  written  direction  from  the  first  purchaser 
to  make  it  out  to  some  other  person ;  and  that  person^ 
if  he  sells,  indorses  over  such  order  to  his  vendee^  un<^ 
les^  as  in  the  former  cases,  such  vendee  should  in  like 
manner,  by  order  in  writing,  direct  the  indorsement  to- 
be  made  out  to  some  other  person.  On  the  22d  Au^ 
gusif  1815,  the  following  letter,  bearing  date  the 
27th  July^  was  sent  by  the  plaintiffi  to  the  defendants, 
being  five  days  before  the  prompt,  upon  the  sugars, 
expired ;  "  We  request  you  will  settle  with  Mr.  Ed- 
ward Kensington^  for  the  amount  of  N,  L.  M.  50  hogs- 
heads sugar,  per  Actix?ej  sold  you  by  Coles  and  Co.,  on 
the  27th  June  last."  The  defendants  returned  the  fol- 
lowing answer,  dated  August  23d :  ^<  We  are  surprized 
at  the  directions  contained  in  your  letter,  dated  27tli 
July  last,  but  only  delivered  to  us  yesterday,  respecting 
50  hogsheads  sugar  sold  by  Coles  and  Co.,  on  the  27th 
June.  We  consider  Coles  and  Co.  as  the  proprietors 
of  these  sugars,  and  therefore  the  same  will  be  settled 
for  in  account  with  them  or  their  assignees."  On  the 
14th  July,  1815,  when  Coles  and  Co.  became  bankrupts,^ 
the  defendants  were  the  holders  of  their  acceptances- 
for  270OZ. 

This  ease  was  argued  in  Easter  term  by  Puller  for 
the  plaintiffi,  and  in  the  present  term  by  Scarlett  for 
the  defendants.  The  principal  arguments  for  the 
plaintifis  were,  that  the  defendants  must  have  known 
that  Coles  and  Co.  were  not  selling  in  their  own  names, 
inasmuch  as  the  truth  of  the  transaction  was  registered 

in 
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in  their  brokar's  book,  which  the  defendants  might         1818. 
have  inspected)   if  they  had  chosen  to  do  so:    and  ' 

that  the  note  delivered  by  them  woaU  not  have  bound  ^mntt 
the  defendants  unless  it  had  been  delivered  in  their 
character  of  brokers :  that  they  possessed  none  of  the 
indicia  of  property  in  the  goods,  all  of  which  appeared 
to  belong  to  the  plaintiffi :  and  that  it  was  impossible 
diat  the  plaintiffs  could  know  that  the  goods  had 
not  been  sold  by  Coles  and  Co.  in  the  ordinary 
way  as  brokers,  for  the  note  delivered  to  them  was 
precisely  in  the  usual  form*  And  if  they  were  not  to 
micceed  in  the  present  action,  no  merchant  could  ever 
again  trust  a  broker  with  safety.  The  cases  of  Qeorge 
▼•  Clagett{a\  Babane  v.  Williams  (b),  EsctUt  y.  Mi^ 
9Krd{c\  Scrimshire  v.  Alderimi{d\  Morris  v.  Cleasby{e), 
and  Moore  v.  ClemerUson  (f\  were  cited,  and  it  was 
contended  that  the  rule  on  which  the  right  of  set-off 
in  those  cases  depended  was  this,  that  where  the  prin- 
cipal: has  by  his  conduct  allowed  the  fector  to  hold 
himsdf  out  to  the  world  a|  the  owner  of  the  gopdi, 
be  must  take  the  consequences.  Here,  however,  the 
plaintiffi  had  done  no  such  thing;  and,  besides,  all 
those  cases  were  cases  of  factors,  between  whom  and 
brokers  there  is  a  very  material  difference. 

For  the  defendant,  it  was  urged,  that  this  case  was 
not  to  be  distinguished  from  George  v.  ClngeU^  which 
was  still  a  valid  decision :  that  as  to  the  circum« 
sfanoes  relied  on,  to  shew  that  the  defendants  knew 
that  Coles  and  Co.  were  selling  as  brokers  they  weri^ 
not  conclusive^     It  appeared  as  a  Diet,  that  they  acted 

(a)  7  Term  Bejh  359.  (6)  7  Term  E^,  3€(k  n,  a. 

(c)  Co.  BanJk.  Laws,  836.  (d)  SStr.  1188. 

(e)  4  Mmde  i  Sdw.  566.  (J)  8  Cami*.  2au 

both 
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1818.  both  as  brokers  and  merchants,  and  therefore  a  party 
with  whom  they  dealt,  might  naturally  enougli  in  a 

offUMU  case  where  they  did  not  mention  the  name  of  their 
principal,  conclude  that  they  were  the  principals  them- 
selves in  the  transaction. .  And  the  order  for  delivery  of 
the  goods  being  given  by  the  plaintiffs,  made  no  differ- 
ence^ for  the  only  thing  that  it  proved  was,  that  tliey 
were  the  original  importers.  Tlie  only  distinction 
between  a  factor  and  broker  is,  that  the  one  has  posses- 
sion of  the  bulk  of  the  goods,  and  the  other  only  of  the 
sample;  .  both  are  in  the  material  point  the  same,  viz. 
the  representatives  of  the  real  owner.  And  the  rule 
of  Uw  laid  down  in  •  Hem  v.  Nichols  (a)  being  that 
where  one  of  two  innocent  persons  must  suffer  by  the 
fault  of  a  third,  the  loss  is  to  fall  on  him  who  has  re- 
posed the  confidence,  it  will  follow  that  in  this  case 
the  loss  must  fall  on  the  plaintiffs,  whose  agents  Coles 
and  Co.  were  in  this  transaction,  and  who  had  reposed 
an  unusual  confidence  in  them,  by  permitting  them  not 
merely  to  sell  for  them,  but  also  to  receive  the  price  of 
the  goods  when  sold. 

Abbott  C.  J.     If  the  defendants  were  to  succeed  in 
this  case  the  effect  would  be  that  the  goods  of  one  man 

would  be  applied  in  discharge  of  the  debt  of  another. 
I  am  not  disposed  to  come  to  such  a  conclusion  unless 
compelled  to  do  so  by  authorities  which  I  do  not  find 
in  this  case.  It  is  said  that  where  a  loss  is  to  fall  on 
one  of  two  innocent  parties  by  the  deceit  of  a  third,  that 
it  should  fall  on  him  who  employs  and  puts  a  trust  and 
confidence  in  the  deceiver.  But  this  rule  is  by  no 
means  universal.     Suppose  a  factor,  who  is  entrusted 

(a)  Salk,  289. 

with 


CORRII^ 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  J  43 

with  the  possession  of  goods,  pledges  the  goods,  the  real  1818. 
onrner  may  recover  them  in  trover  against  tlj^.  person  — 
with  whom  they  are  pledged.  And  so,  also,  if  a  master  agaimi 
tracts  his  servant  with  plate  or  other  valuables,  and  the 
servant  sells  them,  still,  unless  they  are  sold  in  market 
overt,  the  master  may  recoVer  them  from  the  innocent 
purchaser.  These  exceptions  shew  that  the  principle 
is  by  no  means  universal.  But  in  this  case  has  there 
been  any  n^ligence  on  the  side  of  the  plaintifis?  or 
rattier  has  there  not  been  great  negligence  on  the  side  of 
the  defendants  ?  Coles  and  Co.,  it  appears,  acted  in  the 
double  capacity  of  merchants  and  brokers;  and  that 
fiict  was  well  known  to  the  defendants.  Now  the  dis- 
tinction between  a  broker  .and  factor  is  not  merely  no- 
minal, for  they  di£Ssr  in  many  important  particulars. 
A  factor  is  a  person  to  whom  goods  are  consigned  for 
sale  by  a  merchant,  residing  abroad,  or  at  a  distance  from 
the  place  of  sale,  and  he  usually  sells  in  his  own  name, 
without  disclosing  that  of  his  principal;  the  latter, 
therefore,  with  full  knowledge  of  these  circumstances, 
trusts  him  with  the  actual  possession  of  the  goods,  and 
gives  him  authority  to  sell  in  his  own  name.  But  the 
broker  is  in  a  different  situation;  he  is  not  trusted  with 
the  possession  of  the  goods,  and  he  ought  not  to  sell  in 
his  own  name.  T*be  principal,  therefore,  who  trusts  a 
broker,  has  a  right  to  expect  that  he  will  not  sell  in  his 
own  name.  In  all  the  cases  cited  the  &ctor  was  in  ac- 
tual possession  of  the  goods,  and  the  purchasers  could 
not  know  whether  they  belonged  to  him  or  not*  And 
at  all  events  they  knew  that  he  had  a  right  to  sell  the 
goods.  But  the  case  of  a  broker  is  quite  distinguish* 
able.  The  plaintiffi  in  this  case  have  only  reposed  the 
usmd  ccnfidence  which  every  merchant  mu»t  place  in 

his 
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1818.        ^^  broker,  and  if  the  defendants  should  succeed,  it 

would  ■  ndt  be  safe  for  any  merchant  ever  hereafter  to 

^i^H        employ  a  broker ;  for  the  latter  might,  by  delivering  to 
the  buyer  a  false  note,  defeat  the  rights  of  his  principcd 
altogether.     It  is  aif^ued,  indeed,  that  there  are  other 
fkcts  in  this  case  iVom  which  it  is  to  be  inferred  that  the 
plaintiffit  reposed  a  more  than  usual  confidence  in  Coles 
and  Co.,  and  for  this  purpose  that  part  of  the  case  was 
rdied  upon  which  states  tiiat  they  were  employed  by 
the  plaintiffs  as  their  brokers,  not  only  to  sell  for  them 
the  several  goods  imported  iilto  diis  country,  but  also 
to  receive^  when  due;  the  price  of  such  goods  from  the 
buyers.     But  inasmuch  as  this  fact  applies  only  to  the 
receipt  of  the  price  of  goods  sold  by  them  as  brokers,  it 
seems  to  me  that  that  fact  does  not  alter  the  case. 
But  in  what  situation  did  the  defendants  stand  in  respect 
to  Coles  and  Co.,  and  what  did  they  omit  to  do  ?  They 
knew  that  Coles  and  Co.  acted  both  as  brokers  and*  mer- 
chants, and  if  they  meant  to  deal  with  them  as  mer- 
chants, and  to  derive  a  benefit  from'  so  dealing  with 
them,   they  ought  to  have  enquired  whether  in  this 
transaction  they  acted  as  brokei^  or  not ;  but  they  make 
no  enquiry.     They  had  the  name  of  the  ship  in  which 
the  goods  l)ad  been  imported,   and  they  might  have 
made  enquiries  into  the  circumstances  of  the  caiSe,  if 
they  had  not  chosen  to  remain  in  ignorance.     Theri^ 
is,  therefore,  a  clear  omission  on  their  patrt,  and  they  do 
not  stand  in  a  situation  so  completely  fr^  fh)m  blame  as 
the  plaintifis  do.     There  is  another  circumstance,  which 
shews  that  if  they  did  not  know  that   Coles  and  Co. 
were  acting  as  brokers  in  this  case  it  wa»  because 
they  cfacpse  not-  to  know  it     It  appears  that*  they  re- 
ceived'a  salenote^  and  wer^  not  reqBir<>d  td  sigf(>  d 

bought 
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bought  note.     Now  without  entering  into  the  question         1818. 

whether  or  not,  under  such  circumstances,  the  bargain        

could  be  enforced,  it  is  quite  suflScient  to  say,  that  the         agaitisi 
ordinary  course  of  dealing  was  not  pursued,  and  that 
enough  appears  to  shew  that  the  defendants  negligently 
abstained  firom  making  those  enquiries  which  they  ought 
to  have  made.  I  think,  therefore,  that  they  ought  not 
to  be  allowed  the  set-off  which  is  claimed;   and  my 
opinion  is  founded  on  the  difference  between  the  cha- 
racters of  &ctor  and  broker,  and  on  the  plain  distincr 
tion  between  the  cases  cited  and  this.    For  even  admit* 
ting  it  to  be  true  that  where  two  persons,  equally  in- 
noooit,  are  prejudiced  by  the  deceit  of  a  third,  the  per- 
son who  has  put  the  trust  and  confidence  in  the  de- 
ceiver should  be  the  loser,  I  think  the  defendants  are 
the  pmons  who  have  in  this  case  placed  a  more  than 
usual  confidaQce  in  Coles  and  Co.,  and  that  they  must 
bear  the  loss  occasioned  by  the  act  of  the  latter. 

Batlsy  J.  .  I  am  entirely  of  the  same  opinion. 
This  is  an  action  brought  by  a  merchant,  to  recover  the 
price  of  hie  own  goods,  and  he  ought  therefore  to  suc- 
ceed, unless  payment,  or  something  equivalent  to  it, 
appears  to  have  taken  place.  The  demand,  however, 
is  resisted  on  the  ground  that  the  defendants,  who 
were  buyers  of  the  goods,  did  not  purchase  them  of 
the  plaintifi,  but  of  Coles  and  Co.,  and  that  they  have  a 
counter-demand  against  them,  which  they  are  entitled 
to  setKiff  against  the  price  of  the  goods.  A  proprietor, 
generally  speaking,  is  entitled  to  receive  the  price  of 
his  ow]{  goods,  unless,  by  improper  conduct  on  his 
part^  he  bias  enabled  some  other  person  to  appear  as 
proprietor  of  the  goods,  and,  by  that  means,  to  impose 
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1818.  on  a  third  person  wiUiout  any  fault  on  the  pact  uf  that 
""""""  penoD.  That  is  the  true  meaaiDiz  of  the  rule  laid  down 
against  in  Him  V.  Ntchols.  (a)  There  arise  then  three  questions ; 
first,  did  the  plaintifis  enable  CkAes  and  Co.  to  appear 
as  proprietors  of  the  goods,  and  to  practise  a  fraud  upon 
the  defendants  ?  secondly,  did  Coles  and  Co.  actually 
practice  a  fraud  ?  and  thirdly,  did  the  defendants  use 
dne  care  and  diligence  to  avoid  such  fraud?  All 
these  questions  must,  under  the  circumstances  of  this 
case,  be  answered  against  the  defendants.  It  appears 
that  Cdes  and  Co.  were  both  brokers  and  merchants, 
and  that  they  on  the  27th  June^  1815,  were  empowered 
to  sell  the  goods  in  question.  They  delivered  to  the 
plaintifis  a  sold  note  exactly  in  the  proper  form,  sup- 
posing them  to  have  sold  in  their  character  of  brokers; 
and  they  delivered  to  the  defendants  a  bought  noCe^ 
(exactly  suited  to  the  case  of  their  having  sold  as  brokers, 
without  having  disclosed  the  name  of  the  sdler*  If  it 
were  even  doubtful  whether  CoUs  and  Co.  sold  as  mer- 
chants or  not,  there  was  at  least  enough  to  have  induced 
the  defendants  to  make  inquiry.  For,  supposing  them  to 
sell  in  their  character  of  brokers,  it  was  not  necessary 
for  them  to  take  a  counter-note  from  the  defendants ; 
but,  if  they  had  sold  as  merchants,  that  would  be  neces- 
sary. When,  therefore,  they  delivered  only  a  sale  note, 
and  required  none  in  return,  that  ought  to  have  raised  a 
stron^T  presumption  in  the  minds  of  the  defendants,  that 
the  sale  was  in  their  character  of  brokers.  And  there 
is  nothing  inconsistent  in  that  view  of  the  case:  for 
Coles  and  Co.  do  not  say  that  they  sell  the  goods  as  their 
own,  and  the  defendants  ask  no  questions  on  that  sub- 

(o)  Salk.  289. 
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ject.  Then,  on  the  3d  of  July^  comes  the  deliTery 
order  signed  bj  the  plainti£& :  at  that  time,  therefore, 
the  defendants  must  have  known  that  the  plaintiflb 
were  parties  concerned,  and  might  have  satisfied  any 
doubts  which  they  entertained  upon  the  subject*  It 
19  besides  to  be  observed  that  the  plaintiflb  did  not 
trust  the  brokers  with  either  the  muniments  of  their 
Utle,  or  the  possession  of  the  goods,  as  was  done  both 
in  the  case  of  Rabonc  v.  Williams,  and  that  of  George 
▼•  Clagett,  There  is  another  circumstance  by  which 
the  defendants  might  easily  have  ascertained  whether 
Coles  and  Co.  acted  as  brokers  or  not.  According  to  the 
usual  course  of  dealing,  a  broker  is  bound  to  put  down 
in  his  book  an  account  of  the  sales  made  by  him  in 
that  capacity,  and  in  fact  that  was  done  in  this  case ; 
to  that  if  the  defendants  had  asked  to  see  the  book, 
they  would  instantly  have  discovered  whether  Cdes  and 
Co.  acted  as  brokers  or  not.  I  think,  therefore,  that  it 
appears  from  these  circumstances,  the  plaintiffs  did  not 
by  their  conduct  enable  Coles  and  Co.  to  hold  themselves 
out  as  the  proprietors  of  these  goods,  and  so  to  impose 
on  the  defendants;  that  the  defendants  were  not  im- 
posed upon,  and  even  supposing  that  they  were,  that 
they  must  have  been  guilty  of  gross  negligence.  Besides, 
when  Coles  and  Co.  stood  at  least  in  an  equivobal  situa^ 
tion,  the  defendants  ought,  in  common  honesty,  if  they 
bought  the  goods  with  a  view  to  cover  their  own  debt, 
to  have  asked  in  what  character  they  sold  the  goods  in 
question.  I  therefore  cannot  think  that  the  defendants 
believed,  when  they  bought  the  goods,  that  Coles  and  Co. 
soMtbtm  on  dieir  own  account;  and  if  so,  they  can 
have  no  defence  to  the  present  action.  The  course  of 
dealing,  it  appears,  was  for  the  brokers  to  receive  for 
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1818.         the  plaintiffs  the  price  when  due;  if  therefore  the  de- 
•  fendants  had  remained  ignorant  of  the  state  of  things, 

Baring  "  ^ 

against  till  after  that  period  had  arrived)  the  case  might  have 
been  different;  but,  before  that  time  arrived,  it  ap- 
pears that  they  were  distinctly  informed,  that  the 
plaintifis  were  the  proprietors  of  the  goods.  There 
must  therefore  be  judgment  for  the  plaintiffs. 

HoLROYD  J.     I  am  of  opinion,  that  the  defendants 
have  not  any  right  of  «et-off  in  this  case.  >  A  factor, 
who  has  the  possession  of  goods,  difiers  materially  from 
a  broker.     The  former  is  a  person  to  whom  goods  are 
sent  or  consigned,  and  he  has  not  only  the  possession, 
but  in  consequence  of  its  being  usual  to  advance  money 
upon  them,  has  also  a  special  property  in  them,  and  a 
general  lien  upon  them.  '  \Vhen,  therefore,  he  sells  in 
his  own  name,  it  is  within  the  scope  of  his  authority: 
and  it  may  be  right  therefore,  that  the  principal  should 
be  bound  by  the  consequences  of  such  sale;  amongst 
which,   the  right   of  setting-off  a  debt  due  from  the 
factor  is  one.     But  the  case  of  a  broker  is  different ; 
he  has  not  the  possession  of  the  goods,  and  so  the 
vendee  cannot  be  deceived  by  that  circumstance;  and 
besides,  the  employing  of  a  person  to  sell  goods  as  a 
broker  does  not  authorize  him  to  sell  in  his  own  name. 
If  therefore  he  sells  in  his  own  name,  he  acts  beyond 
the  scope  of  his   authority,  and  his   principal  is  not 
bound.      But   it   is   said,    that   by    these  means,    the 
broker  would  be  enabled  by  his  principal  to  deceive 
innocent  persons.      The  answer  however  is  obvious, 
that  that  cannot  be  so,   unless  the  principal  delivers 
over  to  him  the  possession  and  indicia  of   property. 
The  rule  stated  in  the  case  in  Salkeld  must  be  taken 

with 
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with  some  qualifications;  as  for  instance,  if  a  factor,  1818. 
even  with  goods  in  his  possession,  acts  beyond  the  — — 
scope  of  his  authority,  and  pledges  them,  the  principal  againsi 
is  not  bound :  or  if  a  broker,  having  goods  delivered 
to  him,  is  desired  not  to  sell  them,  and  sells  them,  but 
not  in  market  overt,  the  principal  may  recover  them 
back.  The  truth  is,  that  in  all  cases,  excepting  where 
goods  are  sold  in  market  overt,  the  rule  of  caveat 
emptor  applies.  I  think  therefore,  that  this  case 
differs  materially  from  the  cases  cited,  which  are  those 
of  principal  and  factor,  and  that  therefore  this  claim 
of  set-off  cannot  be  albwed. 

Judgment  for  Plaintiff?.. 


The  King  asoinst  The  Inhabitants  of  Idle.      sahirday, 

TTPON  an  appeal  against  an  order  of  two  jusiicesy^  The  35  G.  3 

by  which  Mary  Wade  and  her  bastard  child  were   repeal  33  g.  3. 
removed  from  the  township  oi  Idle  to  the  township  of  tiierdbre^wbWe 
Rawdeuy  in  the  west  riding  of  the  county  of  Yark^  the   *°j^^htir 
Sessions  confirmed  the  order  as  to  the  mother,  but  dis-  was  delivered 

.    .  «  of  a  bastard 

charged  it  as  to  the  child,  subject  to  the  opinion  of  child  in  the 
this  Court  on  the  following  case : —  j^^uri2g  her 

The  pauper  Mary  Wade's  settlement,  was  admitted  ^^^*^^^ 
to  be  in  the  township  of  Raiodefij  derivatively  under  under  a  certifi- 

*  ''  cate  acknow- 

her  &ther  John  Wade.      For  several  years  prior  to  the   lodging  him  to 

,^  ,  be  a  member  of 

4  th  October  1817f  the  said  Jo^n  ^^{^  was  an  efficient  a  Friendly  So- 

•  _  ^ 

member  of  a  friendly  society,  legally  established  in  pur-.  SSaTundef 

33  G  3.  c.  54. 

Hald  that  mcb  certificate  extended  not  only  to  him,  but  to  all  the  members  of  his  fa-  ' 
mily  also  •,  that  the  daughter,  therefore,  was  at  the  time  of  her  delivery  residing  in  the 
township  mider  the  authority  of  33  G»  3.  c.  54.,  and  that  by  seek  25.  of  that  act  the  set- 
tlement of  the  diild  followed  that  of  the  mother. 
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181 9*         suance  of  the  act  passed  in  the  33d  year  of  his  present 
-'  Majesty's  reign,  entitled  **An  act  for  the  encourage- 

against         ment  and  relief  of  friendly  societies."     And  on  the  4>th 
'"*^^'*^     (kiober   1817,  a  certificate  as  to  that  fact  was  duly 
Idle.  made  and  given  by  the  president  and  stewards  of  the 

society;    and  the  same  was  afterwards  duly  verified 
before^  and  certified  by,  a  magistrate,  according  to  the 
provisions  of   the  several  statutes   made  concerning 
friendly  societiear    [The  case  then  proceeded  to  set  out 
the  certificate,  which  was  in  all  respects  regular.]    This 
certificate,  and  the  verification  thereof  were^  on  the 
7th  October  181 7*   delivered  to  the  churchwardens  and 
overseers  of  the  poor  of  the  township  of  Idle.  —  The 
bastard  child  was  born  in  that  township  on  the  19th 
Naoember  1817>  whilst  John  Wade  and  his  family  (of 
which  the  said  Mary  Wade  was  then  a  member)  were 
residing  there  under  the  authority,   or  supposed  au- 
thority,  of  the   certificate   and   the  acts   rehiting  to 
friendly  societies. 

Topping  and  Starkie,  in  support  of  the  order  of 
sessions.  The  :15  G.  3.  c.  101.  repealed  the  33  G.  3. 
c.  54.  the  friendly  society  act  For  the  former  act 
.  made  all  persons  irremoveable  till  actually  chargeable, 
and  the  only  object  of  the  33  G.  3.  was  to  exempt  mem- 
bers of  friendly  societies  from  being  removeable  till 
actually  chargeable.  The  latter  act,  therefore,  was  vir- 
tually repealed  by  becoming  unnecessary.  But,  at  any 
rate,  this  woman  was  not  living  under  the  authority  of 
the  33  G.  3.  when  the  child  was  born ;  for  even  sup- 
posing that  act  unrepealed,  still  its  protection  only 
continues  till  the  person  becomes  actually  chargeable : 
and  here,  being  pregnant  of  a  bastard  child,  she  was 

by 
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by  35  G.  3.  c.  101.  s.  S.  actnaliy  chargeable.  Then,  if 
to,  she  was  rcmoveable.  If  the  parish  officers  might 
haye  removed  her,  she  was  not  living  under  the 
aothority  of  the  act ;  and  then  the  child  will  be  settled 
where  born,  which  wbs  in  the  township  of  Idle. 
The  case  of  jRes  v.  Great  Yarmouth  (a),  is  an  autho- 
rity to  shew  that  an  unmarried  woman  with  child^ 
though  residing  under  a  certificate^  under  8  and  9 
W.  3.  may  be  removed;  and  tlie  same  reasoning  will 
apply  to  certificates  under  the  friendly  society  act» 
Besides,  in  this  case,  the  certificate  is  not  granted  to 
the  woman  herself,  but  to  her  father,  and  the  twenty- 
fifth  clause  only  applies  to  members  of  friendly  societies, 
axkd  not  inclunvely  to  their  families  also.  The  daugh- 
ter might  therefore  have  been  removed,  notwithstanding 
the  Cither's  continuing  to  reside,  being  a  member  of 
the  society  under  the  authority  of  the  act. 


18I& 

The  Knto. 

ttgttma 

HieliihAit- 
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Scarlett  and  E.  jUderson,  contra.  The  33  G.  S.  can- 
not have  been  repealed  by  35  6.  3.,  for  many  of  iti^ 
providons  are  still  in  force,  and  are  wholly  untouched 
by  the  hitter  act:  as,  for  instance,  the  clause  which 
atates  that  the  servants  and  apprentices  a(  such  certi- 
ficated persons  shall  not  gain  settlements  thereby^ 
Then,  if  not  repealed,  this  woman  was  residing  under 
die  authority  of  the  act.  It  is  found  by  the  case  that 
die  was  a  member  of  her  father^s  fiunily  at  the  time^ 
and  the  certificate  extends  not  merely  to  him,  but  to 
his  family.  This  has  been  decided  in  the  oase  of  cer^ 
tUkates  under  8  and  9  ^.  3.;  and  JRes  v.  Great 
Yamumiif  dted  on  the  other  side,  is  an  authority  oa 


(a)  8  Term  JUp.  68.. 
L4 


that 
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18 IS.  .that  point  And  the  words  of  8  and  9  W.  3.  are  pre- 
ThTKiKo  wisely  similar  to  those  of  33  G.  3.  The  seventeenth 
-«2*P?*?^        clause  says,  that  the  party  shall  not  be. removed  till  he 

v^qi  be  actually  chargeable,  or  be  found  to  ask  relief y(?r 
himself  and  family  s  and  that  then,  and  not  before,  it 
shall  be  lawful  to  remove  him,  together  with  his  family. 
In  truth,  the  rule  laid  down  is,  that  the  pater-fiimUias 
includes  his  family,  and  that  a  certificate  granted  to 
him  is  virtually  granted  to  his  family  also.  Then,  does 
35  G.  3.  c.  10  U  make  any  difierence?  That  act  was 
passed  to  prevent  unnecessary  removals.  But  inasmuch 
as  unmarried  women  with  child  were  sure  to  bring  bur- 
thens on  parishes,  unless  removed  before  delivery,  that 
act  made  them  actually  chargeable.  Where^  however, 
this  inconvenience  did  not  exist,  viz.  in  cases  where  the 
bastards,  when  born,  would  follow  th^  mother's  settle- 
ment, it  was  natural  to  expect  that  such  power  of 
removal  (being  unnecessary)  should  not  be  given.  And 
accordingly  there  is  a  proviso  introduced  at  the  end  of 
the  sixth  section  for  that  purpose,  which  states  that 
^  all  acts  touching  bastard  children  shall  remain  in  full 
force,  as  well  in  cases  where  by  this  act  the  place  of 
settlement  of  such  child  is  directed  to  be  the  same  as 
that  of  the  mothers  of  such  children,  as  where  the  place 
of  settlement  of  such  children  remains  the  same  as 
before  this  act.''  This  proviso,  therefore,  limits  tke 
operation  of  the  sixth  section  to  cases  where  the  removal 
is  necessary,  in  order  to  prevent  the  child  from  being 
settled  where  bomr  and  therefore  this  case  is  not 
within  the  clause.  This  is  strongly  supported  by  what 
fell  from  the  Court  in  Itex  v.  Great  Yarmouth.  But 
even  supposing  that  the  mother  in  strict  law  was 
removeable^  still  it  does  not  follow  that  the  officers  of 

Idle 


Ims. 
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Idle  were  bound  to  haye  removed  her;  and  if  they  did         1  SI 8. 
not,  she  may  still  be  considered  as  residing  under  the 
authority  of  33  G.  3.      And  the  other  township  has        agamu 

'  The  InhabH- 

lofit  no  advantage ;   for,  if  the  mother  had  been  re-        anti  of 
moved,  the  child  would  have  been  born  there^  and  so 
would  have  been  clearly  settled  with  them :  and  that  is 
all  that  is  sought  to  be  done  now, 

Abbott  C.  J.  This  case  has  be^i  most  fully  and 
satisfactorily  discussed,  and  the  opinion  I  had  originally 
formed  has  been  changed  in  the  course  of  the  argument. 
I  am  of  opinion  that  the  original  order  of  the  two 
magistrates  was  good,  and  that  the  sessions  were  mia- 
taken  in  their  judgment.  It  has  been  argued  that  the 
friendly  society  act  was  repealed  by  the  subsequent 
act  of  the  35  G.  3.  c.  101,  which  provides  that  no  person 
sliall  be  removeablc  from  any  parish  until  actually 
chargeable,  and  thus,  it  is  said,  rendered  wholly  un» 
necessary  the  former  protection  by  certificate  under  the 
friendly  society  act.  But  I  think  that  is  not  so :  for 
it  may  be  y&ry  convenient,  notwithstanding  the  effect  of 
the  35  G.  3.  to  keep  the  provisions  of  the  33  6.  3.  in 
force.  In  many  cases,  a  labourer  who  might  wish  to 
come  into  a  paiish  might  not  be  able  to  obtain  em- 
ployment tlierc^  for  fear  that,  by  so  doing,  he  might 
bring  burdens  upon  the  parish.  But  if  he  came  with  a 
certificate  from  a  friendly  society,  that  fear  would  be 
rtoioved.  It  would  therefore  be  depriving  the  members 
of  such  societies  of  a  material  benefit,  if  we  were  to 
hold  the  35  6.8.  to  be  a  virtual  repeal  of  the  pro-' 
visions  of  the  33  G.  3.  Then  the  question  aris^  who 
are  the  persons  protected  by  the  latter  act  ?  The  object 

of  the  act  being  to  facilitate  the  finding  of  employment, 

it 
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IS  18.         it  should   receive  a  liberal   construction.       I   think, 

ITbTKiKc       therefore,  that  the  certificate  panted  to  the  head  of  the 

agaiHU        family  protected  not  only  him,  but  also  all  the  members 

Hie  Inhabit-  .  ^  ' 

■nu  of         of  the  ftmily,  and  placed  them  in  the  same  situation 
Iau. 

in  which  he  stood.  If  so,  then  they  would  not  be 
removeable  till  they  became  actually  chargeable.  Ac- 
cording to  the  authority  of  the  case  of  Rex  v.  Greai 
Yarmcutky  this  woman,  under  the  circumstances  stated 
to  us,  Was  removeable;  but  although  that  was  so, 
still  it  may  be  very  questionable,  whether,  in  this 
particular  case,  the  parish  officers  were  bound  to  re- 
move the  mother?  Tlere  is  an  obvious  distinction 
between  the  effect  of  a  certificate  under  the  33  G.  3., 
and  that  of  one  under  8  and  9  W.  3.  For  the  former 
of  these  two  statutes  enacts,  <<  That  every  child  bom 
a  bastard  in  a  parish  during  the  mother's  residence 
therein  under  the  authority  of  that  act,  shall  have 
the  same  settlement  as  the  mother.''  The  atten- 
tion, therefore,  of  the  parish  officers  would  naturally 
not  be  called  to  the  situation  of  a  woman  residing 
under  a  certificate  granted  under  33  G.  3.,  and  I 
think,  therefore,  that  they  were  justified  in  not  removing 
in  this  case.  No  inconvenience  can  arise  to  the  other 
parish  from  this ;  for  if  the  mother  had  been  actually 
removed,  the  child  would  have  been  born  in  their  parish, 
and  so  would  have  been  settled  there.  They,  therefore, 
are  placed  in  no  worse  situation  by  our  holding  that  the 
child  shall  follow  the  mother's  settlement,  though  she  was 
not  removed.  I  think,  therefore,  that  the  parish  officers 
were  not  bound  in  this  case  to  remove  the  mother,  and 
that  the  child  being  bom  in  Idle^  whilst  the  mother 
was  residing  there  under  the  authority  of  the  33  G.  3. 

c.  5-1., 
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c.  54.,  followed  her  settlement  in  Ramien^  and  that  the        1818* 
order  of  tewions  was  therefore  wron^.  _ 

"  The  KiMo 

Baylet  J.     I  ^dtertained  at  first  great  doubts  in        mi  of 
this  case,  which  the  discimion  it  has  undergone  has 
however  entirely  removed.    I  agree  with  my  Lord  C.  J. 
that  the  diild  in  this  case  was  settled  in  the  parish  to 
which  the  mother  bdonged^  and  on  the  ground  that 
her    residence    there  was  protected  by  the  3d  G.  3. 
c.  54.     Before  that  act  passed,  persons  likely  to  become 
chargeable  were  liable  to  be  removed.      That  actf 
however,    provides,    that  a   person    having  a  certi- 
ficate under  it  shall  not  be  removed  unless  actually 
chargeable.      The  first  question  is,  whether  that  is  re- 
pealed by  the    35  G.  3.  c.  101,  by  which  a   general 
provision  is  made^  that  no  person  shall  be  removed  until 
actually  chargeable.      But  unless  we  see  clearly  that  it 
was  the  intention  of  the  legislature  to  repeal  the  former 
act,  I  think  we  ought  not  to  come  to  that  conclusion : 
for  that  act  gave  to  persons  certificated  under  it  a 
spedal  protection,  sutigect  to  certain  disabilities;  and 
I   think  that  a  party  who  chooses  to  avail  himself  of 
that  special  protection,  ought  to  be  allowed  to  do  so; 
for  it  will  materially  facilitate  his  admission  into  a  parish 
on  account  of  the  disability  he  lies  under  of  commuiii* 
eating  settlements.     If  he  goes  with  that  certificate,  he 
will  be  readily  allowed  to   take  a  tenement,  for  he 
confers  no  settlement  on  his  hired  servants  or  appren- 
tices.     Although,  therefore^  the   35  G.  3.  c.  101.  did 
introduce  a  general  provision,  still,  as  it  does  not  con- 
tain any  thing  to  shew  that  it  was  intended  to  repeal 
the  33  6. 3.  c.  54,  I  think  that  act  was  not  repealed. 
By  the  1 7th  section  it  appears  that  no  member  of  a 

friendly 
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1818b        friendly  society  shall  be  removeable.      He,  therefore^ 

_    ^  obtains  a  residence  not  only  for  himself,  but  also  for 

The  KiHo  -^ 

agpitut        those  who  may  be  considered  as  parcel  of  himself,  his 

The  Inhabit-         ... 

•ots  of  wife^  and  &mily*  If  he  is  remoyed,  they  are  removed 
with  him ;  and  the  section  which  says  that  he  shall  not 
be  removed)  virtually  prohibits  also  the  removal  of  his 
fiunily.  The  25th  section  does  not  use  the  expression, 
'*  during  the  member's  residence,"  but  *^  during  the 
mother's  residence/'  under  the  authority  of  the  act.  I 
think,  therefore^  that  in  this  case  the  mother  was  re- 
siding under  the  authority  of  this  act  when  the  child 
was  bom.  The  parish  might  perhaps  have  removed 
the  mother  as  actually  chargeable,  under  the  35  6. 3^ 
*^.  101.  5. 6.,  but  they  were  not  bound  so  to  do ;  for  this 
section  only  meant  to  provide  for  the  case  of  those  un- 
married women,  whose  residence,  when  they  were 
pregnant,  was  not  protected  by  any  previous  act.  I 
think,  therefore,  that  in  this  case  the  settlement  of  the 
child  follows  that  of  the  mother. 

HoLROYD  J.  I  am  also  of  opinion  that  the  33  G.  3. 
c.  54.  is  not  repealed  by  the  65  G.  3.  c.  101.  It  cer- 
tainly is  not  exptessly  repealed,  for  there  is  no  reference 
in  the  latter  act  to  the  33  G.  3.  By  that  act  it  ap- 
peiars  that  members  of  a  friendly  society  are  protected 
unless  they  become  actually  chargeable,  or  are  found  to 
ask  relief  for  themselves  and  family ;  and  in  case  any 
daughter  shall  become  pregnant  of  a  bastard,  the  25th 
section  enacts,  that  the  child  in  that  case  should  follow 
the  settlement  of  the  mother.  Under  this  act,  a 
daughter  in  this  situation  would  not  make  the  family 
removeable  as  actually  chargeable,  because^  not  being 
settled  there  herself,  the  birth  of  her  child  would  bring 
no  charge  on  the  parish.      Then  came  the  35  G*  3. 

13  the 
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the  object  of  which  has  been  correctly  stated  to  be,  to         1818. 
prerent  poor  persons  from  bemg  unnecessarily  removed ; 
and  the  sixth  section  enacts,  that  an  unmarried  woman 


Hie  Knro 


with  child  shall  be  deemed  and  taken  to  be  a  person  ants  of 
actually  chargeable ;  but  that  clause  goes  on  to  state 
that  such  a  person  shall  be  deemed  chargeable,  not  ge- 
nerally, but  **  within  the  true  intent  and  meaning  of 
that  act.''  Then  that  clause  applies  to  persons  whose 
residence  was  not  previously  protected,  but  not  to  oases 
where  under  the  friendly  society  act,  the  certificate 
would  protect  the  parish,  where  the  child  was  bom,  from 
the  burden  of  its  maintenance :  and  no  mischief  will 
follow  from  this  construction  of  the  act  I  am  there- 
fore of  opinion,  that  the  33  G.  3.  is  not  repealed  by 
the  35  G.  3.,  and  that  the  settlement  of  the  child  in 
this  case  follows  that  of  the  mother. 

Order  of  Sessions  quashed,  and 
order  of  Magistrates  confirmed* 


The  King  agatnst  The  Inhabitants  of  the  Parish  Saturday, 

Nov.  14th. 

of  Walsall. 

J^ULLEB^  in  last  Easter  term,  had  obtained  a  rule  The  two  d»- 

-^  ,  ,  J  /•  •    ^         .      r   tricU  of  which 

to  shew  cause  why  an  order  of  appointment  of  apuiflhooiuiit- 
four  persons  to  be  overseers  of  the  parish  of  Walsall^  in  the  43  jsk*. 

down  toth« 
15  mnd  14  Car.  2^  maintained  their  poor  jointly,  and  at  the  time  of  the  patsing  of  the  lat- 
ter act  agreed  to  separate  in  the  maintenance  of  their  poor,  and  that  leparate  orerwers 
ahoold  be  Jjppmnted,  upon  condition  that  the  rateable  property  in  the  pariah,  whether 
aituated  in  the  one  or  the  other  district,  should  be  lated  where  the  occupim  rended.  In 
consequence  of  that  agreement  they  had  erer  since  uniformly  maintahied  their  own  poor 
aepanrtaly,  and  had  had  separate  overMers,  constables,  &c. :  Held  that  this  clearly  shewed 
that  the  parish,  at  the  time  of  the  agreement,  could  not  reap  the  full  benefit  of  the  statute 
of  JEKci  and  that,  tfasrafofe,  the  separation  of  the  twp  districts  was  validy  and  that  an  ap- 
pcMntment  of  orerseers  for  the  whole  parish  was  now  bad. 

Held  alio^  that  the  agreement  consistfd  of  two  distinct  parts,  and  that  the  inralidity  of 
the  latter  psrt,  as  to  rating  property  not  situate  within  the  ^strict  rated,  did  not  affect 
the  question  on  the  former  part. 

the 
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1818.  the  county  of  S/a^r£^»  should  not  be  quashed  for  in- 

.  sufficiency.     It  appeared  from  the  affidavits  iu  support 

ogikinM  of  the  rale,  that  the  parish  of  WdUall  consisted  of  two 

^^  of  districts,  one  called  the  township  of  the  BaraugAf  and 

Waimll.  ^|jg  ^^jjg^  ^jjg  township  of  the  Foieign^  both  of  which, 

at  far  back  as  the  IS  and  14  Car.  2.  c.  12.,  had  sepa- 
rately maintained  their  own  poor;  that  they  had  had 
separate  rates,  accounts,  and  workhouses,  and  s^Mtrate 
appointments  of  overseers,  constable^  and  headbo- 
rough ;  that  there  had  been  parish  indentures,  executed 
by  the  officers  of  ikk^  Jbreigtiy  so  far  back  as  1689;  cei^ 
tificates  of  settlements,  given  by  the  boi^ougk  to  the 
Jbreigny  as  far  back  as  1700;  and  orders  of  removal 
from  the  botough  to  the  foreign^  and  vice  versS,  and 
appeals  thereon,  as  fiir  back  as  17^14,  and  as  late  as 
1815.  The  affidavits  on  the  other  side  stated,  that 
prior  to  the  statute  of  the  13  and  14  Car.  2.  c.  12.,  the 
parish  of  WalsaU  received  the  benefit  of  the  43  Eliz. 
c.  2.,  and  that  the  poor  of  the  borough  and  foreign  were 
maintained  by  a  general  rate  over  the  whole  parish ; 
that  on  the  passing  of  13  and  14  Car.  2.  c.  12.,  it 
was  agreed,  that  the  borough  and  foreign  should  sepa- 
rate in  the  maintenance  of  their  poor,  and  that  separate 
overseers  should  be  appointed,  upon  condition  that  the 
rateable  property  in  the  parish,  whether  situate  in  the 
borough  or  the  foreign^  should  be  rated  to  the  relief 
of  the  poor  oS  that  district,, in  which  the  occupier  re- 
sided. They  also  stated,  that  both  townships  had  been 
incorporated  by  the  name  of  the  Borough  and  Foreign 
of  WaUallj  and  that  the  jurisdiction  of  the  magistrates 
extended  over  the  whole  parish ;  that  there  was  but  one 
parish  church  for  both,  which  was  repaired  by  a  joint 
rate;  that  a  rate  of  \s.  in  the  pounds  averages  in  the 

14  borough 
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borough  \25Lf  and  in  the  foreigii  AOiMry  and  that  in 
tfae  last  year,  there  were  thirty-two  of  the  former,  and 
eleren  of  the  latter ;  and  that  the  parish  now  could  have 
the  benefit  of  the  43  jS/fz.,  by  the  joint  maintenance  of 
their  poor ;  that  by  so  doing,  a  considerable  expence 
would  be  saved,  and  the  poor  would  be  more  comfort- 
ably provided  for.  It  appeared,  that  on  a  previous 
appeal  against  the  poor's  rate  for  the  borough^  argued 
in  the  Court  of  Kin^^  Bench^  in  18  IS,  the  latter  part 
of  the  agi*eement,  stated  in  the  affidavits,  was  held  to 
be  invalid ;  and  it  was  iu  consequence  of  this  tliat  the 
joint  appointment  of  overseers  for  the  whole  parish  now 
in  question,  was  made. 


1818. 

The  Kixo 
ag/oinst 
Tbo  Inhabit- 
ants of 

Waualu 


Jervis  and  W*  E*  Taunton  shewed  cause.  The  statement 
in  the  affidavits  in  support  of  this  rule,  which  is  admitted 
to  be  correct,  viz.  that  separate  overseers,  rates,  &c« 
have  existed  since  the  13  and  14  Car.  2.,  both  in  tlie 
borough  and  the  JbreigUf  is  not  decisive  of  the  present 
question;  for  those  existed  in  the  case  of  Bex  v. 
Palmer  (a),  and  in  Ijatte  v.  Cobham  (6),  and  yet  the 
Court  sustained  an  appointment  of  overseers  for  the 
whole  parish,  and  refused  a  mandamus  to  appoint  se- 
parate overseers  for  the  different  districts.  It  is  not 
stated,  in  any  of  those  affidavits,  that  the  parish  can- 
not now  reap  the  benefit  of  the  statute  of  Eliz. ;  and 
the  affidavits  on  the  other  side  distinctly  state  that  the 
parish  can  do  so.  And  it  appears,  from  the  facts  ad- 
mitted on  both  sides,  that  the  parish,  during  the  interval 
between  the  43  Miz.  and  13  and  14  Car.  2.,  did  reap  the 
benefit  of  the  former  statute,  by  maintaining  their  poor 


(a)  8£aj#,416. 
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jointly.  iBayUy  J.,  There  is  tbe  fallacy  of  the  argu- 
ment; the  pari^,  during  that  interval,  did  reap  some, 
but  not  the  full  benefit  of  the  statute.]  Supposing  that 
tbe  agreement  stated  affords  evidence  of  the  incon- 
venience felt  by  the  joint  maintenance  of  the  poor  at 
that  time,  still  that  does  not  fall  within  the  definition 
given  by  BuUer  J.,  in  Bex  v.  Horton  (a),  for  he  there 
says,  that  what  is  meant  by  the  benefit  of  the  statute 
of  Eliz.  is,  <<  that  the  parish  may  maintain  their  own 
poor  as  a  parish ;  for  unless  they  can  do  it  as  such, 
they  cannot  have  the  baiefit  of  the  statute."  Now 
that  has  been  done  in  this  case  by  the  parish  oiWaU 
sail.  In  Bex.  v.  Newell  (6),  it  was  held,  that  where  two 
districts  contributed  in  certain  proportions,  each  to  the 
marotenance  of  the  poor  in  the  other,  and  had  im- 
memorialiy  made  separate  rates,  still  they  were  not  ' 
entitled  to  maintain  their  poor  separately.  The  prin- 
ciple of  that  case  applies  to  the  present ;  for  here,  by 
the  agreement,  the  property  in  each  district,  has  con- 
tributed to  the  relief  of  the  poor  in  the  other ;  and 
it  can  make  no  diflFerence,  whether  the  proportions 
were  fixed,  as  in  Bex  v.  Newelly  or  fluctuating,  as  in 
the  present  case.  And  the  authority  of  Bex  v.  Gor" 
don  (c),  is  strongly  against  the  present  application. 


Marjyat  and  Puller^  contra,   were  stopped  by  the 
Court. 

•Abbott  C.  J.  The  court  is  now  called  upon  to  unite 
two  townships  which  as  far  back  as  human  memory  can 
go  have  been  in  all  respects  separate  and  distinct ;  and 


(a)  1  Term  Rep-  374. 
(c)  I  Smn.  i  AUL  624. 


(b)  4  Term  Rep,  266. 


indeed 


Wm.hai.l. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  161 

indeed  the  documentary  evidence  stated  in   the  afiida«         1818. 
▼its  carries  the  separation  back  for  a  century  and  a  half.        — 
£very  circumstance  that  could  possibly  exist  to  shew        orainst 
that  these  were  distinct  townships  for  all  purposes  is         ^nts  of 
ibund  in  the  present  case.     The  fair  result  of  the  whole 
evidence,  is  this,  that  at  the  time  of  the  passing  of  the 
13  and  14  Car.  2.,  two  distinct  opinions  were  enter- 
tained by  the  inhabitants  of  this  parish.     The  first  of 
which  was,  that  they  could  not  reap  the  benefit  of  the 
43  Eliz. ;  and  the  second,  that  property  should  be  rated 
to  the  poor  in  the  township  where  the  occupier  resided. 
On  the  latter  point  their  opinion  has  now  changed ; 
and  they  think  that  the' property  now  ought  to  be  rated 
according  to  the  rules  of  law.     But  that  does  not  shew 
that  they  were  wrong  in  the  former  opinion  that  the 
parish  could  not  reap  the  benefit  of  43  Eliz.  for  the  two 
parts  of  the  agreementt  are  perfectly  distinct.     I  think 
therefore  that  this  case  furnishes  satisfactory  evidence 
that  this  parish  could  not  and  cannot  reap  the  benefit 
of  the  statute,  and  that  this  appointment  of  overseers 
for  the  whole  parish  is  bad. 

Batley  J.  I  am  of  the  same  opinion.  The  Court 
ou^t  not,  except  on  the  plainest  grounds,  to  disturb  a 
practice  which  has  prevailed  for  so  long  a  series  of  years. 
The  case  of  Bex  v.  Palmer  only  decided  that  where  a 
parish  has,  with  the  consent  ofall  its  districts,  re-unitcd 
itself;  that  re-union  is  valid  in  law.  But  this  is  an  at- 
tempt to  recede  from  the  agreement  to  separate  without* 
the  consent  of  both  parties.  The  meaning  of  the  words 
"  benefit  of  the  statute  of  43  Eliz:*  is  "  the  full  and 
ordinary  benefit  of  that  statute,"  and  if  a  parish  cannot 
receive  that  full  and  ordinary  benefit,  it  comes  within 
Vol.  IL  M  the 
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1818. 

The  King 
against 
The  Inhabit- 
ants of 

Waiaauu 


the  Stat  13  and  14  Car.  2.  Now  where,  in  point  of 
fact,  a  parish  has  long  been  separated,  and  has  had  se- 
parate overseers,  &c.  that  is  surely  very  strong  evidence 
to  shew  that  it  could  not  originally  derive  the  full  and 
ordinary  benefit  of  the  43  Eltz.  As  to  the  agreement, 
I  fully  concur  with  my  Lord  C.  J.  that  it  consists  of 
two  distinct  parts,  and  that  any  alteration  as  to  one  part 
will  not  affect  the  other.  I  think,  therefore,  that  tbi» 
rule  should  be  made  absolute. 

Rule  absolute,  (a). 


(a)  Hoin}^d  J.  wa*^  absent  in  the  Bail  Court. 


The  King  against  The  Inhabitants  of  S  ai  g»ton- 

ON-THE-HlLL. 

''1  ^WO  justices  by  their  order  removed  Joseph  Gill  and 
his  wife  from  the  parish  of  St,  Bridget^  Chester^  to 
the  township  of  Saighton  on  the  Hitlj  in  the  county  of 
Cheste)\  The  sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

The  pauper,  Joseph  Gitly  being  a  settled  inhabitant 
of  the  township  of  Saighton  on  the  Hill^  about  twenty 
years  ago  acquired  a  subsequent  settlement,  by  renting 
a  tenement  in  the  township  of  GUroerstone,  in  the  parisb 
of  S^.  Mary  on  the  Hilly  in  the  city  of  Chester^  in  which 
parish  there  are  several  townships,  each  separately 
maintaining  its  own  poor.     Of  tljese  townships  Glover^ 

third  towii  as 

to  tlie  place  of  his  last  legal  settlement. 

Qutere,  Wliether  in  such  a  case  a  remoTol  to  the  paridi  of  which  the  townthip  «f  J7« 
formed  a  part  would  not  be  good^ 

SlOHiT 


The  pauper, 
being  a  settled 
inhabitant  of 
jf,,  subsequent- 
ly^ acquired  a  * 
settlement  in 
the  township  of 
B,     The  Utter 
township  afler- 
wards  ceased  to 
etiut  as  a  place 
capable  of  main- 
taining its  own 
poor :    Hddt 
notwithstand- 
ing that  the 
previous  settle- 
ment in  A,  hav- 
ing been  extin- 
gmshed,  the 
pauper  could 
not  be  removed 
thither  from  a 
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tione  was  one^  and  was  situated  Ui  the  county  palatine^         1813. 

and  not  in  the  city.      At  the  time  the  pauper  obtained 

a  settlement  in  Glaoerstone  it  was  a  township,  having  '      agmmu 

1         .        •    •         .^  1*1  The  Inhibit » 

overseers  and  mamtauiing  its  own  poor,  which  conti-  ^nts  of 
nued  to  be  the  case  until  about  ten  years  ago,  when  all  ^'^J'SIt^*' 
the  houses  in  the  township  were  taken  down  for  the 
purpose  of  enlarging  Chester  ca&tle.  There  arc  now  no 
buildings  in  the  township  of  Gloversionej  except  part  of 
the  courts  of  the  county,  and  some  barracks  and  other 
buildings  belonging  to  the  Barmck  Board.  No  over^ 
seers  have  been  appointed  for  the  township  of  Glover^ 
stofie  for  the  last  ten  years,  and  there  is  no  place  within 
the  township  inhabited  by  persons  capable  of  being 
appointed  overseers. 

J,  WiUiamSj  in  support  of  the  order  of  sessions,  con- 
tended that  by  the  place  of  the  pauper's  last  legal 
settlement,  to  which  by  the  statute  of  15  and  14  C^* 
the  magistrates  have  jurisdiction  to  remove  him,  must 
be  meant  the  last  available  legal  settlement ;  for  that 
construction  should  be  adopted  which  most  easily 
enables  the  act  to  be  carried  into  execution:  and  the 
abject  was  to  fix  the  burthen  of  maintenance  on  those 
who  had  received  the  benefit  of  the  service  of  the 
pauper.  And  if  this  removal  be  not  good,  the  pauper 
in  this  cose  will  have  a  right  to  reside  wherever  he 
pleases,  without  being  removed.  It  camiot  be  said 
that  the  removal  ought  to  have  been  made  to  the  parish 
of  SL  Mary ;  because  the  parish  having  been  divided 
into  townships,  each  township  for  this  purpose  is  as  a 
i»eparate  parish.  The  parish,  therefore,  of  St.  Mary  is 
quite  as  distinct  from  the  township  of  GltwerUane  m  any 
other  pariah  in  the  kingdom. 

M  2  jr.  IX 


Ib4  CASES  IN  MICHAELMAS  TERM 

1"81 8.  Wi  D.  Evansy  contr^     The  right  of  removal  depends 

on   positive  law;    and  if  a   person  be  not  expressly 

agtnnst        broufi[ht  within  the  words  of  a  statute  he  cannot  be 

The  Inhabit-  .      n  ,  ui 

ants  of        removed :  for  at  common  law  every  one  is  irremoveable. 
YKtrHtu^'    Then,  is  he  within  the  words  here?     They  only  em- 
power magistrates  to  remove  to  the  last  legal  settlement : 
and  that  was  the  township  o( Glcrvcrsloney  as  is  admitted 
in  the  case.      Then,  if  so,   the  magistrates  have  no 
jurisdiction  to  remove  him  to  any  other  place.     Bat 
2dly,    it  may  well  be  contended  that  the  parish   of 
S/.  Mary  was  the  proper  place   to  which  the  pauper 
might  be  removed ;  for  the  statute  43  Eliz.  imposed  the 
burthen  upon  the  parish,  and  the  division  into  townships 
depends  on   13  and  14  Cflrr.  2.,  and  exists  only  under 
particular  circumstances.     And  it  may  be  said  that  if 
the  parish  are  not  liable,  it  is  for  them  to  shew  some  one 
of  the  townships  within  the  parish  which  is  liable,  in 
order  to  exonerate  themselves.     He  was  then  stopped 
by  the  Courts  who  said  that  it  was  unnecessary  further 
to  discuss  the  second  question,  as  they  thought  the  first 
point  was  clearly  in  his  favour. 

Abbott  C.  J.  The  authority  of  magistrates  to  remove 
paupers  exists  only,  and  is  derived  from  the  express^ 
provisions  of  an  act  of  parliament ;  and,  in  a  new  case, 
the  best  mode  for  the  Court  is  to  form  their  judgment  on 
the  very  words  of  the  act.  There  may  be  many  cases 
where  a  pauper,  having  no  settlement  in  the  place  where 
he  may  happen  to  be,  may  still  not  be  removeable  from 
it ;  either  because  he  has  no  settlement  at  all,  or  because 
the  parish  officers  are  not  enabled  to  discover  the  place 
of  his  settlement  The  words  of  the  act  are,  that  any 
two  justices  of  the  peace  may,  by  their  warrant)  nsmove 

13  and 
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and  convey  persons  likely  to  be  chargeable  to  the  pari:ih 
where  he  or  they  were  last  legally  settled.  It  is  there- 
fore enough  for  the  Court,  in  deciding  this  case^  to  say 
that  Saighton  is  not  the  parish  where  tlie  pauper  was  last 
legally  settled,  inasmuch  as  he  appears  to  have  subse- 
quently acquired  a  settlement  in  Glaoerstojiey  by  which 
the  former  settlement  was  extinguished.  The  justices, 
therefore^  in  this  case,  had  no  authority  to  remove  the 
pauper,  and  the  sessions  have  done  wrong  in  confirming 
their  order. 


1818. 

Tlie  KiKfl 

againtt 

The  Inhabit- 

anuot' 

Saichtun-ox- 

tus-Hjll. 


Batley  and  Holroyd,  Js.  concurred. 

Both  orders  quashed. 


Davis  and  Another  against  Joses  and  Another. 

nPROVER  for  five  jibs.  Plea,  not  guilty.  At  the 
trial  before  Lord  EUenbaroitgh  C.  J.  at  the  Mid- 
dlesex sittings  after  Trinity  term,  181 7^  the  jury  found 
a  verdict  for  the  plaintiffs  for  the  value  of  the  jibs, 
subject  to  the  opinion  of  the  Court  upon  the  follow- 
ing case: 

By  lease  of  the  Slst  May,  1755,  T.  W.  demised  for 
sixty-one  years  to  E.  P.,  certain  premises  therein  de- 
scribed, comprising  among  other  buildings,  a  ware- 
house, and  the  lessee  covenanted  to  repair  the  same 
with  all  erections  and  buildings  which  during  the  term 
should  be  erected  upon  the  premises,  and  to  deliver 
the  same  to  the  lessor  at  the  end  of  the  term.  The 
interest  of  the  lessee  was  afterwards  assigned  to  the 
plainti(&,  and  the  premises  having  during  the  term  been 
destroyed  by  fire^  the  plaintiffs  rebuilt  them,  and  on 

M  3  that 


Tuesdaif, 
Nov.  17th. 

Certain  parts 
of  a  midline 
had  been  put 
up  by  the  te- 
nant during  liia 
term,  and  were 
capable  of  being 
removed  with- 
out either  in- 
juring the  other 
parts  of  the 
machine  or  the 
building,  and 
had  been  uiu- 
ally  valued  be- 
tween the  out- 
going and  in- 
coming tenant : 
Held  that  theae 
were  the  goods 
anddiattds  of 
the  outgoing 
tenant,  for 
which  he  might 
maintain  trover. 


JOMES. 
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1818.         that  occasion  put  ap  the  five  jibs  in  question.     Certain 
-J  ^  rtips  and  steps  of  timber  were  fixed  into  the  buildings, 

ogtxinst         and  the  jibs  were  placed  in  these  caps  and  steps,  and 
are  the  uprights  that  turn  round  the  work  in  the  caps 
ahd  steps.     They  are  fastened  by  j*ins  above  and  below, 
and  may  be  taken  in  and  out  of  the  caps  or'  steps 
mthaut  injuring  either  them  or  the  hdlding;  but  tliey 
cannot  be  removed  without  being  a  little  injured  them- 
selves.    Jibs  of  this  description,  unless  scheduled  in 
the  leases  of  warehouses,  are  usually  vahied  betxbeen  out- 
going and  in-coming  tenaiUs.     The  plaintiffs  continued 
in  possession  of  the  warehouse  and  of  the  jibs,  until  the 
expiration  of  their  term  in  1816,  when  they  delivered 
up  possession  of  the  premises  to  their  landlord,  without 
prejudice  to  tlieir  right  to  remove  these  jibs  and  other 
tenants'  fixtures.    The  premises  were  afterwards,  Maj/ 
9th  1816,  demised  to  the  defendants;  and  the  question 
for  the  opinion  of  the  Court  was,  whether  or  not  the 
defendants  were  liable  in  trover  for  not  delivering  up 
these  five  jibs  to  the  plaintiffs  who  were  the  outgoing 
tenants.     The  case  was  argued  at  Seryeanls*  Inn,  before 
this  term,   by  Ckitty  for  the  plaintiff,  and  Camyn  for 
the  defendant.     For  the  plaintiff  it  was  insisted,  that 
these  jibs  having  been  fixed  up  for  the  purposes  of  trade, 
-might  be   removed   by  the  tenant,  Elwet  v.  JbTmc.  (a) 
And  that  in  Pcnton  v.  Robart  {b\   it  was  held  tliat  the 
tenant  might  remove  them  after  his  term  had  expired  : 
that  it   appeared    that  these    articles  might    be    re- 
moved without  injuring  the  freehold;  and  that  the  fact 
of  their  having  been  usually  valued  between  the  in- 
coming  and  out-going  tenant,  shews  that  they  were 

(a)  3  EaU,  28.  (6)  2  East,  88. 

generally 
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gentrallj  underBtood  to  be  the  property  of  the  latter.         181S* 

For  Uie  defendant  it  was  inskted,  that  these  things       

constituted  part  of  one  entire  machine,  of  which  the        againm 
other  parts  were  fixed  to  the  freehold,  and  that  they 
did  not  come  within  the  description  of  goods  and 
chattels*   Hom  y.  Baker  {a)^  Lee  v.  IUsdon{b\    and 
tberefcHre  that  trover  would  not  lie  for  them. 

Cur.  adv.  vuli. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
dourt*  This  case  was  argued  before  us  at  Ser^ 
jeanti  Inn:  but  upon  coofiideration  we  think  it  d^ 
pends  upon  a  conclusion  of  fact  to  be  drawn  from  the 
4uUters  stated  in  the  case,  and  not  upon  any  point  of 
law«  If  these  jibs  are  to  be  considered  as  personal 
chattels,  the  plaintifls  did  not  lose  their  property  in. 
tbem,  by  leaving  them  on  the  premises  in  the  manner 
mentioned  in  the  case.  And  supposing  the  property 
to  have  remained  in  the  plaintiffs,  so  that  they  might 
lawfully  demand  and  reclaim  them  from  theii:  land- 
lord, they  may  also  lawfully  demand  and  reclaim  them 
from  the  present  defendants,  who  claim  title  under  the 
landlord,  and  can  have  no  title  if  the  landlord  had  no 
title  to  confer.  On  the  other  hand,  if  the  jibs  are  to 
be  considered  as  annexed  to  and  parcel  of  the  freehold, 
then  admitting  that  the  plaintiffs  miglit  have  removed 
them  during  the  term,  as  being  erections  for  the  benefit 
of  trade,  yet  they  could  not  after  the  term,  maintain 
trover  for  them ;  because  the  action  of  trover  is  main- 
tainable in  respect  of  personal  chattels  only.  Upon 
the  matters  stated,  we  think  the  proper  conclusion 
of  fact  is,  that  these  things  were  (at  least  as  between 

(a)  9  Eatt,  215.  (6)  7  TaufU.  188.     2  Mart.  495. 

M  4  landlord 


I 
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]8I8«         landlord  and  tenant,  and  persons  claiming  under  either 
of  theni)  personal  chattels.     The  mode,  by  which  they 

ttifainit  might  be  removed  is  not  very  clearly  explained,  but  it 
is  expressly  found  that  they  might  be  removed  without 
injuring  the  caps  or  steps  in  which  they  are  placed,  or 
the  building :  and  it  is  further  found,  that  they  are  usu- 
ally valued  between  out-going  and  in-coming  tenants. 
Such  a  practice  could  not  rationally  have  prevailed,  if 
the  things  had  not  been  generally  understood  to  be  in 
their  nature  capable  of  removal,  and  not  fixtures  pro- 
perly so  called;  and  therefore  taking  the  practice  as 
an  explanation  of  their  nature  and  character,  we  think 
they  are  to  be  considered  as  personal  chattels,  and 
consequently  that  this  action  of  trover  may  be  main- 
tained,  and  that  the  postea  should  be  delivered  to  the 

plsdntifTs. 

Judgment  for  Plaintiffs* 


iw-mIuj,,  Doe,  on   tlie  Demise  of  Freeman,  against 

Bateman. 

y/.,  being  pos-     17  JECTMENT  for  two  messuages,  in  the  parish  of 

Kossed  of  atcrm     K  j  , 

of  years,  de-  St.  Liuke^  -Ckelsea.     The  demise  was  laid  on  the 

whole  interest  26th   December    18 17*      The  cause   was   tried  at  the 

to  a  right  of  sittings   after   Easter    Terniy    1818,  before   Abbott   J., 

re-entry  on  the  ^}jgjj  ^  vcrdlct  was  taken  for  the  plaintiff,  subject  to 

breach  of  a  r  ^         o 

condition  the  opinion  of  the  Court,  on  a  case  which  stated  in 

Held  that  A.  '^  rr.,       i   r      i 

might  enter  for  substance  as  follows  :  —  The  defendant  Bateman  being 

the  condiiion  j        r  r  •  t  •  • 

broken,  ai-        possessecl   ol    a   term    ot    years   m    the    premises  m 

question,  by  a  lease  dated  12th  May  1812,  demised 
the  premises  to  Freeman^  the  lessor  of  the  plaintiff, 
for  a  term  co-extensive  with  his  own  term,  reserving 
rent,  and  subject  to  certain  conditions,  one  of  which 

wa;;. 


though  he  had 
no  revi^rsiou. 


Batimav. 
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masj  tbni  Freeman  should  not  open  a  public-house  on         1818. 
the  premises  without  the  licence,  in  writing,  of  Bate-        — — 

Doe 

man.     The  lease  contained   the  usual  clause  for  re-        agamst 
entry  in  case  of  a  breach  of  any  of  the  covenants  or 
conditions.     Freeman  entered  into  the  premises,  and 
afterwards    opened    a    public-house    without    having 
obtained  the  licence  hi  writing  of  Baieman  /  and  the 
latter  having  entered  for  the  breach  of  thb  condition, 
this  ejectment  was  brought  by  Freeman  to  recover  the 
possession.     This  case  was  argued  by  Curwood  for  the 
plaintiff,  and  Taddy  Seijt*  for  the  defendant.      For  the 
plaintiff  it  was  contended,  that  the  defendant  having 
parted  with  his  wholtit  term,  had  no  reversion,   and 
therefore  no  right  of  entry  for  the  coqdition  broken ; 
that,  upon  assigning  his  whole  interest  to  the  plaintiff, 
the  privity  of  estate  was  destroyed,  and  that  a  right  of 
entry  could  not  be  reserved^to,  or  exist  in,  a  stranger. 
On  the  other  side  it  was  insisted,  that  the  condition 
was  not  destroyed  by  the  defendant's  having  granted 
away  the  whole  reversion ;  and  the  following  authori- 
ties were  cited,  lAtL  s.  347.    5.  Vin.  Ab.  312.  pL  17* 
Bac.  Abr.  tit.  Condition^  E.  Co.  Litt.  202.  a. 

Cur.  adv.  xmU. 

Abboti'  C.  J.  now  delivered  the  opinion  of  the 
Court.  This  case  was  argued  before  us  at  Serjeants^ 
Jnnj  and  upon  the  facts  found,  the  single  question  of 
law  was  this,  whether  a  lessee  for  years,  having  made  a 
conveyance  operating  as  an  assignment  of  his  whole 
interest  in  the  land,  containing  a  covenant  on  the  part* 
of  the  assignee  not  to  open  a  public-house  on  the 
demised  premises  without  licence,  and  containing  also 
a  clause  of  re-entry  on  breach  of  the  covenant,  could 

upon 
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1818.        upon  an  actual  breach  thereof  enter  upon  the  land  bjA 
'  avoid  his  conveyance.     Or,  in  other  words,  whether, 

agmut  .if  an  assignment  of  a  terih  of  years  be  made  upon  a 
condition,  the  assignment  shall  be  absolute  and  the 
condition  void.  No  question  arose  as  to  the  capacity 
of  a  real  or  personal  representative  to  make  the  entry  ^ 
for  the  entry  was  made  by  the  assignor  himself.  The 
only  argument  adduced  against  the  right  of  entry  or 
validity  of  the  condition  was,  that  an  entry  must  always 
be  made  by  a  person  entitled  to  the  reversion,  and  by 
no  other ;  and  consequently  that  as  the  original  termor 
had  in  this  case^  by  the  deed  of  assignment,  parted 
with  his  whole  estate,  and  no  reversion  was  left  to  him, 
he  could  not  enter.  And,  to  be  sure,  if  the  premises 
here  assumed  be  true,  the  conclusion  is  properly  drawn. 
But  we  think  the  premises  from  which  the  conclusion 
was  drawn  are  untrue.  And  that  they  are  untrue  is 
manifest  from  the  &miliar  case  put  in  Lit.  sect.  S25,  of 
a  feoffment  In  fee  rendering  rent,  with  a  clause  of  re- 
entry, if  the  rent  be  unpaid;  in  which  case  it  is  said 
the  feoffor  or  his  heirs  may  enter  for  the  condition 
broken.  In  this  case,  the  feoffor  has  no  reversion; 
the  lands  are  not,  nor  since  the  statute  of  (luia 
Emptores^  can  be  holden  of  him,  but  must  be  holden 
of  the  superior  lord  of  the  fee.  Another  instance  is 
also  mentioned  in  Lord  Coke's  commenftiry  upon  this 
section,  Co.  Lit.  fo.  202.  According  to  the  text  of 
Littleton^  the  party  making  the  entry  shall  have  and 
hold  the  land  in  his  former  estate ;  but  according  to 
the  commentary,  although  this  is  regularly  true,  yet 
it  faileth  in  many  cases,  and  one  of  the  cases  of  failure 
is  that  of  a  feoffment  in  fee  upon  condition,  made  by 
a  man  seised  in  right  of  his  wife.      The  feoffor  dieth, 

16  and 
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and  the  condkioii  is  broken.      The  heir  of  the  feoffor         is  1 8. 

«hali  enter;  jret  the  heir  at  the  time  of  his  entrj  hath 

n»re?ei«ioii,  and  after  the  entry  his  estate  doth  vanish, 

and  presently  the  estate  is  vested  in  tlje  wife.      For      b*t*»^*- 

tlKse  reasoilfl^  we  think  the  <lefendant  was  entitled  to 

the  verdkt,  and  the  postea  nmst  be  delivered  to  him. 

Judgment  for  d^endant. 


DOL 

afiainsf 


Farber  against  Billing.  Tursdnj,. 

*^  Nim.  17Ui. 

TN  an  action  of  replevin,  the  issue  was,  Whether  the    By  tiie  general 

son  and  freehold  in  the  lands  in  which  the  distress  JS^^J^^e 
was  taken,  was  at  the  time  of  such  taking,  in  William  ?""  *°  •"o^*"' 

c"  IS  not  acquired 

Mason  ?      The  affirmative  of  the  issue  lay  on  the  de-   ""**'  ***•  •*- 

•'  ecution  and 

fendant.     This  cause  was  tried  at  the  last  assizes  for  proclamation  of 
the  county  of  Notfolk^  before  Dallas  J.,  when  a  verdict  tionen*  award. 
was  found  for  the  defendant,  subject  to  the  opinion  of  a  locaTact  di- 
the  Court,  upon  the  followincr  case :  wted  that  the 

•  o  comnusuoners 

Tie  land  in  question  was  part  of  the  waste  or  com-  ^y  "<^ce  might 

cause  all  rights 

mon  lands  of  the  Manor  of  Nictan^  otherwise  Ncighton^   of  common  to 
in  the  county  of  Norfolk,      In  the  year  1815,  an  act  and*m?^t'then 
passed  for  enclosing  lands  in  that  parish,  by  which  a  Tan^dimonMt* 
jx)wer    was  given   to   the    commissioners,   on   giving  ^''d'*^'!?^"' 

owners  misht 
Ance  their  allotments  af^er  they  had  been  marked,  staked  out,  and  confirmed,  and  before 
the  tignin^of  the  award,  and  might  also,  withhi  three  months  hffijre  the  execution  of  the 
award,  sell  and  convey  their  interests  io  the  allotments,  the  commissioners  being  thereby 
authorized  to  allot  to  the  purchasers,  and  the  latter,  njler  the  execution  of  the  award,  to 
hold  the  allotted  lands  in  such  manner  as  the  vendor  would  have  done  if  there  had  been 
no  sale ;  provided  that  where  the  allotments  were  copyhold,  that  the  deed  should  be  en- 
rolled in  the  court-rolls  of  the  manor,  and  that  the  purchaser  should  be  admitted  tenant 
thereto  at  the  same  time  as  the  other  allottees  of  copyhold  lands,  viz.  ajter  the  exrcntion 
•jf  the  award:  Held  that  this  authority  to  enclose  and  so  to  enjoy  in  severalty,  and  the 
power  to  sell  and  convey,  might  well  (considering  the  language  in  which  that  power  was 
in^cn)  be  enjoyed  and  exercised  without  the  legal  seisin  of  the  land ;  and  that,  therefore, 
these  ppoviiiona,  not  sufRciontly  countervailing  those  of  the  general  inclo&ure  act,  the 
legal  freehold  did  not  pass  to  the  allottee  till  after  the  execution  and  proclamation  of 
the  award. 

certain 
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181 8.         certain  notices  to  allot  the  waste  and  common  lands  of 
■         the  Manor,  and  to  extinguish  all  rights  of  commonage 

aqainst        ^^^^  the  same^  and  to  authorise  the  persons  to  whom  such 
allotments  were  made,  to  take  possession  of  and  fence  and 
inclose  the  same.     The  notices  were  duly  given^  and  the 
Dtherformal  requisites  of  the  act  were  duly  complied  with; 
and  in  the  month  of  February  1816,  the  rights  of  com- 
monage over  the  said  close  were  extinguished.     On  the 
13th  March  1816,  the  commisioners  made  an  order  for 
the  proprietors  to  take  possession  of  their  allotments 
from  that  date.      The  place  in  which,  &a  was  allotted 
to  MasoTiy  and  he  took  possession  of  it  before  the  time 
when,  &c.      In  the  month  of  August  following^  the 
plaintiff's  cattle  were  taken  damage  feasant ;  and,  in  the 
month  of  April  1817»  the  award  of  the  commbsioners 
was  executed  according  to  the  provisions  of  the  recited 
act,  and  of  the  statute  of  the  41  G.  3.  c.  109.,  by  which 
award  the  allotments  were  awarded  to  the  respective 
proprietors.     The  question  was,  Whether  the  soil  and 
freehold  of  the  locus  in  quo  before  the  execution  of 
the  award  passed  to  Mason  by  virtue  of  the  allotment  ? 
This  case  was  argued  by  Molnns&n  for  the  plaintifi^ 
and  Blossett  Serjt.  for  defendant.     But  the  Court,  in 
giving  judgment,  went  so  fully  into  the  case  that  it 
became  unnecessary  to  state  the  arguments;    in  the 
course  of  which,  Kingsley  v.  Young  (a),  Sugden  on  Pur^ 
chases  (6),  Catie  v.  Baldwin  (c),  were  cited. 

Cur.  adv*  vuUm 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.      This  case  was  lately   argued   before   us  at 

(o)  17  Ves.  468.    18  Vc:>.  201,         {b)  p,  '2^9.         (t)   1  Starkie,  65. 

Setjcanls* 
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Serjeant^  Itm :  and  the  question  is,    whether  the  close         1818. 
whereon  the  plaintiff's  cattle  were  taken,  was,  at  the  time       

Itf"  A  B  B  V  B 

of  the  taking,  the  soil  and  freehold  of  William  Mason :  against 
And  that  question  turns  uppn  the  construction  and  effect 
of  the  general  inclosure  act,  41  G.  3.  U.  K.  c.  109. ; 
and  the  local  act  mentioned  in  the  case,  which  passed 
in  the  55th  year  of  his  Majesty's  reign.  It  may  be 
observed,  that  the  case  does  not  state  how,  or  at  what 
time,  or  in  respect  of  what  right  or  interest  the  land  in 
question  was  allotted  to  Mr.  Mason.  If  it  was  allotted 
to  him  in  respect  of  a  copyhold  or  leasehold  tenement, 
it  could  not  possibly  become  his  freehold  under  the 
act :  and  in  this  respect,  therefore^  the  case  itself  is 
defectively  drawn.  But  as  it  appears  by  the  preamble 
of  the  local  act,  that  Mr.  Mason  was  the  owner  and 
proprietor  of  houses  and  lands  within  the  parish,  and 
B$  the  course  of  the  argument  before  us  proceeded  upon 
an  admission  that  this  was  intended  as  a  freehold  allot- 
moit,  and  that  the  land  in  question  would  have  become 
his  freehold  upon  the  execution  of  the  award,  we  have 
taken .  this  to  be  the  real  &ct.  Supposing,  then,  the 
place  in  question  to  have  been  allotted  to  Mr.  Mason^ 
in  respect  of  freehold  hereditaments,  the  question  is, 
bad  it  actually  become  his  freehold  at  the  time  of  the 
distress  taken.  He  might  have  such  a  right  to  the 
exclusive  possession  and  enjoyment  as  would  authorize 
him  to  distrain  the  plaintiff's  cattle,  and  to  justify  the 
distress  by  a  plea  specially  framed  upon  tlie  acts  of  par- 
liament, without  having  a  legal  or  actual  seisin;  but 
unless  he  had  such  seisin,  the  cognizance  in  its  present 
form  was  not  proved :  and  we  are  of  opinion  that  he 
had  not  The  statutable  enactments  that  bear  upon 
this  question  are  to  be  found,  partly  in  the  general,  and 

partly 
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1818.        partly  in  the  local  acL     By  the  general  acts,  4>«  S.  and 
10.9  the  ccMnmiBsionero  are  required^  in  the  finU  place^ 

Farrer 

against        to  set  out  public  roacls,  and,  in  the  next  plac^  prirate 
roads.      By  s*  17*9  persons  to  whom  allotments  shall  be 
made  are  required  to  accept  their  allotments  witbiii  two 
months  q/ier  Ike  esecuiion  of  the  awards  or  in  defiuiht 
they  forfeit  all  right  and  interest  in  the  lands  to  be 
inclosed.     By  f.  14.,  the  shares  which  shall  be  assigned 
and  allotted  shall  be  t^en  in  full  bar  and  satisfiMion 
of  all  rights ;  and,  after  the  making  of  the  divisioD  and 
allotments,  and  execution  (^  the  amard^  or  at  such  other 
time  as  the  commissioners  shall  in  a  particular  nuutner 
direct,  all  rights  of  common  and  other  rights  shall  be 
extingnished*      By  $.  19.,  after  allotments  made^  and 
before  execution  of  the  award,  the  persons  to  whom 
allotments  shall  be  made  are  enabled,  with  the  amsent 
of  the  commissioners,  to  enclose  and  fence  their  allot- 
ments in  such  manner  as  the  commissioners  shall  direct. 
By  5.  35.,  as  soon  as  conveniently  may  be  after  the 
division  and  allotment  shall  be  finished,  the  commis- 
sioners shall  form  and  draw  up  their  award  in  writing, 
which  must  express,  amongst  other  things,  the  quanti^ 
of  acres,  roods,  ahd  perches,  of  each  and  every  of  the 
lands  allotted ;  the  award  is  to  be  engrossed  on  parch- 
ment, and  to  be  read  and  executed  in  the  presence  of 
the  proprietors,   at  a  meeting  to  be  held  on  notice 
given ;  the  execution  is  to  be  proclaimed  in  the  parish 
church  on  the  next  Snnday,  ^o/n  the  time  tf  which 
proclamatioti  otdy,  and  not  before^  the  award  shall  be 
considered  as  complete.      From  these  enactments  iu 
the  general  act,  it  appears  to  us,  that  the  actual  division 
and  staking  out  of  the  lands,  and  the  assigning  <»* 
allotting  them  to  difierent  persons,   are  preparatofj. 

measures 
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measores  only,  of  which  the  fiaal  completion  is  afler*         IS1»^. 
wards  to  be  effected  by  the  execution  and  proclamation        — — 

Farrek 

of  the  written  award ;  and,  consequently,  that  unless  aaaifut 
the  effect  of  these  is  varied  by  those  of  the  local  act,  a 
I^gal  title  to  an  allotment  is  not  acquired  before  the 
proclamation  of  the  award.  It  remains,  therefore^  to 
examine  and  consider  the  enactments  of  the  local 
act* 

By  the  local  act,  power  is  given  to  the  commissioners 
by  a  notice  in  writing  published  as  therein  directed,  to 
cause  all  rights  of  common  to  be  extinguished.     Tliis 
as  appears  by  the  case^  was  in  fact  done  before  the  dis- 
tress taken.     By  this  act  also  the  commissioners  are 
required  in  the  first  place,  if  they  think  proper  or  ne< 
cessary,  to  assign  and  allot  a  portion  of  the  lands  fur 
public  watering  places,  sand,  and  gravel  pits :  in  the 
next  place  to  allot  a  specified  portion  to  the  owners 
of  the  soil:    in  the  next  place  to  allot  certain  small 
quantities  to  the  owners  of  messuages  or  cottages,  having 
rights  of  common ;  and  then  to  assign  and  allot  the 
residue  among  the  owners  and  proprietors  of,  and  per- 
sons having  right    or   interest  upon,   the  lands  and 
grounds  which  are  the  subject  of  the  act.     And  as  soon 
as  the  commissioners  shall  have  ascertained  the  rights 
and  interests  of  the  proprietors,  and  the  shares  and  pro- 
portions proposed  to  be  allotted  to  them,  they  are  to 
give  notice  in  writing  of  a  convenient  time  and  place 
where  the  proprietors  may  be  informed  of  such  proposed 
allotmentSi  and  may  see  the  scheme  thereof  upon  a 
map  or  plan  to  be  produced ;  and,  as  some  of  the  pro- 
prietors may  be  dissatisfied  with  the  proposed  allots 
mentSt  the  commissioners  are  to  receive  statements  in 
writing  of  objections^  and  afterwards  to  determine  the 

same, 
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18 IS.         same;,  and  their  determination  as  to  such  allotments  shall 
""""•        be  final  and  conclusive.     It  is  then  further  enacted  that 

FaRIIXR  lit  1  /•  J    • 

against  the  Several  allotm^its  shall  be  enclosed  and  fenced  in 
such  manner  as  the  commissioners  shall  direct,  and 
that  it  shall  be  lawful  for  tlie  proprietors,  after  their 
allotments  shall  have  been  marked,  staked  out  and 
confirmed,  and  before  the  signing  of  the  award,  to 
fence  their  allotments  in  such  manner  as  the  commis- 
sioners shall  direct.  Then  follows  a  clause  by  which 
it  is  enacted,  that  if  any  owner  shall  at  any  time  within 
three  calendar  months  before  the  execution  of  the 
award  (which  seems  to  mean  at  any  time  not  less  than 
three  months  before  the  execution)  sell  and  convey  his 
right,  interest,  and  property  in  or  to  the  lands  or 
grounds  to  be  divided,  or  in  or  to  any  allotment  which 
shall  be  set  out  or  intended  to  be  made  by  the  commis* 
sioners  in  full  or  part  satisfaction  of  any  such  right,  in- 
terest, or  property  as  aforesaid,  the  commissioners  shall 
make  an  allotment  to  the  purchaser,  and  the  purchaser 
niay>  ^^  execution  qftlie  ainardy  hold  the  allotted  land 
in  such  manner  as  the  vendor  might  have  done,  if  there 
had  been  no  sale.  Provided  that  every  such  deed  of 
sale,  if  it  relates  to  any  interest  appurtenant  to  copy- 
hold land,  or  to  any  allotment  to  be  set  out  in  respect 
of  copyhold  land,  shall,  to  give  it  complete  eflFect,  be 
enrolled  or  entered  in  the  Court  Rolls  of  the  manor, 
and  shall  have  the  effect  of  a  surrender  entitling  the 
party  to  be  admitted  tenant,  at  the  time  hereinafter 
prescribed,  for  the  admission  to  copyhold  lands  after 
the  execution  of  the  award.  The  time  here  mentioned 
is  ascertained  by  a  subsequent  clause,  by  which  it  is 
enacted  that  all  grounds  to  be  allotted  by  virtue  of  tlic 
act,  in  respect  of  copyhold  messuages  or  lands,  or  in  re- 
spect 
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« 

^  wpetM^  lewsthoki  lands  or  tenemeDts  or  in  resptct  of        181S. 
9Df  rig^t  of  ciNiinion  appurtenant  to  copyhold  ch*  lei 
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hold  premiieft,  $  ball,  Jrom  and  a^r  ike  exicution  of  the  ag^nut 
&wardf  be  deemed  to  be  copyhold  or  leasehold  accord* 
j^gly ;  and  every  person  to  whom  any  copyhold  lands 
shall  be  allotted,  shaUt  within  six  montlis  next  after  the 
execution  of  the  await],  be  admitted  tenant  tq  the  aame 
w^out  paym^t  of  any  fine  to  the  lord.  And  the 
flpsHnissioiierB  are  required  to  determine  and  describe 
hy  Cfaeir  award  wr  by  the  map  or  plan  to  be  thereto  ad* 
nexedi  the  several  ^Iptments  which  are  to  remain  or 
become  copyhpld  or  leasehold ;  and  all  other  allotments 
(except  such  as  shall  be  asesrtaiocd  by  the  commie* 
aiooers  to  be  copyhold  or  leasehold)  sAaU  thencefiarth  U 
iemedf  t^hen^  and  eff^<g^  as  /reekold. .  The  word 
**  tienCffbriA"  in  this  place  must  mean  from  and  after 
the  execution  of  the  award,  and  siidi  an  enactment 

Would  have  been  useless,  if  the  allotted  land  could  have 
been  deemed  freehold  by  the  laots  of  idlotment,  division, 
extinguishment  of  commonaUe  rights,  and  authority  to 
fence  and  enclose  aad  to  sell  and  convey,  before  the 
execution  of  the  tnaard.  These  authorities  to  fence  and 
enclose,  and  as  a  consequence  thereof  to  enjoy  in  seve- 
ralty, and  the  power  to  sell  and  convey,  (adverting  es- 
pecially to  the  language  in  which  that  power  is  given 
by  this  local  act,  and  to  the  measures  to  be  taken  upon 
its  execution,)  being  derived  from  an  act  of  parliament, 
may  well  be  enjoyed  and  exercised  without  the  owner- 
ship or  seisin  of  the  land,  and  while  the  legal  seisin  re« 
mains  in  some  other  person,  until  some  further  measure 
contemplated  by  the  act,  shall  be  carried  into  esteccu- 
tion,  as  the  full  and  final  close  and  perfection  of  all  an- 
tecedent matters.  This  may  be,  and  upon  consideration 
Vol.  II.  N  ef 
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1818.         of  the  different  parts  of  the  local  statute  upon  which 
~         the  case  has  arisen,  we  are  of  opinion  that  this  was 

•^oantt         intended  to  be ;  and  consequently  that  the  allegation  of 
soil  and  freehold  in  the  defendant's  cognizance  was  not 
proved.     Our  opinion  does  not  impugn  any  of  the 
decisions  that  were  cited  at  the  bar,  or  the  opinion  of  the 
learned  Judges  of  the  Court  of  Chancery  as  rqx>rted 
in  the  case  of  Kingdey  v.  Young.     The  language  of  tlie 
local  act  upon  which  that  case  arose  was  different  firom 
that  of  the  act  under  our  present  consideration.     The 
legislature  may  certainly,    by  proper  words, '  give  die 
seisin  and  legal  estate  upon  the  allotment  only,  and  be- 
fore execution  of  the  award.     But  we  think  the  present 
act  does  not  contain  any  words  proper  for  that  purpose, 
or  indicative  of  such  an  intention;  that  such  an  effect 
is  not  necessary  to  the  objects  of  the  act,  and  that  the 
act  contains  expressions  importing  that  the  freehold  or 
other  interest  should  not  become  a  legal  estate  before 
the  execution  of  the  award.     And  therefore  the  postea 
must  be  delivered  to  the  plaintiff. 

Judgment  for  PlaixKiffi 
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1818. 


The  Kino  against  The  Inhabitants  of  Nether-    wedn^^day. 

Nod,  18th. 
THONG. 

1 NDICTMENT  against  the  defendants,  for  non-re-  wbere  a  local 

pair  of  a  road  sitlbted  within  their  township.    The  ^te^'emp^er. 

prescription  stated  was,  that   the  inhabitants  of  the  jjl^^^t^ji^'^ 

township  of  Netherthong,  in  the  parish  of  Alnumdbmyj  ^^  directed 

from  time  immemorial,   had  repaired,   and  had  been  should  from 

accastomed  to  repair,  and  still  of  right  ought  to  repair,  repured  by  the 

when    the   same  should    be  necessary,    such   of   the  SJITS^Ii^l^ 

common  king's  highways,  situate  within  their  town-  '^^^"["^i^iJJ^ 

shiD.  as  but  for  such    usaire  and  prescription  would  that  this  only 

hare  been  repairable  by  the  parish  at  large.    The  road  an  auxiliary 

indicted  was  part  of  a  turnpike  road  made  under  the  hands  of  Uie 

provisions  of  a  local  act,  passed  in  1768,  intituled  "  Au  Si^J'S^inha- 

act  for  diverting,  altering,  widening,   repairing,   and  J'^^  J^hcro 

amendinjT  the  road  from  Hudder&£eld^  in   the  West  *^«  "^ ^•» 

°  situtite,  who  by 

Riding  of  the  county  of   York^  to  fVoodhead,  in  the   prescription 

were  bound  to 

county  palatine  of  Chester^  and  from  thence  to  a  bridge  repair  all  road<i 

oyer  the  river  Mersey,  called  Enterclaugh  Bridge^  on  neteithdels*"^ 

the  confines  of  the  county  of  Derby:'     Before,  and  at  dS^7oI*^^ 

the  time  of  passing  the  act,  no  part  of  the  antient  high  ^^^  of  the 
road  for   the   diverting,  &c.  of  which   that   act  was       HeldalMi, 

made,  passed  through  any  part  of  the  township  of  bitants  may. 

Nethertkong.      But   there  was   an  occupation   bridle-  ^^ly^^^y 

way  in  that  township ,  which  previous  to  the  passing  y^°  f^^  '"f" 

the  act  had  never  been  repaired  at  the  expence  of  trustees  under 

^i.  ^    1  .  13G.3.  c.  84. 

the  township.     About  the  year  1770,  part  of  this  oc-   ,.  33. 
cupaUon  bridle-way,  and  some  adjoining  land  in  the  ^^at  13  gTs. 

C.84.  /.  63. 
only  refers  to 
direraons  under  writs  of  ad  quod  damnum,  and.  under  13  G.  3.  c.  78«  1. 19. 

N  2  township 
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1818.        township  of  Netherthong^  were  purchased  by  the  trus- 
^    ,,  tees  under  the  act  for  the  purposes  thereof,  and  thrown 

The  King  '^      ^ 

tmainsi        into  and  made  part  of  the  new  tampike  road;    and 

The  Inhabit-  . 

ants  of        thus,  for  the  first  time,  a  part  of  that  road  was  made 
to  pass  through  the  township  of  Nethertkcmg.     This 
<  was  the  part  of  the  road  indicted.    It  was  admftted, 

that  the  inhabitants  of  Ifethertkff^g  wefe  liable  to  the 
repair  of  all  roads  locally  dierfe  situate,  as  cfaat^ged  iti 
the  indietment.  Ukid6r  these  cii^umstances,  the  joty, 
at  the  trial,  before  Wood  B.,  at  the  York  summer  as- 
assizes,  i81(t,  found  a  verdict  for  the  Crown ;  but  on  a 
motion  being  afterwards  made  in  this  court,  in  Michael-- 
mas  term,  181^  by  Scarlett^  to  set  aside  this  verdict, 
and  to  enter  ti  vcfrdiet  for  the  defendants,  the  Court 
ordered  the  fkcts  to  be  put  intio  a  special  case.  The 
following  clauses  in  the  local  act  were  refbrred  to  in 
the  argumtot.  It  was  enacted,  **  that  the  land^  &c. 
purchased  by  the  trustees,  should  be  made  use  of  and 
converted  into,  and  be  made  part  of  the  ^aid  road,  in 
such  manner  as  the  trustees,  or  any  seven  or  more  of 
them,  should  think  convenient  and  proper.  And  that 
the  lands  so  to  be  converted  into,  and  made  part  of 
the  said  road,  sliould  be  sufficiently  ditched  and  fenced 
out  for  that  purpose,  and  from  time  to  time  repaired 
out  of  the  money  arising  by  virtue  of  that  act^  by  such 
person  or  persons  as  such  trustees^  or  any  seven  or  more  cf 
them,  should  order,  direct,  or  appoint ;  and  that  the  new 
ro&d  should,  to  all  intents  and  purposes,  from  thencefortli 
become,  and  be  deemed  and  taken  to  be  a  public  high^ 
way."  The  act  contained  a  proviso,  that  nothing  there- 
in should  be  construed  to  be  a  discharge  of  any  county, 
parish,  township,  &Q.  from  the  performance  of  statute 

work 
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work  Qpon,  or  otherwise  repairing^  any  road,  bridge,  18I8» 

k^  which  they  or  any  of  them  respectively  have  been  ^^ — 

acoistomed,  or  of  righl  ought  to  repair,  by  reason  of  agavm    * 

the  tenure  of  any  lands,  or  by  aptient  usage,  or  other-  nti  cf  ~ 
wise ;  but  that  all  and  every  siich  road,  bridge^  &c.,   Nknuntfiancfc 
should  thereafter  be  kept  in  repair,  by  such  county, 
pftriab,  township^  Su^f  as  heretofore  the  same  respect- 
ively had  been  kept  in  repair. 

• 

E»  AUknoH^  for  the  Crown.     It  is  admitted  that 
the  prescription  laid  in  the  indictment  was  proved : 
then  if  so,  this  township  is  in  the  same  situation  as 
%  parish  with  respect  to  highways;  and  therefore,  if 
a  new  highway  is  brought  into  the  township,  the  inha- 
bitants will  be  liable  to  the  repair  of  it     Aspindall  v. 
Bnmn.  (a)     It  is  to  be  contended,  that  here  the  trus- 
tees of  the  rpad  and  not  the  township  are  liable.     But 
the  only  effect  of  that  cUuse,  in  the  local  act,  is  to 
inake  the  tolls  in  the  hands  of  the  trustees  an  auxiliary 
jKmd.    The  trustees  are  a  fluctuating  body,  and  are 
pot  liable  generally^  b^t  only  where  they  have  funds  ^ 
^nd  it  is  not  in  the  power  of  a  prosecutor  to  ascertain 
thtfl  fiu^t.     It  is  therefore  better  that  the  inhabitants  of 
the  township^  who  are  a  fixed  body,  and  can  be  known, 
shoold  be  held  responsible,  and  that  the  tolls  should 
be  an  auxiliary  fiind  in  the  hands  of  the  trustees.    This 
waf  in  fact  decided  by  Bex  v.  jS^.  George^s^  Hanocer 
Sfunt  (6),  which  was  a  much  stronger  case  than  the 
present;  and  the  way  for  the  township  to  make  the  tolls 
aTuhble  to  them  is  dearly  pointed  out  by  13  G.  3. 

(«)  S  r#na  Rip*  865.  (6)  5  Caimpb.  222. 

N  3  Richardsom^ 
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1 818.  Richardson^  contra.     The  clause  in  the    local  act 

expressly  makes  the  trustees  liable ;   and  this  case  dif- 

#  The  Kino 

affsimt         fers  from  that  cited,  because  here  the  inhabitants  of  a 

ants  of        township  are  indicted,  and  there  the  indictment  was 

KTHKRTuoMo.   ^^j^^g^    ^jjg  parish.     But   secondly,    it  appears  here, 

that  no  part  of  the  old  road  passed  through  Nether- 
thong;  and  the  proviso  expressly  states,  that  nothing 
in  the  act  shall  be  construed  to  be  a  discharge  of  any 
parish,  &c.,  from  any  previous  liability.  Tlie  old  road, 
which  was  diverted,  was  repairable  by  some  other  town- 
ship; and  if  the  inhabitants  of  Netherthong  are  held 
liable  to  repair  the  present  road,  that  wilt  operate  as  a 
discbarge  of  the  inhabitants  of  the  other  town  through 
which  tlie  road  formerly  passed.  And  he  cited  13  G.  3. 
c.  84.  s.  63.  on  this  point 

E.  Aldersofiy  in  reply.  There  is  nothing  stated  in 
this  case  to  shew,  that  the  old  road  does  not  still  sub- 
sist in  the  adjoining  township.  So  that  the  facts  stated 
do  not  raise  the  second  point.  And  if  they  did.  It 
is  clear  that  13  G.  3.  c.  84.  s.  63.  only  relates  to  those 
cases  where  roads  were  turned  by  order  of  two  justices, 
in  order  to  make  the  same  nearer  or  more  commodious, 
which  power  was  given  by  13  G.  3.  c.  78.  s.  19.  And 
the  clause  in  question  places  those  diversions  on  the  same 
foundation  as  those  made  by  virtue  of  a  writ  of  ad  quod 
damnum,  where  the  persons  bound  to  repair  the  original 
road  were  also  liable  to  the  repair  of  the  diverted  road. 
Ex  parte  Vennor  and  Others,  {a)  Besides,  the  local 
act  in  this  case  passed  in  8  G.  3.,  five  years  before  the 
clause  relied  on  by  the  defendants. 

(a)  SJtk,  ni2. 

Abeo'it 
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• 

Abbott  C.  J.    By  the  general  rule  of  law,  the  inha-         1818, 
bitants  of  any  district  who  were  liable  to  the  repair  of      _. 
all  the  roads  there*  previously  to  the  introduction  of        agtmut    . 

^  ^  ^  Hie  Inhiaiit. 

a  new  highway,  are  also  liable  to  the  repair  of  that        anncf 
highway.       And  the  same    rule   extends  to-  county 
bridges :   for  the  statute  which  passed  to  limit  the  liabi- 
Kty  of  the  county  to  those  cases  only  where  the  new 
bridge  is  substantially  built,  shews  sufficiently  that,  by 
the  common  law,  they  would  otherwise  be  liable  to  the 
r^air  of  all  new  bridges  which  might  be  erected  within 
their  district.     Then,  in  this  case^  there  is  a  new  high- 
way brought  into  the  township  of  Netherthong.    And  it 
follows  that  the  inhabitants,  who  by  the  prescription 
stated  in  the  case  are  in  effect  placed  in   the  same 
situation  as  that  of  the  inhabitants  of  a  parish,  are 
liable  to  the  repair  of  this  new  highway.    And  the  pro- 
viso in    the  local  turnpike  act  expressly   says,    that 
nothing  therein  contained  shall  exempt  them  from  the 
liability  which  belongs  to  them.     Then,  can  the  clause 
which  binds  the  trustees  to  r^air  make  any  difference  ? 
It  is  strange,  if  the  trustees  are  liable,  that  in  the  mul- 
titude of  turnpike  acts,  almost  all  of  which  must  contain 
similar  provisions   to   the   present,    no  case  has  yet 
occurred  of  any   indictment  being   preferred   against 
persons  in   that  situation.      I    think,    therefore,   that 
the    trustees  are  not    liable  by    way    of  indictment, 
and  that  the  only  persons  who  are  so  liable  are  the 
present  defendants.     If,  however,  they  think  proper  to 
do  so^  they  may  still  apply  to  this  Court  for  relief,  un^ 
der  the  clause  pointed  out  in  the  13  G.  3.  c.  84* 

Batlet  J.     When  the  local  act  made  this  road  a 
public  highway,  for  all  intents  and  purposes,  it  must  be 

^        N  4  con- 
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13 id*  <x>n8idere(l  us  having  made  it  90  with  all  thi^  legal  inci* 
^_^  denU  belonging  thereto,  amongst  which  is  its  liability 
«fiiM«^ ,  to  be  repaired-  by  the  inhabitants  of  the  dibtrict  who 
•pnof  sepair  the  other  public  highways  there.  I  think  that 
the  tolls,  in  this  case,  are  only  an  auxiliary  and  subor- 
dinate fundi  and  that  the  persona  whom  the  public  have 
a  right  to  hold  litible  are  the  inhabitants  of  the  town- 
ship^  who  may  afterwards  apply  to  this  court  for  relief^ 
under  the  33d  clause  of  the  general  turnpike  act.  It  is, 
however,  contended  that,  in  this  case,  the  obligation  to 
repair  did  not  attach  upon  the  inhabitants  of  Nether^ 
ih&ngi  because,  previously  to  the  passing  of  the  local 
act,  no  pari  of  the  road  was  there  situate,  and  therefore 
the  liability  was  on  the  inhabitants  of  the  other  town, 
out  of  which  the  old  road  had  been  diverted.  It  would 
be  quite  enough,  in  answer  to  this,  to  say  that  there  is 
no  fact  here  stated  which  shews  that  the  road  in  question 
was  substituted  for  another  road  which  now  no  longer 
existi«  But  I  think  also,  that  the  63d  clause,  referred 
to  in  th^  13  G.  3.  c.  84.,  relates  to  diversions  made  cither 
by  writs  of  ad  quod  damnum,  or  by  the  powers  given  to 
two  justices  by  the  statute  of  the  13  G.  3.  c.  78.  5. 19. 
Upon  the  whole^  I  am  of  opinion  that  the  inhabitants 
of  Ntthert/toHg  are  liable  to  the  repair  of  this  road,  and 
that  the  clause  making  the  trustees  liable  does  not 
furnish  any  defence  to  the  present  indictmcnL 

HoLROYO  J.  I  am  of  the  same  opinion.  If  this  had 
been  an  indictment  against  the  parish  at  large,  it  is 
quite  clear  that  they  would  have  been  liable  for  the 
repair  of  this  road  ;  for  there  are  no  facts  stated  which 
fthliw  that  tlie  obligation  is  thrown  on  any  other  persons. 
Then,  the  prescription  stated  in  the  present  indictment 

shews 
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shews  that  this  township  is,  as  to  all  roads  within  it,  a        1818. 
parish.    And  therefore,  when  a  new  highway  is  brought 
into  it,  it  becomes  subject  to  the  lex  loci,  as  to  the 
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Xbe  Inhdiit- 

repairs.      Then,   if  so,  inasmuch  as  there  is  not  any         ams  of 


thing  to  sliew  that  by  law  eitlier  the  trustees,  or  the 
inhabitants  of  any  other  township,  are  liable  to  repair 
this  roady  that  burthen  must  fall  upon  the  present 
defendants^ 

Judgment  for  the  Crown. 


Ninumtiwifu. 


The  King  against  The  Inhabitants  of  Debsnham.  wednndatf, 

ON  an  appeal  against  an  order  of  two  justices,  by   On  an  appeal, 
thf  rainoiMk  iiti^ 

which  John  Driver^  Margaret  his  wife,  and  John  in  order  to 
their  son,  were  removed  from  the  parish  of  Debenham  ^^^  delWerj 
to  the  parish  of  Kenton^  in  the  county  of  Suffolk^  the  J^J^iStf  * 
sessions  quashed  the  order  subject  to  tlie  opinion  of  given  by  the 

*  ,  appellants,  ac- 

this  court  ou  the  following  case.  knowiedging 

The  pauper  had  gained  a  settlement  by  hiring  and  be  their  fettled 

service  in  the  parish  of  Debenhairiy  unless  it  could  be  produ^an  old 

shewn  that  his  father  at  the  time  resided  in  that  parish  ^^^^  ftom  tfieir 

^  own  paruh 

under  a  certificate  from  the  parish  of  Kenton*     It  was  <*«•»  "» which 

waa  an  entry  of 

proved  that  no  such  certificate  could  be  found  in  the  that  fact  in  the 
custody  of  Debenham.      The  pauper's  &ther,  James  ^  former ^n2i 
Driver f  proved,   that  in  the  year   177 1>  having  been  ^^jj^^*'*^ 


en- 


removed  from  Debenham  to  Kenton^  the  parish  officers  ^^  ^  *"" 

'^  admissbie. 

of  Debenham  refused  to  allow  him  to  return,  unless 
Kenton  would  grant  him  a  certificate:  to  this  the 
parish  officers  of  Kenton  consented.  An  order  for 
granting  this  certificate' was  made  at  the  quarterly 
meeting  of  tlie  direct<H:s  and  guardians  of  the  incorpo- 
rated 
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1818.        rated  hundreds  of  Zoes  and  Wilfordj  (in  which  KerUon 
"7~"         is  situated,)  as  appeared  by  an  entry  in  the  minute 

The  Knfo 

duoiiui         book  of  the  proceedings  of  the  Hundred-house   quar- 

Ttub  Inhabit-  -  ii         i-a^**.^ 

ants  of  terly  meetings,  dated  20th  March^  1 77  !•  And  to  prove 
that  such  certificate  was  delivered  to  the  respondent 
parish  in  pursuance  of  such  order,  a  book  was  pro* 
duced  from  the  parish  chest  of  Debenham  :  on  the  out- 
side of  the  cover,  was  **  Certs.  Reed.,  Bonds  do., 
Coppys  of  Orders,  1756."  This  book  contained  me- 
morandums of  orders  of  removal,  of  bonds,  and  cer- 
tificates received.  The  certificates  were  regularly 
numbered,  and  under  the  title  of  certificates  received 
Was  the  following  entry,  dated  1771.  "  No.  88.  John 
PoUcins  from  Kenton,  No.  89.  James  Driver,  do." 
There  were  a  variety  of  other  certificates  subsequently 
entered.  The  sessions  were  of  opinion  that  this  book 
was  not  admissible  in  evidence. 

Nolan  and  Dover  in  support  of  the  order  of  sessions. 
This  evidence  was  not  admissible.  There  is  not  any 
good  ground  of  distinction  between  contending  parishes 
and  contending  individuals.  If  this  had  been  the  case 
of  an  individual,  there  could  be  no  doubt  that  his  own 
books  could  not  be  produced  in  evidence  for  himself. 
These  entries  are  made  by  the  parish  officers,  and  for 
their  own  benefit.  The  only  case  at  all  resembling 
this  is  the  case  of  entries  made  by  a  previous  in- 
cumbent which  are  evidence  for  his  successor.  But 
that  has  always  been  considered  as  an  excepted  case. 
And  the  rule  is  so  laid  down  by  Lord  Kenyon  in 
Out  ram  V.  Mmewood.  {a)    By.  42  G.  3.  c.  46.  parish  in- 

(a)  5  Term  Rep.  125. 

dentures 
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dentures  are  to  be  copied  into  a  book  provided  for        1818. 
that  purpose,  and  the  book  after  being  allowed  by  two 
justices  is  to  be  made  evidence  where  the  original  in- 


TbeKnrc 


dentures  are  proved  to  be  lost     Now  all  these  provi-        ^^  ^ 
sions  could  not  have  been  necessary,  if  this  book  be 
admissible  in  evidence. 


Scarlett  and  Primrose^  contra.  Independently  of  the 
book^  there  were  suflBcient  circumstances  stated  in  this 
case  from  which  the  sessions  ought  to  have  concluded 
that  this  certificate  had  been  delivered.  But  the  book 
was  admissible.  It  was  not  produced  to  prove  the 
contents  of  the  certificate,  as  is  the  case  of  the  book 
containing  copies  of  the  parish  indentures  under  the 
42  G.  3.,  but  only  to  shew  the  fact  of  the  delivery. 
And  it  is  evidence  of  that.  Besides  this  is  in  the 
nature  of  a  public  document;  for  it  is  kept  in  the 
parish  chest,  and  by  a  public  body.  And  this  distin- 
guishes the  case  from  Ouiram  v.  Morewoody  which  was 
an  entry  made  in  a  private  book  by  an  individual. 

Abbott  C.  J.  The  principles  of  the  law  of  evidence 
in  this  country  are  founded  on  the  strongest  sense, 
and  soundest  reasoning.  It  is  of  the  first  importance 
to  preserve  them  strictly;  inasmuch  as  they  are  the 
great  safeguards  of  the  subject  in  the  administration  of 
justice  in  all  cases,  from  those  involving  property  of 
the  most  trifling  amount,  to  those  where  the  life  of  an 
individual  is  at  stake.  I  therefore  should  be  extremely 
unwilling  to  come  to  any  decision  which  should  break 
in  upon  any  established  principle.  It  is  an  established 
principle,  that  nothing  said  or  done  by  a  person, 
having  at  the  time  an  interest  in  the  subject  matter, 

shall 
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161 8.  aball  be  tfidence.  either  for  him  or  persons  claiming 
under  him*  Now  the  entry  in  thii  book  is  of  that 
description;  for  it  is  made  by  a  person  having  an 


TttKnn 


of  interest  to  make  it,  inasmuch  as  it  is  produced  as  proof 
of  the  delifery  of  a  certificate  by  which  the  parish  of 
which  the  party  making  an  entry  is  an  inhabitant  is 
to  be  relieved  from  the  burden  of  maintaining  the  indi- 
vidual named  in  the  certificate.  I  think  therefore  that 
the  safest  course  which  the  Court  can  pursue  will  be 
to  hold  that  the  sessions  were  justified  in  rejecting  this 
evidence.  There  are,  however,  in  this  case,  other  cir* 
cnmstanoes  firom  whieh  the  sessions  may  draw  the 
condusion  (if  they  idiall  think  fit  so  to  do)  that  the 
certificate  was  in  faot  delivered*  I  think,  thereforfe^ 
that  llie  case  should  go  back  to  be  reheard  upon  that 
point 

Batlbt  J.*  I  am  entirety  of  the  same  opinion,  that 
the  entry  in  this  book  was  not  evidence,  the  effect  of 
it  being  to  advance  the  interest  of  the  person  who 
made  it. 

HoLROTD  J.  concurred. 

Caib  sent  back  to  the  Sessions  to  be  reheard. 
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Tlie  King  agdnst  The  Inhabitants  of  Horn-   wedMd^n,, 

Nov,  IMh. 
CHURCH. 

^^WO  ja«ti<M  by  thiir  ordtr  removed  John  ThurM  whm  then  is 
and  Elkua^ai  bit  wife,  and  their  thrae  chiidren,  S!ltl!^7 
from  tb^ ptiMi  of  JFTiimdtMrvA  to  the  parith  of  Ar-  ^i^*^®'* 


fcfcf  *,  both  in  the  county  of  Emx :  the  ftessfont,  on  "^!  •  "^ 
tppeal,  <pia*hed  the  oTder»  subject  to  die  opinion  of  Ihit  hold ;  and  if 

Cowt  on  tl^  fdiowing  Ciie  :  gnntceacquirat 

By  grant  daled  Migf  IStb,  1 7M,  Jams  Thutell,  the  SS!Si> "^ 
father  of  the  pauper^  obtained  from  the  lord  of  the  ^^^^ 
manor  a  piece  of  the  waste  in  the  appellant  parish,  where  p*"^  ^  ^^ 

lord  of  copy* 

be  built  three  cottages.    The  grant  was  as  follows,  viz.  iiold  land,  pi^. 
To  this  court  oune  James  Tkmteily  o(  the  parish  of  mt^ofsTcd 
Munden^  in  his  own   proper   person,  and  Sarah  his  ^^^J^" 
wife,  and  prayed  to  be  admitted  tenant  to  aM  that  p«rtwMc^ 
]Mece  or  parcel  of  land  or  ground,  being  part  of  the  it^pordiMe 
waste  land  of  this  manor,  eontainiag  by  esdmation   c.  7.,  and  be- 
about  half  a  rood  of  waste  land,  a  little  more  or  less,    confen  bo 
with  the  cottage  or  tenement  thereon,  lately  erected  *^^*^^*"'*'^ 
or  built,  paying  to  the  lord  the  yearly  rent  of  2s.  OdL^ 
to  whom  the  loid  of  the  manor  by  his  steward,  with 
the  consent  of  the  honuige^   granted  and   delitered 
seisin  thereof  by  the  rod;  to  hare  and  to  hold  the 
said  piece  or  pai\^  of  ground  and  premises,  unto  At 
said  James  ThwUU  and  Sarah  his  wife^  and  the  sur- 
▼iror  of  them,  and  to  the  bars  and  assigns  of  die  sur- 
"nvor  of  diem,  of  die  lord  of  the  said  manor,  at  the 
w31  of  Ae  lord,  by  die  rod,  according  to  the  costom 
of  die  said  manor,  (aubject  to  such  mortage  or  cdbi- 
ditional  surrender  as  he  the  said  James  TkurteU  alone, 

without 
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without  the  consent  of  his  wife^  shall  make,  according 
to  the  customs  of  the  said  manor,  within  six  months 
from  the  date  hereof  for  securing  any  sum  of  money 
not  exceeding  the  sum  of  60/.  and  interest,)  at  the 
yearly  quit  rent  aforesaid,  and  by  suit  of  court  and 
other  customs  and  services  of  right  due  and  accustomed ; 
and  he  giveth  to  the  lord  for  fine  for  such  his  ad- 
missiion  nothing  of  the  special  favor  of  the  lord,  and  so 
saving  all  right  of  the  lord,  he  is  admitted  tenant  as 
aforesaid,  and  his  fealty  is  respited,  &c.  The  sessions 
were  of  opinion  that  this  grant  did  not  confer  such  an 
estate  upon  the  pauper's  father  as  would  give  a  settle- 
ment* 


.    Knox  and  fVaf/brd^  in  support  of  the  order,  were 
stopped  by  the  Court ;  who  called  upon 


Broderick  and  Stephen^  contra;  It  is  not  necessary  in 
cases  of  this  sort,  that  any  thing  more  should  appear 
than  that  the  pauper's  father  had  the  substantial  pos- 
session of  this  estate ;  and  here  he  had  it,  for  the  lord 
could  not  have  taken  it  from  him,  on  account  of  his  own 
grant;  nor  could  the  homage  question  it,  because  they 
had  consented  to  the  grant;  and  a  stranger,  it  is  obvious, 
could  not  interfere.  The  pauper's  father,  therefore, 
had  the  substantial  possession  of  the  estate;  and  the 
grant  was  not  made  for  any  pecuniary  consideration, 
as  was  the  case  in  Rex  v.  Warhlington.  {a)  There  there 
was  a  fine  paid,  but  tliere  is  none  here.  The  word 
"  purchase,"  in  the  statute  of  the  9  G.  1.  c.  7-  is 
used  in  its  popular  sense,  as  denoting  a  purchase  for 
money.    Rex'y.  Marwood.  (b)    For  there  a  voluntary 


(«)  1  Term  Rep,  211. 


(ft)  Burr.  S.  C.  586. 


n 


con- 
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conveyance^  without  any  pecuniary  consideration,  was  1818. 
held  not  to  be  within  the  statute.    There  is  no  pecuniary 

The  KiKO 

consideration  here :  the  quit  rent  of  2s.  Gd.  not  being  agahut 

given  as  a  consideration  for  the  estate,  but  only  in  lieu  mts  of 
oi  tne  services. 


Abbott  C.  J.  I  think  that  this  grant  was  not  a 
valid  conve3rance  of  the  copyhold  estate,  because  there 
18  no  custom  stated  for  the  lord  to  make  a  new  grant  of 
copyhold  within  this  manor.  Unless  that  custom  exists, 
there  can  be  no  copyhold  except  where  the  land  has 
been  at  all  times  demised  or  demisable  by  copy  of  court 
roll.  The  lord,  therefore,  had  no  right  to  make  this 
grant.  But  even  if  the  grant  were  good,  I  should  still 
think  that  this  case  fell  vdthin  the  9  G.  1.  c.  7«,  for  here 
the  land  was  originally  demised  for  a  mere  money  con- 
sideration, to  be  paid  annually,  and  the  sum  stated  in 
the  case  was  a  full  consideration  for  all  that  the  lord 
granted  at  the  time.  I  cannot  distinguish  this  case 
firom  Rex  v.  Warblington^  which  must  govern  our  pre- 
sent decision.  Then  if  the  case  falls  within  9  G.  I.e.  7., 
it  is  dear  that  the  consideration  was  less  than  SO/.,  the 
sum  required  by  the  act. 

Bayley  and  Holroyd  Js.  concurred. 

Order  of  Session^  confirmed. 
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The  Kino  against  The  Sheriffs  of  London,  in 
the  Cause  of  Hollier  against  Clark. 

At.  T^HE  pitintiff  sued  the  defendant  as  acceptor  of  a  bill 
of  exchange^  and  at  the  same  time  brought  actions 
^gaifist  the  drawer  and  iiidorser*  In  this  action  against 
tiM  acceptor  he  oblaiaed  an  attachment  against  the 
sheriSi  for  not  bringing  in  the  body.  An  order  was 
made  by  a  judge  at  cbambersb  oa  the  application 
of  tlie  defaadant,  that  it  should  be  referred  to  the 
master  to  compute  what  was  due  to  the  plaintiff  on  the 
hill,  and  that  the  attachment  should  stand  as  a  security 
for  the  debt  and  costs.  The  maiter  computed  what 
wasdueon  the  bill,  and  taxed  the  plaintiff's  costs  in  this 
action ;  but  refused  to  include  in  his  taxation  the  costs 
in  the  actions  against  the  drawer  and  indorser. 

CampbM  now  moved  for  a  rnle  to  shew  cause  why 
the  master  should  not  reriew  his  taxation,  anc^  why 
the  attachment  should  not  stand  as  a  security  for  the 
debt  and  the  costs  in  the  three  actions.  He  i)roduced 
an  affidavit,  from  which  it  appeared  to  have  been  the 
practice  in  the  office  of  the  sheriffit  of  London,  that 
where  an  attachment  has  been  obtained  in  an  action 
against  the  acceptor  of  a  bill  of  exchange,  the  costs  of 
any  actions  conmienced  against  the  drawer  or  indorsers 
are  always  paid  under  the  attachment.  And  he  com- 
pared this  to  an  application  to  stay  proceedings  in  an 
action  against  the  acceptor  of  a  bill  of  exchange,  in 
which  the  defendant  is  obliged  to  pay  the  costs  in  the 

1 1  actions 
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mctions  against  the  drawer  and  indorsers.      Smith  v«         ]dl8. 
Woodcock,  Same  v.  Dudley,  4  T.  JS.  691.    But  oTT" 

againsi 
The  ^heriflli  of 

The  Court  said  the  practice  which  appeared  to  hiave  i^ndow. 
prevailed  in  the  office  of  the  sheriiK  of  London  was  un- 
reasonable. .  All  that  the  plaintiff  can  expect  from  the  * 
sheriff  is  what  he  could  have  recovered  in  the  action 
had  he  proceeded  to  judgment  and  execution  againtc 
the  defendant  Here  the  defendant  would  only  have 
been  liable  for  the  debt  and  his  own  coats.  The  costs 
in  the  other  actions  coiild  not  have  been  laid  as  special 
damage^  as  those  actions  were  commenced  at  the  same 
time  as  that  against  the  acceptor.  The  contempt  of 
the  sheriff  is  purged  by  placing  the  plaintiff  in  as  good 
a  situation  as  he  could  have  been  in  had  the  defendant's  , 

body  been  brought  into  courts 

Rule  refused,  (a) 

(a)  Soe  Windham  ▼.  WUker,  Sir.  515. 


Hay  and  Others^  Assignees  of  MattreVs,  a  FrUayf 
Bankrupt,  against  Fajubairn. 

A  SSUMPSIT  for  money  had  and  received  by  the   The  21  juc.  u 
defendants  to  the  use  of  the  plaintiffs  as  assignees   1^  repealed  as 
of  Tkomas  Matthews  a  bankrupt.      Pica,  general  issue.  Se'sbljwgi!^ 
The  cause  was  tried  before  Wood  B.  at  the  assizes  for  J^'XH^ii!!*" 
the  county  of  Durham  1817,  When  a  verdict  was  found  ^  o^r»f  "^» 

^  Kup,  duly  ns- 

«  ,  ngned  liis  in- 

tercit  ia  k  to  i?.»  aad  J?,  became  the  registered  owner,  but  by  hii  pcraussion,  j4,  con- 
tinued to  hsfe  the  same  in  his  possession,  order,  an^  dispositiun,  until  he  became  bank- 
rupt :  JiM  thi^  the  property  in  the  fthip  pamed  to  j1/%  mmguecB  uader  the  statute  of 
Jiamrs*  *' 

Vol.  II.  O  for 


'    Hat 

agamtt 
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18 18.        fer  the  plaiDlilEs  damages  5851.,  subject  to  tbe  opinioii 
of  the  Court  on  the  following  cate. 

MaUheaos  the  bankrupt,  the  registered  owner  of  a  ship 
called  the  DdpMfh  being  indebted  to  tjie  deAndants,  by 
indenture  on  the  22d  Nagemlmr  1815,  (reciting  the  certi- 
&aiteof  the  registry  of  the  ship^)  assigned  the  sbqfi  dien 
being atsea to  the defioMlant  J^iiiriairii,  as  a  security  for 
hia  ddit.    The  deed  contained  a  covenant  by  Fkirbaim 
lo  re-assign  the  same  to  the  bankrupt  on  payment  of  the 
debt;  and  that  until  the  ship  shoidd  be  sold  under  the 
4ged  ti&  bofiin^  was  io  be  p^rwuiUd  ioimogf  koldfmnd 
€i^qj^  tike  same  and  ip  receive  amdiaieiiegainMmndft'Q^ 
Jor  hisawnuse  andbetu^  A  oapy  of  this  deed  «asde» 
liirectd  on  the  22d  ^oMPiAer  to  Uiepepper  oSocr  of  the 
custom-house  at  Sunderland  s  and  on  the  retam  of  the 
vessel  the  requisites  of  the  register  ad  were  complied 
with  so  as  to  v^  the  legal  interest  in  Fairbarm.   At  the 
time  of  the  execution  of  the  assignmoit  the  bankrupt 
.had  the  possession  of  the  ship,  and  continued  from  that 
time  until  his  bankruptcy  to  exercise  all   the  acts  of 
ownership,  by  appointing  captains,  chartering  the  vessel, 
repairing  and  insuring  the  same  at  his  own  expenoe; 
but  she  was  navigated  under  the  certificate  of  r^istry 
which  had  been  granted  to  the  defendant  in  compliance 
with  the  roister  acts.     The  defendant  never  interfered 
in  any  way  with  the  conduct  or  management  of  the  ship 
until  the  1st  June  1816,  when  he  took  possession  of  the 
same,  displaced  the  master  from  his  command  and  re- 
appointed one  under  himself.     The  commission  against 
MaUhews  issued  on  the  11th  Mm/  1816,  under  which 
he  was  duly  declared  a  bankrupt.     The  defendant's  de- 
mand upon  the  ship  had  been  reduced  by  payments  ti> 
about  595^;  he  sold  the  ship,  and  the  proceeds  thereof 

14  remained 
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i^miained  in  his  hands.     The  qnestion  fbr  the  opinion  ]818. 
of  the  Conrt  was^  whether    the  benknipt  was  not  " 

to  be  considered  the  ostensible  owner  under  the  stat.  againti 


Tlndal,  for  the  plaintiffi*     The  bankrupt  at  the  time 
of  his  bankruptcy  had  the  ship  in  his  possession,  order, 
and  disposition,  by  the  consent  of  the  true  owner ;  and 
this  case  fiills  within  the  stat  2 1  Jac.  1 .  r.  1 9.  i.  1 1 «,  unfeas 
the  ship  roister  act  operates  as  a  repeal  of  the  former 
statute  as  far  as  ships  are  concerned.     In  Robinson  r. 
M^DmndHa),  T.  56  6. 3.,  this  yery  point  Was  decided 
by  this  Court.     There  Bell  and  Clarksony  the  roistered 
owners,  executed  a  UU  of  sale  to  the  Sharps  as  a  seeu-> 
ritjr  for  advances  which  had  been  made  by  the  Sharpg 
to  them.     At  the  time  of  the  execution  of  the  bill  of  sale 
the  !^ip  was  at  sea;  she  returned  the  latter  end  of 
1811.    Sharp  did  not  then  take  possession ;  but  after- 
wards^ in  May  1812  the  ship  was  rc^tered  in  his 
name.    Notwithstanding  this  alteration  the  ship  con- 
tinued under  the  orders  of  BeU  and  Clarkson^  who  ex- 
erciswl  all  the  ordinary  acts  of  ownership.     The  Sharps 
became  bankrupts :  the  ship  returned,  and  shortly  after- 
wafde  Bdl  and  Clarksan  became  bankrupts.     Upon 
these  facts  this  court  were  of  opinion  that  Bdl  and 
Oatksan  were  the  ostensible  owners  within  the  2 1  Jac.  1. 
^  i9.  ^.  tL;  and  Lord  Ettenbarougkj  in  delivering  the 
judgment  of  the  Court  said  *^  The  register  acts  were 
passed  for  purposes  of  public  policy,  and  the  means 
ndqptedfor  effecting  that  object  are  such  that  every 
person  daiming  tilte  through  the  medium  of  a  convey^ 
ance  as  ike  act  of  parties  must  shew  a  convey  auce  of  the 

(a)  S«lwyn,N,P.  1142. 

O  2  form 
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1818.  Form  and  character  prescribed  bj  those  statutes.  The 
plaintifis  did  shew  an  original  title  in  the  bankrupts  whom 
agaitist  they  represented,  grounded  upon  such  conveyances.  Has^ 
that  title.been  divested,  as  against  them  (they  being  the 
representatives  also  of  the  general  body  of  creditors),  by 
any  other  conveyance  ?  It  is  admitted  that  deeds  alone  in 
the  case  of  an  unregistered  ship  would  not  have  that, 
effect,  and  we  think  the  registration  and  new  certificate 
cannot  produce  it.  These  statutes  do  not  affict  titles 
passing  by  operation  of  law,  as  to  executors  or  adminb- 
trators  in  case  of  death,  or  to  assignees  generally  in  case. 
of  bankruptcy.  In  these  cases  a  title  may  be  trai»- 
mitted  without  any  of  the  forms  required  by  the  'stat- 
'  utes;  and  if  a  title  may  be  transmitted  without  these- 

forms  in  cases  of  bankruptcy  generally,  we  see  no  rmaaik 
why  it  may  not  be  so  done  in  a  particular  ^case  *fidltn^ 
within  the  scope  and  operation  of  the  statute  of  Jam^, 
though  these  forms  have  been  complied  with  in  a  con- 
veyance to  others,  i.  e.  the  Sharps^  such  conveyanoe 
being  fraught  with  all  the  mischief  that  statute  was 
meant  to  prevent.  The  register  acts  make  certain 
forms  necessary  to  the  validity  of  transfers  and  coinrey- 
ances  which  antecedently  would  have  been  good  -mod 
valid  without  them,  but  it  was  never  intended  by.  the 
l^islature  that  a  compliance  with  these  forms  should 
give  validity  to  a  transfer  and  conveyance  which  ante- 
cedently  would  have  been  bad  and  invalid,  and  we  think 
*  such  an'efTect  ought  not  to  be  attributed  to  them." 

7%^  Court  then  called  upon  Richardsorij  who  admits 
ted  that  he  could  not  distinguish  this  from  the  ca^is 
cited,  and  they  gave 

Judgment  for  plaintifis.  («) 

(a)  Tlie  cose  was  filcnrBrds  turned  into  a  ipecial  verdict 
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Thomas  against  Vandermoolen.  Friday, 

^  Xov.  20th. 

j\  SSUMPSIT  for  goods   sokl   and  money  count.  \vhereaih«a 

Plea,  to  counts  for  goods  sold,  a  judgment  re-  ^^^aicS^ed  to 

coveTjed,  aud  to  the  other  counts  payment.      Comyn  "*"*.'?i"*^. 

on  a  former  day  obtained  a  rule  to  shew  cause  why  the  f<^<^^  modes 

.  of  trial,  the 

plaintiff  should  not  be  at  liberty  to  sign  judgment  not-  Court  suffered 

withstanding  these  pleas,  and  why  the  defendant  or  his  si^^dgment 

attorney  should  not  pay  the  costs  of  the  plea  and  of  the  **  ^"^^i^d  ^ 

application,  on  an  affidavit  that  both  pleas  were  false.  "^U^lf*^  r^h'w 

attorney  pay 
the  oobts  occa- 

'  F.  Pollock  shewed  cause.    The  Court  will  not  try  the  sioned  by  the 
truth  of  a  plea  on  aflSdavit ;  and  the  effect  of  the  present  ^^  Sf  the  * 
iqpplication,  if  successful,  will  be  to  make  it  necessary  J^nrthTpio- 
in   every  case  for  a  defendant  to  verify  his  plea  by   ceedh^ 
affidavit,  which,  in  the  case  of  a  plea  in  abatement,  is 
required    by  statute.       If  it  be  objected    that   there 
were  two  false  pleas,  and  that  one  only  would  have 
been  free  from  objection,    the  Court  cannot  consist- 
ently admit  such  a  distinction,  and  allow  a  defendant 
to  plead  011^  false  plea,  but  restrain  him  from  pleading 
two.      As  to  sham  pleas,  the  Court  cannot  notice  them 
at  such ;     and   although   in   the   case  of   Blewiii  v. 
Marsden  (a),  a  similar  application  succeeded,  yet  there 
the  plea  was  not  only  false,  but  was  calculated  to  bring 
ridicnle  on  the  proceedings  of  the  Court      Secondly, 
he  contended  that  the  plaintiff  having  ruled  the  de- 
fendant to  abide  by  the  plea,  had  so  far  recognized  it 
as  a  good  plea,  that  he  was  stopped  from  now  making 
thit  application,  the  Court  having  in  a  late  case  de- 

(o)  10  Eatt,  237. 

O  3  cided^ 
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1818. 

Thomas 
Vanser- 

XOOLEir. 


cided,  that  after  such  a  rule  th^  plaintiff' could  not  treat 
the  plea  as  a  nullity  and  sign  judgment. 

Bayley  J.  (a)    The  Court  has  no  disposition  to  intro- 
duce a  new  practice ;  but  the  case  of  Pierce  v.  Blake  (6)9 
is  an  aut))ority  to  shew  what  the  duty  of  an  attorney 
is  with  reference  to  this  subject.     There,  Holt  C.  J. 
said,   that  he  remembered  a   case  where    judgment 
having  been  given  against  a  defendant  above  40  years 
of  age,  he  brought  a  writ  of  error,  and  assigned  for 
error,  infancy,  and  appearing  by  attorney,  the  Ck>urt 
fined  the  attorney  for  assigning  those  errors  which  were 
notoriously  false  and    frivolous.^      Considering    this, 
therefore,  as  an  authority  to  shew  that  the  Court  may 
inquire  whether  an  attorney  has  stated  false  facts  upon 
the  record,  and  may  proceed  against  him  accordingly ; 
and  considering  also  that  the  Court  has  in  recent  cases 
expressed   their  disapprobation   of  these  pleas  which 
raise  issues   requiring  different  modes  of  trial,   and 
thereby  impose  on  the  plaintiff  an  improper  difficulty, 
I  feel  no  hesitation  in  saying  that  this  is  a  plea  of  that 
description,  and  therefore  that  this  application  ought  to 
be  granted.     It  is  true  that  in  this  case  there  has  been 
a  rule  to  abide  by  the  plea,  but  that  makes  no  dif- 
ference :  in  fact  it  puts  the  defendant  on  his  guard ;  for 
the  rule  leaves  it  to  the  party  to  abide  by  his  plea  or  not, 
as  he  chooses ;  and  if  he  abides  by  it,  he  must  do  so 
subject  to  all  its  consequences. 


HoLROYD  J.     I  am  of  the  same  opinion.     It  appears 
from  the  case  cited  from  SaUceld^  that  the  Court  may 


(a)  AhboH  C.  J.  was  absent. 


(6)  2Salk.515, 


inquire 
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inquire  whether  the  plea  was  the  act  of  the  party,  or        1618* 
the  act  of  the  attorney ;  and  the  late  coses  referred  to 
in  the  course  of  the  argument  have  also  authorized  this 


mode  of  proceeding.  xoolxit. 

Rule  absolute^  with  costs. 


Baetley  against  Godslake.  (a) 

CAMPBELL  obtained  a  rule  upon  a  formerday,  call-   So  aiM>  whrn. 
ing  upon  the  defendant  to  shew  cause  why  the  plaintiff  wu  mch,  m  to 


thould  not  be  at  liberty  to  sign  judgment,  as  for  want  of  „,▼  for  the 
Uplea;  and  why  the  defendant,  or  his  attorney,  should  ^^^^^ 
not  pay  the  costs  of  the  plea  and  of  this  application.  The  ■^'?^^ 
tction  was  upon  a  bill  of  ejcchange  and  the  money  counts,  ouim  dday 

ami  ezpcnotp 

The  defendant  pleaded  that  the  parties  had  accounted  the  Comt  9a£» 
together,  and  that  upon  such  accounting  a  certain  sum  plaintiff  to  ^gn 
of  money  was  due  from  the  defendant  to  the«plaintiff;  ^^S^^J^ 
and  that,  in  satisfaction  of  part,  defendant  indorsed  to  ^^  Wf  ^^ 
plaintiff  a  bill  of  exchange;  and  that,  in  satisfaction  of 
the  residue,  the  defendant  assigned  to  the  plaintiff  a 
judgment  obtained  by  the  defendant  in  the  Court  of 
Exchequer  in  Ireland,  in  pursuance  of  an  Irish  act  of 
parliament,    enabling  the  conusors  of  judgments   to 
assign  the  same.     The  plea  then  ayerred,  that  the  bill 
was  outstanding  in  the  hands  of  a  third  person ;  and 
that  the  judgment  remained  in  full  force,  as  appeared  by 
the  record  remaining  in  the  Court  of  Exchequer  in 
Dnblin.      An  affidavit  was  produced  that  the  plea  was 
wholly  fiilse. 


(a)  TUt  CMS  WM  bawd  oa  a  mbieqatitt  diqr  in  tfdi  t»in ;  but  as  it 
reliitet  to  the  mmt  fidgeet  m  the  foimer.  It  was  thought  right  to  report 
them  ftogeftcr. 

O  4  Cimyny 
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1818. 

BAfcTLKT 

against 

GODSLAKZ. 
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Conyn,  for  the  defendant,  contended  that  this  plea 
did  not  come 'within  the  rule  laid  down  against  sham 
pleas,  as  it  did  not  require  a  double  replication  with 
two  modes  of  trial,  the  plaintiff  being  at  liberty  to  deny 
the  indorsement  of  the  bill,  and  the  assignment  of  the 
judgment  concluding  to  the  country.  ^But  the  Court 
said*  that  this  being  an  ingenious  plea,  which  the 
plaintiff's  attorney  could  not  be  expected  to  understand, 
would  put  him  to  the  necessity  of  consulting  counsel, 
and  thereby  occasion  delay  and  expence.  It  was 
therefore  a  very  improper  plea  to  be  put  upon  the  files 
of  the  Court.  Upon  this  ground  they  made  the  rule 
absolute.  And  to  prevent  such  pleas  being  pleaded  in 
future,  diey  directed  that  the  defendant's  attorney  should 
pay  the  costs  of  the  application. 


SkUurday* 
Kov.  21st 


The  statute 
51  G.  3.  c.  80. 
extends  to  pa- 
rishes where 
there  arc  tlirce 
officers  only, 
one  of  whom 
acts  as  church- 
warden as  well 
as  overseer; 
and,  therefore, 
an  indenture  in 
such  a  case, 
signed  by  two 
parish  officers, 
one  of  whom 
acted  in  a 
double  capa- 
city, was  held  to 
be  yalid. 


The  King  against  The  Inhabitants  of  St.  Mar- 
garet's, Leicester. 

n^WO  justices  by  their  order,  removed  Hannah 
Barker  and  her  two  children  from  the  parish  of 
St.  Margaret' Sy  Leicester^  to  the  parish  o{  Foxton  in  Lei- 
cestershire.  The  sessions  on  appeal,  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

William  Barker,  the  husband  of  the  pauper,  had  a 
derivative  settlement  in  the  parish  of  Foxton,  and  was 
bound  apprentice  by  a  parish  indenture  dated  30th  Apjil, 
1791,  to  Richard  Warburton  of  Great  fVigslon,  The 
indenture  witnessed,  that  Thomas  Chapman  and  Thomas 
lliffe^  churchwardens  of  the  parish  of  Foxton,  and  the 

said 
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said  Thomas  Chapman  and  Thomas  Coleman^  ovcneen 
of  the  poor  of  the  said  parish,  do  put  and  place 
William  Barker^  apprentice,  &c.  It  was  duly  allowed 
by  two  magistrates,  but  executed  by  Thomas  Chapman 
and  Thomas  Coleman  only.  The  pauper's  husband 
served  a  sufBcient  time  under  it  to  gain  a  settlement  in 
fVigston,  if  the  indenture  were  valid.  It  was  admitted, 
that  Thomas  Chapman  and  Thomas  Iliffe  were  the  two 
churchwardens  of  Foxton  at  the'  time  when  the  same 
Thomas  Chapman  and  Thomas  Coleman  were  appointed 
overseers  of  the  poor,  and  that  these  p^rsoQs  were  the 
officers  of  the  parish  in  the  year  comprehending  the 
SOth  Aprilj  \1S\%  the  day  on  which  the  indenture  was 
executed.  The  question  was,  Whether  the  indenture 
was  valid  or  not? 


1818. 

The  Kijfu 

Thelnlubk- 

antsof 

St.  Mak- 

oaerV 

LjucutkA 


G,  JV,  Marriott  and  Long,  in  support  of  the  order 
of  sessions,  contended  that  this  case  fell  within  the  mis* 
chief  intended  to  be  remedied  by  51  G.  S.  c.  80.  It  is 
admitted,  that  if  both  these  persons  had  been  church- 
wardens as  well  as  overseers,  the  case  would  be  within 
the  act;  then  if  so,  the  present  case,  in  which  only  one 
of  the  persons  acted  in  a  double  capacity,  is  k  fortiori 
within  the  statute. 


PhiUipps  and  Franeklin^  contra,  referred  to  the  pre- 
amble, which  states,  *^  that  in  divers  small  parishes, 
tiso  persons  only  have  been  annually  appointed  to  act," 
and  speaks  of  indentures,  &c.  signed  by  such  two  per- 
sons :  and  the  oiacting  clause  makes  such  indentures^  &c. 
yaUd.  The  act,  therefore,  was  intended  to  apply  to 
those  parishes  only  where  there  are  only  two  parish 
officers,  both  of  whom  act  in  a  double  capacity,  but 

not 
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1818.        ^^^  ^  parishes  where^  as  in  the  present  case,  there  are 
— -—         three  individuals  executing  parish  offices  at  once. 

Hie  King 

'"'^J^y*  Abbott  C.  J.  This  act  of  parliament  was  a  re^ 
^'^^  medial  act)  and  ought  therefore  to  receiye  a  liberal 
construcdont  and  I  do  not  think,  that  in  holding  that 
this  case  is  within  it,  we  put  any  forced  construction 
upon  its  provisions.  This  case  is  clearly,  within  the 
mischief  of  the  act,  and  I  think  within  the  fair  »»AMpit>g 
of  the  words  by  which  it  is  remedied.  I  am  therdbre 
of  opinion,  that  the  51  G.  S.  c.  80.,  extends  not  only  lo 
cases  where  both  the  parish  officers  act  in  a  double 
capacity,  but  to  those  also  where  only  one  of  them  is 
in  that  situation.  The  decision  of  the  sessions  was 
therefore  right 

Baylxt  J.  I  am  of  the  same  opinion.  This  act 
was  passed  almost  immediately  after  the  determinatioQ 
of  this  Court  in  Bex  v.  JU  SaitUSf  Derby,  (a)  And 
tbere^  one  only  of  the  officers  acted  in  a  double  capa- 
city.  It  was  to  remedy  the  inconvenience  resulting 
from  that  decision  that  the  act  was  passed:  I  think  it 
is  not  a  forced  construction  of  it,  (when  it  is  admitted 
that  its  provisions  include  the  case  of  a  double  defidct,) 
to  hold  that  they  also  extend  to  the  case  of  a  defect 
in  one  parish  officer  only* 

HoLROYD  J.  concurred. 

Order  of  Sessions  confirmed. 

(a)  13J&III,  147. 
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tais. 


The  Kmo  against  The  Justices  of  Oxfordshire,  ^^md^ 

hf/'    E.   TgunUm  bod  obtained  a  rule  nisi  for  a  Aooroncr,  un- 

mandamus  to  the  defendants,  to  make  an  order  ^,  aa^jfi.^'^ 

for  paying  Jfr.  George  Ceeilf  one  of  the  coroners  for  "^  «»titied  to 

that  coontj,  a  certain  sum  of  money  out  of  the  conn^  tion  for  the 

miles  trsTclled 


rates,  being  a  compensation,  at  the  rate  of  9^.  per  mile,  b]r  him  in 
for  the  several  miles  travelled  by  him  as  coroner  ik  ^^l^Lmx of  • 
returning  to  kis  usual  place  of  abode,  from  taking  tereral  t^t^,^. 
inquisitions  set  forth  in  his  aflSdavit.  quiimoii. 

• 

Jervis  and  G.  IL  Cross  shewed  cause.  This  depends 
on  the  construction  of  the  25  6. 2.  c.  29.  «•  1.,  by  which 
a  coroner  is  entitled  to  be  paid  ^  for  every  mile  which 
he  shall  be  compelled  to  travel  from  the  usual  place  of - 
bis  abode  to  take  an  inquisition  the  sum  of  nine  pence, 
over  and  above  twenty  shillings  for  the  taking  of  the 
inquisition/'  The  fair  construction  of  this  is,  that  the 
coroner  has  a  right  only  to  charge  for  the  milea  he 
travds  in  going  out  This  statute  was  passed  nxty- 
sevoi  years  ago,  when  the  sum  of  9<2.  per  mile  was  a  fidl 
compensation  for  both  journeys;  and  the  usage  ever 
since  has  been  conformable  to  this  view  of  the  statute. 

JV.  E.  Tamion^  contra.  The  object  of  the  statute 
was  to  give  a  foil  compensation,  and  the  sum  of  9{L  per 
mile  is  not  8u£Bcient  for  that  purpose.  The  act  enables 
the  coroner  to  charge  for  every  mile  he  is  compelled  to 
travel  to  take  such  inquisition.  Now,  he  is  con^lled 
to  travel  the  miles  in  retumii^  to  his  place  of  abod^ 
and  he  therefore  ought  to  be  allowed  for  them. 

Per 


I  • 
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i8i8.  P^  Curiam.     The  words  are^  that  the  coroner  shall 

— """■        he  allowed  9d.  per  mile^^  every  mile  he  is  compelled  to 

ITie  Kino 

against         travel  from  the  place  of  his  abode  to  take  the  inquisitian* 
Ouo^^ib    ^^  ^^^  termini  are  therefore  clearly  pointed  out,  and 

the  coroner  can  onlj  charge  for  the  miles  between 
them*  .  Now,  the  miles  he  travels  in  returning  are 
obviously  not  from  his  usual  place  of  abode^  and  there- 
fore there  is  no  pretence  for  this  charge.  Besides,  .at 
the  time  of  the  passing  of  the  act  (which  is  the  proper 
period  to  be  considered),  this  was  an  ample  com- 
pensation. 

Rule  discharged  with  costs* 


jimday.  The  KxNG  ogaiTist  GiLL  and  Henry. 

An  indictment  T^^E  defendants  were  found  guilty  upon  an  indict* 
c^fKjdthat  j^^^  which  charged  that  they   unlawfully  did 

conspired,  by     .oonspire  and  combine  together,  by  divers  false  pre- 

diren  false  pre-  i        •    i  i     i      .  i      .  •• 

fences  and  sub-  tences,  and  subtle  noeans  and  devices,  to  obtam  and 
d^^SSru)*ob-  acquire  to  themselves,  of  and  from  P.  D.  and  G.  ZX, 
^J^^^^'  divers  large  sums  of  money  of  the  respective  monies  of 
Kums  of  money,  ,^  ^^  p.  J),  and  G.  Z).,  and  to  cheat  and  dcjfiraud 

and  to  dieat 

and  defraud  .thcm  respectively  thereof^  to  the  great  damage  ,&c. 
Held  that  the      And  being  now  brought  up  for  judgment, 

net  of  the  of- 
ftnce  being  the 

^^mte^iilf-  Guniey  moved  in  arrest  of  judgment,  on  the  ground 
fieientonly  to    ^jj^^  ^jjc  indictment  was  framed  too  £:enerally;  that  the 

state  that  fact  e  j  ' 

and  its  object,      words,  ^^  by  divers  false  pretences  and  subtle  means  and 

and  not  neces- 

sary  to  set  out     devices,"  gave  no  information  to  the  defendants  of  the 

specific  charge  against  which   they   were    to   defend 
themselves;  that  the  overt  acts  of  conspiracy  should  be 

r 

stated,  or  at  least  so  much  of  them, as   to.sheif.  the 

15  corpus 
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corpus  delicti  or  transaction  to  which  the  charge  was         18 18* 
meant  to  be  applied ;  and  that  in  no  instance  hitherto        '    ~ 

^^  The  Knro 

had  so  general  a  count  been  supported.  of^n 


Gii.i. 


,  Abbott  C.  J.      The  indictment  appears  to  me  sq^ 
ficient.     The  gist  of  the  ofience  is  the  conspiracy :  and 
although  the  nature  of  every  offeijce  must  be  laid  with 
reasonable  certainty,  so  as  to  apprise  the  defendant  of 
the  charge,  yet  I  think  that  it  is  sufficiently  done  by 
the  present  indictment.      It  is  objected  that  the  parti- 
cular means  and  devices  are  not  stated.    It  is,  however, 
possible  to  conceive  that  persc^ns  might  meet  together, 
and  might  determine  and  resolve  that  they  would,  by 
some  trick  and  device,   cheat   and   defraud   another, 
without  having  at  that  time  fixed  and  settled  what  the  par- 
ticular means  and  devices  should  be.      Such  a  meeting 
and  resolution  would  nevertheless  constitute  an  ofience. 
If,  therefore,  sf  case  may  be  reasonably  suggested  In 
mduch  the  matters  here  charged  virould,  if  there  were 
nothing  more,  be  an  o£(ence  against  the  law,  it  is  im- 
ponible,  as  it  seems  to  me,  to  conclude  that  the  law 
should  require  the  particular  means  to  be  set  forth. 
The  oflenoe  of  conspiracy  may  be  complete,  although 
the  particular  m^ns  are  not  settled  and  resolved  on  at 
the  time  of  the  conspiracy.     \  think,  therefore,  that 
no  sufficient  ground  has  been  stated  for  arresting  the 
judgment. 

Bayley  J.  I  am  of  the  same  opinion.  When 
parties  have  once  agreed  to  cheat  a  particular  person  of 
l|is  moBiei^  although  they  may  not  then  have  fixed  on 
any  means  for  that  purpose,  the  ofience  of  conspiracy  :is 
complelei     This*  case  appears  to  me  not  distinguishable 


•■  \  r 
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IftlB*         in  priocipte  from  the  King  r.  JEcdes  (a),  which  decided 
— —         that  the  means  need  not  be  stated ;  and  there  BuUer  J. 

The  Kxvo 

ojumui  said,  ^*  that  the  means  were  matter  of  evidence  to  prove 
the  charge  and  not  the  crime  itself."  It  is  there- 
fore not  necessary  to  state  the  means  at  all  in  the 
'indictment,  it  being  qaite  suflGicient  to  charge  the  de- 
fcndailts  with  the  illegal  conspiracy,  which  is  of  itself 
an  indictable  ofience. 

HoLBOYD  J.  I  am  of  the  same  opinion.  The 
present  case  differs  materially  from  the  case  of  obtain^ 
ing  money  mider  false  pretences.  There  the  fal«e 
pretences  constitute  the  offence;  but  here  the  con- 
spiracy^  is  the  c^nce;  and  it  is  quite  sufficient  to  state 
only  the  act  of  conspiring  and  the  object  of  the  con- 
spiracy in  the  indictment  Here  it  is  stated  that  the 
parties  did  conspire,  and  that  the  object  was  to  obtain, 
by  fidse  pretences,  money  iarom  a  particular  person. 
Now,  a  conspiracy  to  do  that  would  be  indictable^  evtn 
where  the  parties  had  not  settled  the  means  to  be  em- 
ployed.    I  therefore  think  that  there  is  no  ground  for 

arresting  the  judgment 

Rule  refused. 

(a)  Cited  in  6  Term  Bep.  628.,  and  reported  in  the  laek  •ditiott  of 
LeacfCs  Crown  Law,  274. 


3ii«dw,  Lewis  against  Hammond. 

Where  a  torn-      A  SSUMPSIT,  for  money  had  and  received,  money 

pike  act  es^  /^        •  j         j  i     -r^i  » .       ' 

empted  pemns  paid,  and  on  an  account  stated.  Flea,  general  issue, 

going  to  and      The  Cause  was  tried  before  Holroyd  J.,  at  the  last  as* 

returning  frofn 

tiieir  proper  parodiial  dmrcfa,  chapel,  or  other  place  of  religious  worship  on  Sundays  :** 
Held  that  the  word  "  parochial"  extended  over  the  whole  dauie;  and  therefise  that  a 
Digital*  was  not  ^thm  the  exemption  in  going  to  and  returning  from  his  proper  place  of 
religidttt  wocship^  dtimte  out  of  the  parish  in  ii^ich  he  resided. 

sizes 
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siz^  for  the  county  of  fVili$9  and  a  verdict  was  found 
for  the  plaintifi^  damages  iOd.  and  costs  40f.,  sub» 
ject  to  the  opinion  of  the  G>Qrt,  upon  the  ibilawiog 


1818. 


By  an  act  of  the  37  G.  S^  there  was  directed  to  be 
taken  at  the  several  tuminkes  erected  by  virtue  of  that 
act,   the    toll  of  5d,   for    every  horie    drawing  any 
carriage^  with  the  usual  power  of  distress  in  case  of 
Hon-payment.     The  act  contained  a  proviso,  that  no 
toll  should  be  demanded  or  taken  for  the  passage  of  any 
person  or  persons  residing  in  any  township  or  parish 
in  which  the  roads  lay,  going  to  and  retnmhig  from 
their  proper  parochial  church,  chapel,  or  other  place 
of  religious  worship,    on  Sundays^  or  attending  the 
funeral  of  any  person  or  persons  that  should  die  and  be 
buried  in  the  same  parish.     The  plaintiff  was  and  had 
been  for  a  long  period,  an  inhabitant  of  Bowde^  one  of 
the  parishes  in  which  the  roads  mentioned  in  the  act  lay, 
where  there  was  a  parish  church.  During  all  that  time, 
lie  had  besn  a  member  of  a  congregation  of  protestant 
disaentars,  whose  place  of  rdigious  wcnrship  was  at 
JJemzei,  and  a  regular  attendant  at,  and  contributor  to, 
such  place  of  religious  worship^  wkich  wasjbund  by  tig 
jwyiobeldtproperftaceqfreligUnnwiinhip*  OnSunday^ 
£Oth  AprUj  the  plaintifi^  with  his  fomily,  went  in  a  taxed 
cart  drawn  by  two  horses,  from  his  house  at  Bawdct  to  the 
aeettng4ion8e  at  DevizeSy  for  the  purpose  of  attending, 
and  did  attend  Ae  celebration  of  divine  worship  there. 
He  went  thither  by  the  direct  roa8,  and  returned  di- 
rect to  his  own  houses  and  in  so  doing  passed  through 
a  turnpike  gate  in  the  parish  ofBowde^  being  one  of 
the  tanipike  gates  erected  by  virtue  of  the  act    The 
meeting-house  was  in  the  parish  of  Si*  Marjf^  Devizes^ 

and 


Uammoniw 


HiiifMoirD. 


208  CASES  iM  MICHAELMAS  TERM 

1818.        and  there  were  two  intervening  parishes  between  that 
'        .       parish  and  the  parish  of  Bowde.    The  defendant  was 

agomtt  the  collector  of  the  toll  at  the  gate,  and  demanded  the 
sum  of  10^.  for  the  passage  of  the  plaintiff  in  his 
cart.  The  plaintiff  stated  the  place,  and  the  purpose 
to  and  for  which  he  was  going,  and  claimed  to  be 
exempted  from  the  payment  of  toll,  under  the  proviso 
in  the  act  The  defendant  refused  to  permit  the  plain- 
tiff to  pass  without  payment  of  the  toll,  and  the  plain- 
tifl^  to  avoid  the  distress  which  was  threatened,  paid 
I0d.f  which  waa  so  demanded. 

This  case  was  argrued  on  a  former  day  in  this  term, 
by  Gaselee  for  the  plainti£^  and  C.  F.  Williams^  for  the 
defendant.  The  Court  went  so  fully  into  the  question 
in  giving  judgment,  that  it  became  unnecessary  to  state 
the  arguments;  and  now, 

Abbott  C.  J.  delivered  the  judgment  of  the  Court* 
This  case  was  very  well  argued  before  us,  in  the  course 
of  the  present  term.  By  the  body  of  the  act  tlie  toll 
is  imposed  generally ;  the  party  who  declines  to  pay 
it,  must  therefore  bring  himself  within  the  terms  of 
the  exception  ;  but  we  are  of  opinion  that  the  plaintiff 
has  not  been  able  to  do  so«  The  early  parts  of  the 
clause  of  exemption  are  not  framed  with  such  perspi- 
cuity as  to  aid  the  construction  of  the  latter  part,  upon 
which  this  question  has  arisen.  That  part  is  as  fol- 
lows ;  *'  nor  for  any  person  or  persons  residing  in  any 
township  or  parish,  in  which  the  said  roads  lie,  going 
to  and  returning  from  their  proper  parochial  church, 
chapel,  oi;  other  place  of  religious  worship  on  Skifidat/sJ* 
This  exception  does  not  extend  generally  to  all  per- 
sons  goitig  to  or  returning  from  a  place  of  religious 

worsliip. 
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worship,  nor  even  to  all  persons  going  to  or  refmrnin^  181 9» 
from  their  proper  place  of  religious  worship ;  for  it  is  T""" 
obvioBS)  that  a  person  of  the  same  religious  persuasion  a^atnit 
as  the  plaintifi^  and  who  shottid  be  a  member  of  a  dis* 
senting  congregation,  assembling  at  a  place  situate  in 
one  of  the  parishes  in  which  these  roads  lie,  but  nHio 
should  reside  out  of  any  of  those  parishes,  would  not 
be  entitled  to  the  benefit  of  the  exemption.  It  is  ob- 
vious also,  that  members  of  the  Church  of  Engldkd^ 
residing  in  one  of  the  parishes,  who  should  resort  to  a 
church  in  another  parish,  either  ordinarily,  by  reason 
of  its  more  near  and  convenient  situation,  or  at  extra* 
ordinary  seasons,  when  the  church  of  their  own  parisli 
might  happen  to  be  utider  repair,  wooM  not  be  entitled 
to  the'  eotemption ;  because  such  persons  would  not  be 
going  to  their  proper  church.  And  this  appears  to  us 
to  shew,  that  the  words  <^  chapel  or  other  place  of  re- 
ligious worship,"  which  follow  the  word  church,  are  to 
be  understood  of  places  of  the  same  kind  as  church, 
which  is  first  mentioned.  It  is  not  denied  that  they 
are  to  be  so  understood,  as  far  as  regards  the  first 
epithet  **  proper,"  that  is,  that  they  are  to  be  under- 
stood of  places  of  assembly,  of  which  the  parties  resort- 
ing to  them  are  quodammodo  members.  And  we  think 
they  are  so  to  be  understood  also,  with  reference  to  the 
epithet  <'  parochial,''  and  that  this  word  is  to  be  applied 
in  construction,  not  to  the  word  diurch  only,  but  also  to 
the  following  words,  *^  chapel  or  other  place  of  religious 
worship,"  as  denoting  the  situation  of  such  chapel  or 
other  place,  with  reference  to  the  residence  of  the  per- 
sons frequenting  it.  This  construction  is  also  aided 
by  the  oonsideration  of  convenience.  The  gate-keeper 
may  be  expected  to  inform  himsdf'  as  to  the  persons 
Vol.  II.  V  residing 
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1818. 


JLxwis 

against 
Hamkoiid. 


residing  in  his  parish,  the  places  of  worship  situate 
within  it,  and  the  hours  of  usual  attendance  at  them, 
but  he  cannot  be  expected  to  acquire  such  information, 
as  to  other  and  more  distant  places :  and  unless  we 
are  right  in  our  construction  of  the  clause,  there  will 
.he  no  limit  to  the  distance  of  the  place,  except  such  as 
the  practicability  of  travelling  to  it  may  impose.  The 
.extensive  limits  therefore  contended  for  by  the  plaintiflT, 
may  occasion  much  uncertainty  and  confusion,  and 
much  dispute  and  wrangling,  on  a  day  tliat  ought  to 
be  specially  devoted  to  chari^  and  peace.  For  these 
jreaaons,  we  are  of  opinion^  that  the  plaintiff  is  not  en- 
titled to  recover:  and  the  postea  must  be  delivered  to 
the  defendant,  that  a  nonsuit  may  be  entered. 

Judgment  for  Defendant. 


T\iesdaf/, 
JVbv.  24  th. 


Bedford  against  Deakin,  Bickley,  and  Hick- 
man. 


Where  one  of       A  SSUMPSIT  by  the  plaintiff  as  indorsee  against 

three  ptrtnerst      XJl 

after  A  diasolu-  the  defendants,  as  drawers  of  the  two  following 

^p,  undaSSl   bills  of  exchange:  "  May  6th,  1813,  Seventy-five  days 

by  deed  to  pay 
a  particiilur 
partnership 
debt  on  two 
bills  of  ex. 
change,  and 
that  was  com- 
municated to 
the  holder, 

who  consented  .        

to  take  the  separate  notes  of  the  one  partner  for  the  amount,  stnctJy  resefvmg  his  ngfat 
airainst  all  thiee»  and  retained  po^esdon  of  the  original  bills  :  Held  that  the  separate 
notes  having  pi^yved  unproductive,  he  might  still  resort  to  his  remedy  against  the  other 
nactnen,  and  that  the  taking  under  those  circumstances  the  separate  notes,  and  even 
afterwards  lenevring  them  several  times  successively,  did  not  amount  to  satis&ctioo  of  the 
joint  debt, 

Bicklev 


after  date,  pay  to  the  order  of  Mr.  John  Smithy  three 
hundred  and  forty-eight  pounds,  value  received.** 
"  December  7th,  1813,  Seventy-five  days  afterdate,  pay 
to  the  order  of  Mr.  Edward  Hickman^  two  hundred 
and  fifty  pounds,   value  received."      The  defendants 
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Jickky  and  Hickman  pleaded  their  bankraptcy,  and  1818. 
as  to  Uiem  a  nolle  prosequi 'was  entered.  The  de-  — — 
fendant  DeaJein  pleaded  the  general  issue.  The  cause  agmmt 
came  on  to  be  tried  Bi  Westminster^  at  the  sittings  after 
Trinity  Xjcvm^  ISIT*  before  IjotA  EUenboroughC.3. 
when  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  upon  the  following  case: 

In  the  year  1813,  the  three  defendants 'carried  on 
business  together  in  partnership  at  Bilsttm  in*:ilhe 
county  of  Stqffbrdy  under  the  firm  of  Bickley^  Hickman 
and  Co.  and  as  such  partners,  they  drew  the  instru- 
ments declared  upon,  on  the  days  they  respectively 
bore  date,  which  were  indorsed  over  to  the  plaintifi. 
They  were  duly  presented  for  payment,  and  were  dis- 
honoured, and  the  defendants  had  regular  notice  of 
their  dishonour.  The  defendants  dissolved  their  part- 
nership on  the  6th  day  of  February^  1814,  and  the 
plaintiff  was  aware  of  this  event.  In  the  month  of 
December  following,  the  defendant  Bickley,  came  to 
one  Birch  a  friend  of  the  plaintiff's  and  stated,  that  he 
wished  to  make  an  arrangement  with  the  plaintiff 
about  the  two  bills  in  question :  that  an  arrangement 
had  been  made  atnongst  the  three  partners,  by  which 
he,  Bickleyj  was  to  provide  for  these  two  bills,  and  rer 
quested  Birch  to  offer  the  plaintiff  his,  Bicklejfsy  pro- 
missory notes,  for  the  principal  and  interest  due  upon 
them,  payable  at  four,  eight,  and  twelve  months,  to 
be  indorsed  by  George  Bushbury  the  younger.  Birch 
in  consequence  communicated  what  had  passed  between 
Biddey  and  himself  to  the  plaintiff,  who  consulted 
Birch  about  the  propriety  of  taking  other  securities, 
saying,  he  held  very  good  ones  already,  and  he;  did 
not  wish  to  prgudice  those  which  he  then  held.    How- 
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1818.        ever.  At  last  he  agreed  to  take  the  notes  of 


Bs»roMD 


reserving  shietly  the  security  of  the   three   partners 
agamMt        Birch  oommunicated  this  to  Bideley^  who  accordingly  on 
the  27th  day  of  December^  1814,  gave  to  the  plaintiff 
three  promissory  notes  bearing  date  that  day,  made 
by  himself  payable  to  his    own   order    at    Mesan. 
Spooner  and  Co.  bankers,  and  indorsed  by  him  and 
the  said  George  Bashbwy  the  younger,  one  for  205£i  at 
ibsr  months,    another  for  223/.  lis.  Ud.  at    ei§^ 
montlis,  and  the   third  for  210/.  at  twelve  months^ 
amounting  together   to  the  sum   of  638/.  Il5.  114, 
being  the  amount  of  the  principal  interest  and  expenoca 
on  Bickley^  Hickman  and  Co.'s  two  bills,  and  intcrat 
on  Bicklei/s  new  notes  from  the  dates  thereof,  dnring 
the  time  they  had  to  fun.     The  two  bills  on  which  the 
action  was  brought,   remained  in  the  hands  of  the 
plaintiff.    When  the  notes  for  205/.  and  223/.  1  ll.  1  lA 
respectively  became  due,  they  were  taken  up  by  Bicibg^ 
by  means  of  other  bills  indorsed  by  the  plaintiff  and 
discounted  by  BickUy.     These  bills  .were  dishonoured 
and  taken  up  by  the  piainti£^  and  produced  nothing  to 
him.     There  never  was  any  productive  payment   of 
the  notes  for  205/.  and  223/.  1 U  1  Id.    The  note  for 
210/.  always  remained  in  the  plaintiff's  hands,  and 
was  never  paid,  nor  did  Bickley  ever  give  the  plaintiff 
any  bills  or  securities  of  any  sort  to  cover  it    The 
case  thai  set  out  parts  of  a  deed  dated  December 
Idth,  18U,  executed  by  the  partners,  and  Mushbury, 
by  which  Bickky  agreed  to  take  certain  debts  (amongal 
which  were  the  two  bills  in  question)  upon  himself 
and  Deakin  took  other  debts  upon  himself.    Thia  was 
the  arrangement  which  Bickley  communicated  through 
Birch  to  the  plaintiff.      Hicknuin    became  a  baukr 
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nipt  on  Noomber  4tht   1814,   nnd  JBickley  on  jy^       1818. 

Campbellj  for  the  plaintiff.  The  defendant  Deakin  ^^>»^*- 
wa9  originally  liable  on  these  bills  as  a  principal  debtor, 
and  must  still  remain  so^  unless  the  debt  appears  to  have 
been  satisfied*  The  plaintiff  in  this  case,  though  he- 
took  new  securities  from  Bicklejff  expressly  stated  at 
the  time  that  he  considered  all  the  three  partners  as 
still  liable^  and  he  Vfipi  possession  of  the  original  bills. 
Suppose  Deakin  had  pleaded  that  these  notes  were  ac- 
cepted by  Bedford  in  satisfiulion,  the  facts  stated, 
clearly  would  have  negatived  that  plea ;  nor  will  the 
eircurnstance  that  the  three  notes  include  interest  on 
the  original  bills  up  to  the  period  of  the  notes  becoming 
due,  make  any  difference,  for  the  utmost  that  would 
ibUow  from  that  would  be^  ttiat  the  plaintiff's  right  o£ 
action  would  be  Sat  that  period  suspended.  In  Nea^ 
march  v.  Clay  (a),  the  case  turned  on  the  application  of 
payments,  and  there  also  the  origintu  bills  had  been 
delivered  up,  upon  which  latter  circumstance^  Lord 
EUenbarough  proceeded  in  his  judgement.  But  that 
does  not  exist  here :  and  the  same  observation  applies 
to  Evans  v.  Drummand^  {b)  Reed  v.  IVhiie  (c)  turns  on 
the  particular  mode  of  dealings  and  the  plaintiffi  by 
their  conduct  in  that  case^  had  enabled  the  ship's  hui^ 
band  to  receive  money,  which  he  ought  not  to  have  re* 
ceived.  At  all  events  the  plaintiff  is  entitled  to  recover 
to  the  extent  of  ilOA,  for  even  supposing  that  the 
renewal  of  the  two  other  notes  affected  the  case^  there 
was  no  renewal  of  that  note  by  Bickley». 

{a)  UEMt  S39.  {h)  4Etp.  89i  (r)  5S$p.  in. 

P  3  Gasekey 
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1818.'  GaseleCf  contra.     The  plaintiff,  in  this  case,  had  a 

.      fuU  knowledge  that  the  agreement  between  Bickley  and 

offUMt  Deakin  was,  that  the  former  should  pay  this  debt ;  for 
this  was  communicated  to  him  by  Birch.  He  then  lakes 
from  Bickley  three  notes,  to  the  amount  of  the  debt  and 
interest ;  and  afterwards,  in  the  absence  of  Deakin,  gives 
time  to  Bickley  on  all  the  notes,  and  even  successively 
renews  two  out  of  the  three.  After  that,  he  must  be 
taken  to  have  accepted  the  securities  given  by  Bickley, 
one  of  the  partners,  as  a  satisfaction  for  the  original  debt 
due  by  all  of  them  ;  and  that,  on  the  authorities  of 
Reed  V.  White,  and  Evans  v.  Drummond,  will  entitle 
Deakin  to  the  judgment  of  the  Court.  All  that  Deakin 
could  look  to  was  the  conduct  of  the  plaintiff;  and  from 
the  circumstances  stated,  and  the  length  of  time  elapsed, 
he  might  naturally  conclude  the  whole  was  settled. 
And  the  givjpg  time  to  Bickley  by  the  plaintiff  was 
sufficient  to  exonerate  him.  ^Abbott  C.  J.  Can  it 
be  contended  that  Deakin  could,  under  the  deed  stated 
in  the  case,  have  demanded  that  the  plaintiff  should 
sue  Bickley  on  these  bills  ?  In  the  case  of  principal 
and  surety  the  latter  may  do  so.  And  if,  therefore, 
the  creditor  have,  by  giving  time  to  the  principal, 
disabled  himself  from  complying  with  the  surety's 
demand,  the  latter  is  discharged.  That  is  the  found- 
ation of  the  rule  which  was  originally  established  in 
equity:  but  that  does  not  apply  to  a  case  like  this.] 
In  English  v.  Darley  [a\  and  Gould  v.  Bx)bson  {b\  it  was 
held,  that  taking  a  fresh  security  from  the  acceptor  of  a 
bill  discharged  the  indorsers ;  and  yet,  in  those  cases, 
the  holder  expressly  reserved  his  right,  and  retained  the 


(a)  2  B9S.  4f  Pu^  61.  (Jb)  8  Easty  576. 
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original  bills.    At  any  rate,  the  defendant  ought  to  be         1818. 
liable  only  to  the  amount  of  210/i;  for  the  successive       ^ 
renewals  of  the  other  notes  must  surely  exonerate  him         agwui 
as  to  those.     Whatever  reservation  the  phuntiff  might 
at  first  have  nuule^  still  it  does  not  appear  that  he  made 
any  at  the  times  when  the  notes   first  given,  were 
renewed. 

CampbM^  m  reply,  was  stopped  by  the  Gburt; 

Abbott  C  J.    I  think  that  the  plamtifi^  is  entitled  to 
recover  his  whole  demand  from  Deakin.    In  this  case, 
all  the  defendants  were  jointly  liable  on  the  ori^al 
bills ;  and  therefore  it  is  very  different  from  the  cases 
cited  of  difierent  parties  on  a  bill  of  exchange^  where^ 
by  the  form  of  the  instrument,  they  are  not  all  jointly 
liable^  but  have  remedies  over  against  each  other.     But 
it  is  urged,  that  in  this  case,  the  defendants  entered  into 
an  agreement  by  deed,  by  which  one  of  them,  BitUey^ 
undertook  to  discharge  the  bills  in  question ;  that  this 
was  communicated  to  the  plaintifi^  through  Birch  ;  and 
thai  the  acceptance  by  him  of  the  new  securities  from 
BicUofj  under  this  agreement,  discharged  Deakin  from 
his  origmal  liabili^.    But  how  does  the  fistct  stand  ?  On 
the  circumstances  being  communicated  to  the  plaintiff' 
by  BircKj  he  refused*  to  assent  at  first  to  the  agreement, 
saying  that  he  already  held  very  good  securities,  and 
that  he  did  not  wish  to  prejudice  them ;  and  whoi  at 
last  he  agreed  to    take  BiciUj/s  notes,    he  did  so^ 
reuroing  strictly  the  security  of  the  three  partners.     It 
trannot,'  therefore,  be  reasonably  said  thajt  the  plaintiff 
ever  agreed  to  take  Bicklerfs  notes  as  a  satisfiiction  for 
his  claim  upon  the  original  bills.    But  it  is  then  argued 

P  A  that 
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18 18*         ^^  ^^  renewal  of  the  two  notes  operated  as  a  discharge 
— — -        pro  tanto  of  Deakiih  inasmuch  as  the  plaintitF  had  no 
m^       right  to  do  that  without  Deakin^s  knowledge,  it  being  a 
I^KiK-        detriment  to   him,    by  preventing  him  from  having 
recourse  to  his  remedy  against  Bickley  on  the  agree- 
ment.     Whether  this  was  done  without   the   actual 
knowledge   of  Deakin  I  cannot   say,   the  case  being 
silent  on  the  point.     But  undoubtedly  he  had  legal 
knowledge  of  it;  for  he  knew  that  the  original  bills  had 
not  been  delivered  up  by  the  plaintiff,  and  that  till  that 
happened  he  remained  liable  upon  them.    It  was  there- 
fore his  duty  to  have  made  the  necessary  inquiries.    The 
utmost  that  the  plaintiff  has  done,  in  this  case,  has  been 
lo  consent  to  further  the  agreement  between  the  part- 
ners by  endeavouring,    if  possible,  to    get    payment 
of  the  original  bills  from  Bickley.    He  has  endeavoured 
to  do  this,  and  has  failed ;  and  he  has  therefore  a  right 
now  to  resort  to  bis  claim  against  Deakin,  who  was 
originally  liable. 

Bayley  J.  In  this  case,  all  the  three  partners  origin- 
ally were  jointly  liable  to  this  debt ;  and  no  arrangement 
between  themselves  can  vary  the  right  of  the  creditor. 
That  right,  however,  may  be  destroyed  by  the  creditor 
consenting  to  accept  of  the  separate  security  of  one  part- 
ner in  discharge  of  the  joint  debt,  and  that  is  the  founda- 
tion of  the  decision  in  the  two  cases  cited  from  Espinasse^s 
Reports ;  but  there  is  no  such  consent  here.  The  three 
notes  which  the  plaintiff  took  from  Bickley  (two  of 
which  have  been  successively  renewed,  but  one  not), 
cannot  amount  to  a  satisfaction  of  the  joint  debt ;  unless, 
first,  they  were,  when  taken  by  the  plaintiff,  intended 
by  him  as  a  satisfaction  for  it ;  or  imless,  secondh',  the 

con* 
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conduct  of  the  plaintiff  has,  without  the  fault  of  DeaUtif         IS  1 8» 
produced  mischief  to  him.     As  to  the  first  point,  it        ' 
is  quite  sufficient   to   say   that  the  plaintiff  expressly        agtanst 
reserved  his  claim  against  all  three  upon  the  joint  debt* 
And  as  to  the  second,  if  Deakin  was,  by  the  successiTe 
renewals  of  the  bills,  lulled  into  security,  it  was  his  own 
fault ;  for,  being  a  joint  debtor  with  Brckky^  it  was  bis 
duty,  for  bis  own  security,  to  see  that  the  debt  was  paid. 
And  the  test  of  that  was  easy;  for,  \i  Bidcley  had  paid 
the  debt,  he  must  have  had  tlie  priginal  bills  to  produce; 
and  Deakiuj  therefore^  if  Bicklej/  did  not  produce  them, 
ought  to  have  concluded  that  the  debt  had  not  been 
paid.  The  plaintiff,  therefore,  is  entitled  to  recover, 

HoLROYD  J.  I  am  of  the  same  opinion.  The  dis- 
honour of  the  original  bills  gave  a  right  of  action 
against  aU  the  three  partners :  and  the  circumstance  of 
a  creditor  giving  time  to  one  of  three  joint  debtors, 
will  not  discharge  the  others;  nor  even,  strictly  speak- 
ing, suspend  his  right  of  action  against  them.  I  think 
that  the  giving  of  the  three  notes  by  Bickley  will  not 
operate  as  a  satisfaction  of  the  joint  debt :  for,  in  the 
first  place,  it  is  not  a  satisfaction  of  a  higher  nature ; 
and,  in  the  second  place,  there  was  an  express  rcserva^ 
tion  of  the  plaintiff's  claim  against  all  the  three.  And 
the  agreement  between  the  three  partners  cannot  vary 
the  plaintiff's  right,  even  though  it  was  communicated 
to  him.  I  think,  therefore,  that  the  plaintiff  is  entitled 
to  recover  the  whole  amount  of  his  claim  against 
Deakin, 

Judgment  for  the  plaintiff. 
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1818* 


Wtinuiay,  WeLLS  OgoinSt  CoOKE. 

y**«^PJJ^  pABKE  moved  to  set  dside  the  award  in  this  6asc  on 
tttiitnton,  wbo  the  ground  that  the  umpire  was  improperly  ap* 

an  moiiira,  and  pointed*    It  appeared  that  the  submission  was  to  two 

persons,  and  if  they  disagreed,   to  an  umpire  to  be 


^^JJ^JSJ^.    chosen  by  them :  the  arbitrator  selected  by  the  plaintiff 
^jl^.^IT"    nominated  a  person  to  whom  the  arbitrator  on  the  part 


to  dodde  b^       of  the  defendant  objected,  and  after  several  proposals 

lot  wbidi 

made  on  each  side^  the  arbitrators  not  agreeing,  it  was 


and  ttkWN^  determined  by  them  that  they  should  draw  lots  which 
woo^nnild^  arbitrator  should  have  the  nomination,  and  the  lot  fal- 
*||fPJ^  *?  ing  on  the  plaintiff's  arbitrator,  he  nominated  the  per- 
h«d  pivvioiiily  iott  who  had  been  objected  to,  who  made  his  umpirage 
STtibo  swud  in  due  time.  Both  the  arbitrators  and  the  parties  at* 
J^^J^iS*  tended  before  the  umpire.  In  support  of  the  appli- 
*^  cation  he  cited  Harris  v.  Mitchell  (a),  and  Neale  v. 

Ledger  (&),  where  Lord  EUenborougk  is  reported  to 
have  said  that  §  tossing  up  between  the  two  arbitrators 
which  should  nominate  the  umpire  in  exclusion  of  the 
other  was  bad. 

Scarlett  shewed  cause,  and  relied  on  the  subsequent 
conduct  of  the  parties  in  attending  the  umpire.  But 
as  it  did  not  appear  by  the  affidavits  that  the  defendant 
or  bis  attorney  had  any  knowledge  of  the  mode  in  which 
the  umpire  had  been  appointed,  the  Court  made  the 

Rule  absolute, 

(a)  2  rem.  486.  (*)  16  Bast,  51. 


bailikMb 
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1818. 


Ex  parte  Vogel,  in  the  Matter  of  Ehrenstrom,  FHdm^, 

_^       ,  Nov.  27t|i. 

a  Bankrupt. 

^CARLETT  had  obtained  a  writ  of  habeas  corpus  Coauniatioiwrs 

directed  to  the  keeper  o(  Nevogate,  commanding  ^]hSS3ur* 

him  to  bring  up  the  body  of  Levi  Vogel  for  the  purpose  ^^''^J^JLI^" 

of  being  discharged.     The  warrant  of  commitment.  ^^  P^non, 

when  returned^  stated  that  a  commission,  dated  1 2th  estate  and  tf- 

Naoember%\S\S^  had  duly  issued  against  Eric  Ehren-  banbupt,  Ld 

Strom,  on  which  he  had  been  declared  a  bankrupt;  and  ^^^^Sl^ti^ 

that  Vogel  was  suspected  to  have  concealed  and  secretly  ™y  ermine 

disposed  of  a  part  of  the  goods  and  estate  of  the  bank-  qpectjng  other 

rupt;    and   was  duly   summoned  to  appear,  and  did  through  whom 

appear  before  the  commissioners ;  and  that  Vc^el  being  jaS^'^obLin 

duly  sworn,    the  commissioners  caused  the  following  J^?***^"* 

questions  to  be  propounded  to  him,  to  which  he  srave  ^^^  thercfin, 

^  .  ^  T%  whore  awitnet* 

the  following  answers,     hiuesl*  Do  you  know,  and  how  was  asked  que*, 

long  time  have  you  known,  the  bankrupt  ?     Ans.  I  and  where  he 

have  known  him  about  nine  or  twelve  months.     CiuesL  banl^opCt^ 

Upon  what  occasion  did  your  connexion  commence  in  J^*  'J^^ 

business?    Ans.  I  cannot  tell  unless  I  have  my  papers,  tions  were  legal 

</  i    r  and  material; 

Q^uest.  Have  you  had  many  dealings  with  the  bankrupt,   ''od  that  the 

■  commiasioiiers 

and  to  a  large  amount?    Ans.  I  have  had  various  were  justified  in 
dealings  with  him  to  the  amount  of  2000/.     Q,uest.   Smfor^fing 
Do  you  keep  regular  books  of  account  in  which  all  JJJUJJ^J?*^ 

these  questions. 

Heldalsoi  that 
the  true  criterion  by  f^ch  to  judge  as  to  the  propriety  of  the  commitment  was  to  con- 
sider aU  the  questions  and  answers  collectively,  and  then  to  say  whether  the  whole  eza- 
amination  was  satiafiBM:tory  or  not;  and,  therefore,  where  the  commissioners  in  their 
warrant  set  out  seva«l  questions,  to  some  of  which,  taken  alone,  the  answers  were 
sutisfsctory,  held  also,  that  this  was  no  objection  to  a  wairant  committing  die  party  **  till 
be  should  full  answer  make  to  the  questions  so  put  to  him  as  aforesaid,** 

your 
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1818*        your  transactions  with  the  bankrupt  will  appear  ?     ylfis, 
^  Yes,  I  do.     Quest.  What  was   the  nature   of  your 

•  VoGEL.  dealings  with  the  bankrupt?  Ans.  I  bought  various' 
parcels  of  goods  from  the  bankrupt,  and  paid  for  them  ; 
and  the  bankrupt  now  owes  me  money.  Q,uesL  If 
your  only  transactions  with  the  bankrupt  have  been 
buying  goods  of  him  for  which  you  have  paid,  how 
can  the  bankrupt  owe  any  money  to  you  ?  Afis.  The 
bankrupt  asked  me  about  the  beginning  of  November 
to  lend  him  300/.,  and  I  lent  him  295/.,  for  which  I 
have  no  bill  or  memorandum ;  I  believe  I  have  not : 
whether  I  have  a  letter  acknowledging  it  I  cannot  tell ; 
^  but  I  have  no  other  security.  Qjtest.  Do  you  claim  to- 
prove  this  debt  under  this  commission,  or  not  ?  Ans. 
At  the  present  moment,  not  GitiesL  At  what  place 
was  the  advance  of  295/.  made  to  the  bankrupt  ?    Afis, 

m 

At  his  country  house.  Quest.  Who  was  present  at  the 
time.  Ans.  I  do  not  recollect.  Q,uest.  Was  any 
body?  Ans.  I  do  not  recollect.  Qjuesf.  Have  you 
lent  money  to  the  bankrupt  upon  any  other  occasion  ?' 
Ans.  I  do  not  recollect.  Quest.  When  did  you  lend 
him  the  sum  last  mentioned?  Ans.  I  cannot  say 
exactly :  it  was  in  the  beginning  of  November.  Qttest. 
Do  you  not  know  it  was  on  the  evening  before  he 
absconded?  Afis.  I  cannot  say  exactly.  Qtiesf.  Did 
he  not  tell  you  he  wanted  that  money  for  the  purpose 
of  going  abroad  ?  Ans.  No,  he  did  not,  as  far  as  I 
recollect.  Quest.  Will  you  swear  positively  he  did  not 
tell  you  he  wanted  that  money  for  the  purpose  of  going 
abroad?  Ans.  I  will  swear  positively  as  far  as  I  have 
any  recollection,  that  he  did  not  tell  me.  Question 
repeated,  Ans.  I  cannot  ;uibwcr  any  thing  clbe  lo  the 
purpobc :  I  do  not  i.ay  thai  I  will  not  swear  positively. 

Quest. 
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QufsC.  Do  you  say  that  you  will  swear  positively?  Idl8. 
Ans.  So  far  as  I  can  recollect,  I  can  swear  positively  JTwate 
that  he  did  not  tell  me.  duest.  When  did  you  first  Voait. 
hear  the  bankrupt  had  absconded  ?  Ans.  I  do  not  r^ 
collect.  Q,uest.  How  long  before  the  bankiiipt  bad 
absconded  did  you  see  him  ?  Ans.  I  don't  know  when 
he  went.  Quest.  When  did  yott4a8t  see  him  ?  Ans. 
My  head  is  so  much  confused  I  cannot  answer  any 
questions.  Qj4esi.  When  did  you  last  see  his  wife? 
Ans.  I  cannot  say  exactly  when.  Qjtest.  Have  you  not 
seen  her  since  the  bankrupt  absconded?  Ans.  I 
do  not  recollect  exactly,  I  might  or  I  might  not. 
Gbiest.  State  as  far  as  you  can  when  yon  last  saw  her? 
Ans.  I  cannot  say  exactly  what  time  It  was,  or  when  it 
was ;  I  think  about  a  fortnight  ago.  Quest.  Where 
did  you  see  her?  Arts.  I  saw  her  at  a  house. 
Quest.  Where  was  that  house  ?  Ans.  I  do  not  know 
the  street  Quest.  Whose  house  was  it?  Ans.  It  was 
not  my  house;  I  do  not  know  whose  house  it  was. 
Q^st.  How  did  you  find  out  where  she  was  ?  Ans.  I 
do  not  remember.  Qttest.  Have  you  no  further  answer 
to  give  to  the  commissioners  upon  the  last  question, 
which  is  repeated  ?  Ans.  I  do  not  remember  how  I 
found  it  out,  at  the  present  moment  I  do  not  recollect 
who  brought  me  there,  or  how  I  came  there ;  I  dare 
fay  I  could  find  out ;  how  I  came  to  the  house.  —  The 
warrant  then  stated,  that  these  answers  not  being 
satisfiictory  to  the  commissioners,  Vogel  was  accord- 
ingly committed  by  them  to  NeTBgate,  <<  until  such  time 
as  he  shaU  submit  himself  to  the  commissioners,  and 
fiiU  answer  make  to  their  satisfaction,  to  the  questions 
so  put  to  him  as  afi>resaid«" 

Scarlett^ 
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.1818.  Scarlett^  Gwmey^  Montagu^  and  T.  PcUock^  for  the 

**"""'  priflonery  contoided  that  the  commitment  was  bad,  and 
VoGKL.  that  the  prisoner  was. entitled  to  his  discharge.  The 
commissioners  have  a  power  by  5  G.  2.  c.  30  s.  16.  to 
examine  witnesses  concerning  the  <<  person^  trade^  deal- 
ings; estate^  and  efiects  of  a  bankrupt,"  and  the  point  is, 
whether  the  questions  and  answers  stated  in  the  war- 
rant have  relation  all  of  them  to  those  subjects.  They 
may  be  divided  into  three  classes :  the  first  of  which 
relates  to  the  dealings  between  the  mtness  and  the 
bankrupt.  On  this  subject  the  commissioners  had  au- 
thority to  enquire^  but  then  there  is  nothing  unsatisfac- 
tory in  the  answers*  The  second  class  of  questions 
relates  to  a  sum  of  money  due  to  the  witness  from  the 
bankrupt  Now  that  was  hardly  within  the  scope  of 
the  authority  of  the  commissioners :  for  it  was  a  debt 
due  from  the  bankrupt;  and  the  witness,  who  was  the 
creditor,  did  not  at  that  time^  claim  to  prove  the  debt 
under  the  commission.  But,  even  supposing  that  the 
commissioners  were  authorised  to  make  the  enquiry,  the 
answers  are  satisfactory  enough  considering  the  nature 
of  the  subject-matter.  If  the  commissioners  had  wished 
for  further  information,  they  ought  to  have  given  the 
witness  time  to  have  brought  his  books  and  papers  for 
that  purpose.  The  last  class  of  questions  in  the  war- 
rant relates  to  an  interview  of  the  witness  with  the 
bankrupt's  wife.  Now,  even  if  it  be  admitted  that  some 
of  these  have  been  unsatisfactorily  answered,  still  as  the 
whole  of  the  enquiry  on  this  point  was  irrelevant,  and 
beyond  the  scope  of  the  commissioners'  authority  the\' 
had  no  right  to  commit  him,  for  any  answers,  whether 
satisfactory  or  not,  given  to  such  questions.  The  war^ 
rant  is  therefore  clearly  bad,  inasmuch  as  all  the  ques- 

12  tiom 
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tions  which  the  commissioners  had  authority  to  ask         1818* 
have  been  satisfactorily  answered*     But  there  is  another       _ 

Ex  pane 

ground  on  which  it  is  bad :  if  any  question  be  impro-  Vmu. 
per,  or  being  proper  has  been  satisfactorily  answered, 
the  commissioners  have  still  no  authority  to  commit  the 
witness  till  he  shall  full  answer  make  to  the  questiom  so 
put  to  him  as  (ifbresaid :  for  then  he  is  committed  till  he 
shall  answer  all  the  questions,  or  in  other  words  till 
he  shall  answer  not  only  the  questions  which  the  com- 
missioners had  a  right  to  put,  but  also  those  which 
were  irrelevant  and  improper.  The  warrant  therefore 
(which  is  entire)  is  bad  for  this  reason.  In  support  of 
that  point  thqr  cited  Ex  parte  James  (a).  Rex  v.  Na^ 
than  (5),  and  an  anonymous  case  from  Bamardiston^  (c) 
This  defect  is  not  cured  by  the  18th  section  of  5  G.  2. 
c  30.  for  it  is  one  not  of  form,  but  of  substance,  Ex 
parte  Cassidy  (d\  CoomV%  case,  (e) 

Topping  and  Curwood,  contra,  contended  that  the 
real  question  was,  wheUier  these  were  all  la'aoftd  ques- 
tions :  and  they  clearly  were  so.  The  only  doubt  at- 
tempted to  be  raised  on  the  oUier  side,  is  as  to  those 
questions  relating  to  the  bankrupt's  wife,  which  it  is 
said  were  irrelevant.  Now  it  is  well  known  that  the 
wife  may  be  examined  concerning  the  estate,  a  part  of 
which  this  witness  was  suspected  of  concealing.  It  is 
therefore  abundantly  obvious  that  these  questions  might 
be  very  relevant  as  laying  the  foundation  of  other  en- 
quiries which  the  commissioners  might  afterwards  make. 
But  if  it  were  doubtful,  the  Court  will  of  course  give 
the  commissioners  credit  for  not  asking  idle  and  unne- 

(c)  lP.iriiu.611.  (6)  2Aran.88a  (e)  I  Bammrd.  59B, 

cessary 
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1818.        ccssary  questions,  Ex  parte  Bland,  (a)    In  the  case 
~~"        Ex  parte  James^  one  of  the  questions  was  illegal^  which 
VoGiL.        makes  the  whole  difference.     And  as  to  the  answers, 
no  one  exercising  a  sound  judgn;ient  on  the  subject  can 
for  a  moment  doubt  that  they  were  roost  unsatisfac- 
tory, Ex  parte  Nowlan.  (b) 

They  were  then  stopped  by  the  Court, 

Abbott  C.  J.  When  this  writ  was  moved  for,  the 
learned  counsel  who  made  the  application,  relied  prin- 
cipally on  the  latter  part  of  the  examination,  which 
contained  the  questions  as  to  the  time  when,  and  the 
place  where  the  prisoner  last  saw  the  wife  of  the  bank- 
rupt It  struck  me  at  the  time,  that  that  might  po8« 
ribly  turn  out  to  be  an  inquiry  wholly  immaterial ; 
and  the  Court  the  more  readily  granted  the  writ,  be- 
cause this  power  of  commissioners  of  bankrupts  is  an 
extraordinary  one,  and  ought  to  be  carefully  watched. 
On  the  discussion  of  the  case,  however,  I  am  quite 
satisfied,  that  it  is  the  duty  of  the  Court  to  remand 
the  prisoner.  If  our  decision  is  erroneous,  it  is  still 
competent  for  him  to  apply  cither  to  the  Lord  Chan- 
cellor, or  to  any  of  the  other  courts  in  Westminster 
Haiti  to  obtain  his  liberation.  It  appears,  by  the 
warrant,  that  he  was  brought  before  the  commissioners 
under  suspicion  of  having  concealed  or  assisted  in 
concealing  the  effects  of  the  bankrupt.  That  was  the 
object  of  the  enquiry,  which  no  doubt  the  commis- 
sioners had  iiill  authority  to  pursue,  and  to  examine 
all  persons  touching  either  the  person,  trade,  dealings, 
estate,  or  effects  of  the  bankrupt.  Now  it  seems  to 
me,  that  an  enquiry  having  this  object  in  view,  may 

(«)  1  Atk,  205.  (*)  6  Term  Rep.  118.     Cooke,  B,  X.  130. 

be 
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be  very  properly  conducted,  by  asking  the  person  tinder        1818. 
examinationi  both  when  and  where   he  last   saw  the       ■""■^ 

Ex  (MIttI 

bankrupt,  and  when  and  where  he  last  saw  the  Vogil. 
bankrupt's  wife.  If  indeedi  in  answer  to  these  ques- 
tions, he  had  said,  thdt  the  communications  which  he  ^ 
had  had  with  either  the  one  or  the  other,  had  no  re- 
lation whatever  either  to  the  person,  trade,  dealings, 
estate,  or  effects  of  the  bankrupt,  and  that  they  were 
merely  of  a  private  and  confidential  nature^  it  perhaps 
might  vary  the  case.  I  do  not  say  what,  under  such  cir- 
cumstances, it  would  be  ihe  duty  of  the  commissioners 
to  do.  It  is  enough,  that  those  circumstances  do  not 
exist  here ;  and  I  think  that  sufficient  appears  on  die 
&ce  of  the  warrant  to  shewj  that  the  enquiry  here  was 
both  lawful  and  material,  being  in  fact  the  foundation 
oif  ulterior  enquiries,  as  to  what  had  become  of  the 
estate  and  effects  of  the  bankrupt  in  this  case.  If  so, 
it  follows  that  all  the  questions  here  stated,  were  both 
lawful  and  material.  Then  are  the  answers  satisfactory  ? 
Taking  them  all  together,  I  think  they  are  unsatisfac- 
tory. An  answer  to  one  particular  question,  may  be 
either  satisfiurtory'or  not,  according  as  it  bears  upon 
other  questions  propounded  to  the  witness.  And  the 
only  way,  therefore^  to  come  to  a  proper  conclusion,  is 
to  look  at  all  the  questions  and  answers  collectively, 
and  to  consider  them  as  constituting  one  entire  examin- 
ation. Now,  on  hx^ng  at  these  answers  in  that  man- 
ner, I  think  that  they  were  unsatisfactory,  and  that  the 
commissioners  did  right  to  commit  the  party.  The 
Court,  therefore^  must  remand  him,  till  he  shall  give 
such  ansv^ers  to  these  questions,  as,  taken  collectively, 
shall  reasonably  satisfy  the  commissioners. 

Vol.  II.  Q  Bayley 
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1818.  Bayley  J.     I  am  of  the  same  opinion.     I  accede 

"  to  all  the  principles  laid  down  by  my  Lord  C.  J.,  and 

VoGEL.  my  opinion  is  founded  on  the  words  of  the  act  of  par- 
liament. From  them  it  appears,  that  the  subject  of  the 
enquiry  before  the  commissioners,  was  clearly  within 
their  jurisdiction;  that  the  questions  in  tliis  case  were 
pertinent,  and  that  the  answers  were  unsatisfactory. 
The  act  authorizes  the  commissioners  to  examine  third 
persons  as  to  the  person,  trade,  dealings,  estate  and 
effects  of  the  bankrupt ;  and,  with  a  view  to  that  en- 
quiry, they  may  put  all  lawful  questions.  I^  however, 
they  commit  the  party  for  not  answering  them,  they 
are  bound  to  specify  upon  the  warrant,  the  questions 
so  put  and  the  answers  given.  And  if  there  be  any 
defect  in  form  in  the  warrant,  tiie  Court  have  a  power 
to  amend  it,  and  to  commit  the  party,  if  they  see  that 
all  lawful  questions  have  not  been  duly  answered,  till 
that  shall  have  been  done.  If,  then,  tlbis  warrant  had 
•been  erroneous,  in  committing  the  party  till  he  should 
answer  all  Ihc  questions  satisfactorily,  I  should  think 
that  a  defect  in  form,  and  that  the  Court  might  amend 
the  warrant,  and  recommit  the  party,  till  he  should 
make  satisfactory  answers  to  all  the  malenal  questions. 
It  is  to  be  observed,  that  these  questions  had  reference 
to  circumstances  which  had  occurred  very  recently  be- 
fore the  examination,  and  the  answers  given,  plainly 
shewed,  that  the  party  was  evading  the  questions  put 
to  him,  and  that  he  did  not  speak  the  truth,  when  he 
said  that  he  had  no  distinct  recollection  as  to  the  trans- 
actions between  him  and  the  bankrupt.  Besides,  the 
facts  which  transpired  as  to  the  debt  of  295/.  afford 
'  strong  grounds  for  suspecting  that  that  sum  had  been 
advanced  by  him,   for  the  purpose  of  enabling  the 

bank- 
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bankrupt  to  go  abroad,  and  that  there  was  property         18i& 
secreted  for  the  parpose  of  covering  the  advance.     I        " 
think,  therefore,  that  the  commissioners  were  justified        Vc.ll. 
in  coming  to  the  conclusion,  that  these  answers  were 
unsatisfactory ;  and  that  they  would  not  have  discharged 
their  duty,   if  they  had  not  committed  the  party. 
The  prisoner  must  therefore  be  remanded. 

HoLROTD  J.  I  was  not  present  in  court  during  the 
whole  of  this  argument,  but  upon  the  discussion  which 
I  have  heard,  I  am  of  opinion,  that  the  commissioners 
in  this  case  have  acted  within  the  scope  of  their  autho- 
rity.    By  the  warrant,  it  appears  that  their  enquiries 

related  to  the  estate,  dealings,  and  person  of  the  bank- 
rupt. It  is  however  alleged,  that  this  did  not  autho- 
rize them  to  put  any  questions  with  regard  to  the 
bankrupt's  wife.  But  I  appprchend  that  tfie  com- 
missioners have  a  right  to  put  questions  respecting 
other  persons,  through  whom  they  may  be  likely  to 
obtain  information  of  the  estate,  dealings,  and  person 
of  the  bankrupt.  For  it  may  be  extremely  material 
in  a  case  where  a  person  suspected  of  having  concealed 
part  of  the  property  is  brought  before  them,  and  gives 
evasive  answers  to  questions  on  this  subject,  that  the 
commissioners,  who  are  aware  that  the  bankrupt  has  ab- 
sconded, should  require  of  such  a  person,  to  state  what 
communications  he  has  had  with  the  wife  of  the  bank- 
rupt, and  when  and  where  they  took  place.  I  think, 
therefore,  that  the  questions  here  put  were  legal  and 
material.  The  Court  is  not  to  presume  that  the  com- 
missioners have  put  any  illegal  question,  unless  that 
clearly  appears  to  be  so  on  the  face  of  the  warrant. 
If  the  questions  be  illegal,  the  party  should  demur  to 
tbem  before  the  commissioners,  but  he  has  not  done 

Q  2  so 


228 


CASES  IN  MICHAELMAS  TERM 


1818. 


Expartf 
VooiL. 


80  here,  for  he  has  answered  the  questions  .which  are 
apparently  legal,  and  his  answers  are  not  satisfactory. 
With  respect  to  the  point  which  has  been  made,  that 
some  at  least  of  these  questions  have  been  satisGEM:torily 
answered,  and  that  therefore  the  warrant  is  bad,  I 
fully  agree  with  my  Lord  C.  J.  in  thinking,  that  if, 
taking  the  whole  examination  together,  the  answers 
collectively  appear  unsatisfactory,  the  commitment  is 
legal.  That  being  my  opinion,  I  think  that  the  pri- 
soner must  be  remanded. 


Abbott  C.  J.  I  wish  to  add,  that  I  do  not  by  any 
means  think  the  power  vested  in  commissioners  of 
bankrupts  too  great  It  is  not  too  great  for  the  pur- 
pose of  detecting  those  frauds  which  are  too  generally 
practised.  And  as  far  as  my  knowledge  and  experi- 
ence enable  me  to  judge,  I  believe  that  it  has  almost 
invariably  been    exercised  with   great    caution   and 

discretion* 

The  prisoner  was  remanded. 


The  King  against  The  Justices  of  Wobcsster- 

SHIRE, 


applicable  to 
prooeedmgs  by 
ordarof  two 
jusdoes  under 
6SG.5.C.6S. 


Hie  13  a  3.       W7    jB,  Taunton  had  obtained  a   rule  nisi,  for   a 
c. 78.1.63.  IS      rr  •  ,  - 

mandamus  to  the  justices  for  the  county  of 

Worcester^  commahding    them   to  confirm  an  order 

^^^ made  by  two  justices,  for  diverting  and  turning  a 

ih^oro^a«txt  fix^t^ayj  pursuant  to  the  statute  55  G.  3.  c.  68.   From 
kneceaaaryto     jj^g  affidavits,  it  appeared  that  the  orders   had  been 

pfe  reatonable     -  %  ,       , 

notice  of  the      made  by  two  justices,  at  a  special  sessions,  holden  on 

qiedaTBesaions 

at  which  any 

iuch  order  u  to  be  made  to  the  serend  justices  acting  and  residing  nvithin  the  dirision  ; 

and  that  unless  such  notices  be  given  the  seasions  oi^t  not  to  confirm  and  enrol  such 

ordor,  even  though  there  be  no  appeal  against  it 

Tuesday^ 
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Tidcsdqy^  the    15th  September^  the  precept  for  which        18 18. 
had  been  issued  by  them  to  the  high  constable  on  the       — ^~ 
Saturday  preceding^   and  the  notices  of  which  were        a^xma 
given  by  the  constable  to  the  justices  acting  for,  and     Woicnm- 
residing  within  the  division  in  which  the  footway  was 
situate,  only  on  the  preceding  Monday  s  that  after  the 
order  was  made,  the  several  notices  prescribed  by  the 
55  G.  3.  c.  68.  s.  2.,  were  duly  given ;  that  at  the  sub- 
sequent quarter  sessions  the  order  was  returned  to  the 
derk  of  the  peace  in  open  court,  and  application  made 
that  it  might  be  confirmed  and  inrolled,  there  being 
no  appeal  agdnst  it ;  but  that  the  sessions  had  refused 
to  grant  the  motion,  on  the  ground  that  sufficiait  no- 
tice of  the  time  and  place  of  holding  the  special  sessions 
had  not  been  given  to  the  justices  of  the  limits  within 
which  the  fix)tway  was  situate. 

Russell  now  shewed  cause.  The  sessions  have  exer- 
dsed  a  sound  discretion  in  refusing  to  confirm  this 
order.  Although  ihere  was  no  appeal,  still  they  might 
inquire  whether  it  was  made  under  the  authority  of 
55  G.  3.  c.  68.  s.  2.  That  clause  contains  the  word 
<<  confirm,"  which  necessarily  implies  some  previous 
inquiry.  Then  if  so,  they  have  exercised  the  power 
properly  in  this  instance ;  for  the  special  sessions  was 
not  convened  after  reasonable  notice.  And  the  autho- 
ritie&'which  may  be  cited  to  shew  that  a  sessions  may 
be  holden  without  notice^  ^PPfy  ^^^^y  ^  ^  quarter  ses- 
ttons,'  general  sessions,  or  petty  sessions,  which  are 
holden  by  the  justices,  under  the  authority  of  their  ge- 
neral commission,  and  not  to  a  special  sessions,  which 
is  one  holden  on  a  special  occasion,  for  the  execution- 
of  some  particular  branch  of  their  authority  (a),  and 

(a)  2  Hawk,  P.  C  c  &  s.  18.  edit.  1795^ 

Q  3  which 
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which  must  therefore  conform  to  the  directions  of  the 

statutes  which  authorize  it.     The  authority  here  is  de- 

ogatHst         rived  from  the  statutes  55  G.  3.  r.  68.  s.  2.  and  13  Cr.  3. 

■  he  Juitices  oC^'  *  •  %    t  *  i  •  *       a.     \^ 

WoRCKsnft-  c.  78-  s.  S2.y  which  last  expressly  requires  notice  to  be 
given  of  the  time  and  place  of  holding  a  special  ses- 
Bionsy  to  the  several  justices  acting  and  residing  within 
the  limits.  Notice  was  therefore  necessarj',  and  the 
sessions  rightly  decided,  that  a  notice  given  to  the 
justices  of  the  division  only  the  day  before,  was  not  a 
reasonable  notice.  Then  the  special  sessions  not  being 
properly  convened,  the  order  made  there  was  not  suf-* 
ficient. 

Peake  and  Tauntmi^  in  support  of  the  rule.  There 
was  no  appeal  in  this  case,  and  the  sessions  had  no 
power  to  enquire  further  than  whether  the  order  api 
peared  upon  the  face  of  it  to  have  been  made  by  two 
justices  at  a  special  session,  and  whether  the  notices  of 
such  order,  as  required  by  55  G.  3.  c.  68.  s.  2.,  were 
duly  given.  The  statute  enacts,  that,  the  notices  of 
the  order  having  been  published,  the  order  shall  be 
confirmed  and  inrolled  at  the  quarter  sessions,  unless 
there  be  an  appeal ;  and  the  form  of  the  notice  given 
in  the  schedule  to  the  act  concludes  by  stating, 
"  that  the  said  order  will,  at  the  said  quarter  sessions, 
be  confirmecl  and  inrolled,  unless,  upon  an  appeal 
against  the  same  to  be  then  made,  it  be  otherwise  de- 
termined." So  that  where  there  is  no  appeal,  the  legis- 
lature intended  that  they  should  confirm  the  order  of 
justices,  if  upon  the  face  of  it  it  appeared  to  be  re- 
gular. But  supposing  the  sessions  to  have  the  power 
of  inquiring  whether  the  order  was  made  at  a  special 
sessions  properly  instituted,  yet  here  they  have  come 
to  a  wrong  conclusion.     For  no  notice  was  necessary^ 

inasK 


tHIRI. 
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inasmuch  as  the  justices  oiay  hold  a  sessions,  without        1818. 
any  notice ;  and  a  special  session  is  nothin*'  more  than        — — • 

The  King 

a  special  sitting  of  justices,  not  necessarily  requiring        against 

The  Justices  of 

notice  more  than  any  other  sessions.  This  order  is  Woecestkr- 
made  solely  under  the  55  G.  3.  c.  GS.  s.  2.,  which  re- 
quires that  the  justices  shall  make  the  order  <^  at  some 
special  sessions,"  and  says  nothing  about  notice;  and 
as  that  statute  repealed  the  13  G,  3.  c.  78.  s.  19.,  and 
substituted  other  provisions  in  lieu  of  it,  it  gave  a 
power  of  holding  a  special  sessions  for  this  purpose, 
entirely  independent  of  the  13  G.  3.  c.  78.  s.  G2.  Bed- 
sides, by  the  55  G.  3.  c.  68.  s,  2.,  any  two  justices  may 
make  the  order,  at  some  special  sessions,  though  many 
justices  be  present,  so  that  the  presence  of  the  other 
justices  would  not  be  attended  with  any  beneficial  ef- 
fect [^Abbott  C.  J.  Have  you  any  authority  to  shew, 
that  if  five  magistrates  were  assembled  at  a  special 
sessions,  two  of  them  might  make  an  order  against  the 
opinion  of  the  other  three  ?"]  Though  there  is  not  any 
authority  upon  this  point,  the  words  of  the  55  G.  3. 
c.  68.  5.  2.,  seem  to  admit  of  such  a  construction.  But 
even  if  it  were  necessary  to  give  notice,  then  the  notice 
given  on  the  day  before  was  sufficient,  for  the  13  G.3» 
r.  78.  s.  S2.  does  not  specify  any  particular  time  for  it.. 

Abbott  C.  J.  I  am  of  opinion  that  the  sessionr 
have  properly  refused  to  confirm  this  order.  They  can 
only  be  required  to  confirm  an  order,  which  has  been 
made  conformably  to  the  authority  given  by  the 
55  G.  3.  c.  68.  s.  2. ;  and  it  was  therefore  a  proper  sub- 
ject of  inquiry,  whether  the  special  sessions,  at  which 
the  order  was  made,  was  properly  convened ;  because  if 
it  was  not  so  convened,  the  order  was  made  without 
lawful  authority.     This  leads  ta  the  second  subject  for 

Q  4  con- 
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1818.        consideration,  namely,  whether  it  was  necessary  to  give 
■       notice  of  the  special  sessions  to  the  justices  of  the  limit 

The  Kino  ^  '* 

against  OT  division,  and  whether  the  notice  which  appears  to 
WomciBRB».  have  been  given,  was  sufficient  Upon  this  point  it  has 
been  argued,  that  the  19th  secti6n  of  the  13  6. 3.  c.78f 
being  repealed  by  the  55  G.  3.  c*  68^  the  other  pro- 
visions of  the  former  statute  will  not  i^ply  to  an  order 
of  justices,  for  diverting  and  turning  a  road,  made 
imder  the  authority  of  the  55  G.  3.  c.  68.  s.  2.;  but  I 
think  the  62d  section  of  the  13  6. 3.  c.  79-  is  an  ex- 
isting  provinon,  applicable  to  a  proceeding  by  order  of 
two  justices,  at  a  special  sessions,  under  the  55  G.  3. 
Cm  68.  s.  2.  The  latter  statute  recites  the  former,  and 
incorporates  many  at  least  of  its  provisions;  and  it 
enacts^  that  the  justices,  by  their  order,  may  divert  and 
turn  the  ways  therein  mentioned,  ^*  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act  mentioned, 
with  regard  to  highways  to  be  widened  or  diverted/' 
The  statute  thus  referred  to  expressly  provides,  by 
the  62d  section,  that  the  justices  may  hold  a  special 
sessions  for  the  purpose  of  that  act,  causing  notice  to 
be  giv^i  of  the  time  and  place  of  holding  such  spe- 
cial sessions,  to  the  several  justices  acting  and  residing 
witliin  the  limits;  and  I  think,  therefore,  that  upon 
the  proper  construction  of  these  acts,  taken  together, 
it  was  necessary,  in  the  present  case,  to  give  notice  of 
the  special  sessions  to  the  justices  of  the  division. 
With  respect  to  the  notice  which  was  given,  I  am 
clearly  of  opinion,  that  it  was  not  sufficient ;  I  do  not 
lay  down  any  precise  rule  as  to  the  time  of  notice, 
which  is  sot  prescribed  by  the  statute,  but  there  must 
be  reasonable  notice,  and  the  notice  in  the  present  case 
was  not  reasonable.    I  think,  therefore,  that  the  order 

7  was 
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was  not  one  which  the  justices  at  their  sessions  ought  18^8. 

to  have  confirmed,  and  that  in  refusing  to  confirm  it,  ' 

they  properly  watched  over  the  interest  of  the  public  againtt 

The  rule  therefore  must  be  discharged :   and  (as  the  woEcmm^ 

a{^lication  is  against  magistrates)  must  be  discharged  "^^^^ 

with  costs.  ' 


Baylet  J.  I  commend  highly  the  conduct  of  the 
sessions  in  refusing  to  confirm  this  order,  and  cannot 
help  saying  that  there  was  a  greater  degree  of  haste  on 
the  part  of  the  justices  who  made  the  order,  than  waa 
quite  proper.  With  respect  to  the  inquiiy  made  by  the 
sessions,  as  to  the  order  being  valid,  there  can  be  no 
dottbt  but  that  they  had  a  right  to  enquire  whether  the 
order  presented  to  them,  though  there  was  no  appeal 
against  it,  was  made  by  proper  authority,  before  they 
proceeded  to  confirm  it  Upon  the  point  of  notice^  I 
do  not  think  that  any  occasional  sitting  of  two  magis- 
trates is  a  special  sessioiis,  within  the  meaning  of  the 
statutes  rdiating  to  this  subject.  A  special  sessions  here 
mcans^  a.  sitting  ooDvened  by  notice  to  the  other  mi^is* 
Urates  of  the ^viaba;  and  I  think  that,  taking  55  6. 3. 
ae8.s.2L,  and  the  13  G.Su  c.  78.  &  62.  together,  it  is 
dear^  that  thet  legislature  meant  that  a  special  8essi<MUi 
foff  this,  purpose^  viz»  for  diverting  and  turning  a  way, 
dwMld  oaly  be  holden  after  notice  to  the  justices  c(  the 
dtvisioiu  A  reasonable  notice  is  therefore  necessary ; 
aedlthinktihenotieeinlbe  present  ease  was  not  rea- 
17  amble ;  dial  the  order  bang  made  without  a  proper 
iioUe%  waa  Wit  aa  efficient  order;  and  that  the  scssiooa 
a^ted  v^ry  properly  in  refusing  to  confirm  it 

Hoi^BOTO  J.    I  am  of  the  same  opinion.     The  ses- 
sions were  right  in  refusing  to  confirm  an  order  whidk 

was 
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1818. 


The  KisG 

against 

The  Justices  of 

WoRCKSTEft- 
.     SHIAC. 


was  not  made  under  proper  autliority.  There  can  be 
no  doubt  that  there  ought  to  have  been  reasonable  no- 
tice of  the  special  sessions  in  this  case,  to  the  justices  of 
the  division,  according  to  the  13  G.  8.  c,  78-  s.  62.  For 
though  the  statute  55  G.  3.  r.68.  repeals  a  particular 
section  of  the  13  G.  3.  c»  78.,  yet  it  substitutes  other 
provisions  in  lieu  of  it ;  and  these  provisions  are,  I 
think,  clearly  subject  to  the  62d  section  of  the  13  G.  3. 
c.  78.,  which  is  not  repealed.  This  order,  therefore, 
having  been  made  without  such  reasonable  notice,  was 
not  properly  made ;  and  the  rule  calling  upon  the  jus- 
tices at  their  next  quarter  sessions  to  confirm  it  must  be 

discharged. 

Rule  discharged  with  Costs. 


^urdat/f 
JVbv.  28th. 

Where  the 
question  of 
privilege  from 
arrest  is 
doubtful,  the 
Court  wiU  not, 
upon  motiont 
discharge  the 
party  out  of 
Oiatody,  but 
leare  him  to 
his  writ  of 
priTilege. 

Qjuare,  Whe- 
ther a  gentle- 
man of  the 
king's  privy 
chamber  be 
priyUeged  from 
arrest. 


LuNTLEY  against  Battine. 

A  RULE  nisi  had  been  obtained,  for  discharging  the 
defendant  out  of  custody ;  as  being  a  gentleman 
of  the  king's  privy  chamber.  It  appeared  from  the 
affidavits  on  the  part  of  the  defendant,  that  in  MarcAy^ 
1812,  he  was  appointed  by  the  Lord  Chamberlain,  and 
admitted  into  the  place  and  quality  of  a  gentleman  of 
his  Majesty's  most  honourable  privy  chamber  in  ordi- 
nary ;  that  since  his  appointment  he  had  been  daily 
liable  to  be  called  on  to  attend  his  Majesty  on  diffisrent 
state  occasions,  personally  and  not  by  deputy ;  that  it 
was  part  of  the  duty  of  these  gentlemen  to  attend  the 
sovereign  on  marriages  of  the  royal  &mily,  unless 
solemnized  privately,  and  also  on  the  public  entries  of 
ambassadors ;  and  that  they  did  in  fact  attend  at  the 
marriage  of  the  present  Queen  Dowager  of  Wiriem- 
bergj  and  on  a  public  entry  of  an  ambassador  about 

14  twelve 
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twelve  years  ago,  by  order  of  the  then  Lord  Chamber-        1818. 
lain;  and  that  in  the  event  of  the  demise  of  any  of  the  ' 

crowned  heads  of  this  country  their  attendance  would  agama 
probably  be  required,  (a)  On  the  part  of  the  plain- 
tifi^  the  affidavits  stated  that  the  number  of  gentlemen  of 
the  privy  chamber  were  about  forty ;  that  they  had  no 
salary  or  profit  whatever ;  that  they  were  never  called 
upon  to  perform  any  services  of  a  domestic  nature  in  the 
household,  nor  were  they  considered  as  forming  any  part 
of  his  Majesty's  domestic  establishment ;  that  the  only 
occasions  on  which  they  were  called  upon  to  give  their 
personal  attendance  on  his  Majesty  were  great  state  oc- 
casions, as  the  king's  coronation,  or  the  public  mar- 
riage of  any  of  the  royal  family,  or  the  reception  of 
ambassadors,  when  *  received  by  his  Majesty  in  stat^ 
and  that  such  attendance  was  considered  as  merely  ho- 
norary and  only  intended  to  increase  the  number  of  his 
•Majesty's  retinue;  that  since  the  year  17^7  only  one 
Instance  had  occurred  in  which  they  were  required  to 
attend  his  majesty  and  that  the  defendant  himself  since 
his  appointment,  bad  not  been  called  upon  to  perform 
any  duty  in  respect  of  his  office. 

Lcmes  and  Chitty  now  shewed  cause.  The  privil^pe 
from  arrest  is  the  privilege  of  the  king  and  not  of  the 
servant ;  and  the  reason  assigned  for  this  privil^e  by 
Lord  Coke  (i),  is  in  these  words  <<  concerning  those 
that  serve  the  king  in  his  household,  their  continual 
service  and  attendance  upon  the  royal  person  of  the 
king  is  necessary."  Here  the  attendi^nce  of  the  de- 
fendant has  not  been  required  during  the  six  year» 
he  has  held  the  office.     He  has  no  duties  of  a  domestic 

(a)  It  ceems  that  on  dicte  occasioiis  the  attendance  of  aU  ia  not  t»- 
quired ;  dz  oCtliem  only  Btlended  tba  Venetian  Ambassador  in  1769. 
<5)  3/iisr.65l. 

nature 


Baixinx* 
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1818.  nature  to  perforin,  and  therefore  cannot  he  said  to 
^"""  serve  the  king  in  his  househould ;  he  is  neither,  there- 
agamst  fore,  within  the  reason  of  the  privilege  or  the  desqip- 
tion  of  persons  entitled  to  it  The  exemption  from 
serving  certain  o£Sces,  and  on  juries,  inquests,  watch  or 
ward,  expressly  given  to  the  king's  servants  by  procla- 
mation, on  the  accession  of  his  Majesty,  is  confined  to 
servants  in  ordinary  with  fee  (a) ;  and  the  reason  of 
such  exemption  is  thereby  declared  to  be  in  regard  qf 
their  attendance  on  the  kin^s  person.  The  defendant 
clearly  could  not  claim  the  benefit  of  that  exemption ; 
and  as  the  ground  of  the  exemption  must  ini  both 
cases  be  the  same,  it  would  seem  to  follow  that  he  is 
not  entitled  to  privilege  from  arrest.  In  BartlM  ▼• 
Helbs  (&),  and  King  v.  Foster  (c)^  the  parties  were  do- 
mestic servants  of  the  king.  In  Harrington  v.  Vc' 
nobles  {d)^  the  Court  of  K.  B.  decided  that  a  gentle- 
man  of  the  privy  chamber  was  liable  to  be  sued  in  this 
Court :  and  from  Peggies  Curialia  {e)f  it  appears  that 
the  gentlemen  of  the  privy  chamber  at  the  present  day 
are  not  in  the  habit  of  attending  the  king's  person. 

Scarlett  and  Marryat  contr^  This  privilege  is  not 
confined  to  the  king's  domestic  servants,  but  equally 
extends  to  those  who  are  necessary  to  support  the  splen- 
dour of  the  sovereign ;  and  although  a  personal  pri- 
vilege, yet  it  is  analogous  to  the  local  privilege  in- 
cident to  a  palace.  Lord  Coke  [/)  states  that  privilege 
to  belong  to  ^^  all  the  king's  palaces  wherein  his 
royal  person  resideth,^  yet  Kensington  palace  having 
for  years  been  kept  in  a  proper  state  of  preparation  to 

(al  Peg^'s  Curialia,  70.  {b)  5  Term  Bqf.  636. 

(c>  2  TautU.  167.  (d)  1  Xeb.  137.  (e)  P. 47. 

(/)  3  Inn.  140. 

receive 
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receive  bis  majestyi  with  his  officers,  servants,  and  1818. 
guards  residing  and  doing  duty  there,  although  he  in  — 
fiict  never  personally  resided  there,  was  held  to  be  a  ^gamti 
privileged  place.  The  defendant  holds  an  office,  in 
respect  of  which  he  is  bound  at  any  time  when  called 
upon  to  perform  certain  duties  which  are  considered 
necessary  to  support  the  splendour  of  royalty ;  and  it  ap- 
pears upon  the  affidavits,  that  occasions  may  occur  wh^ 
his  attendance  may  be  required ;  this  therefore  iails 
within  the  principle  established  in  the  case  of  WhUer 
V.  MUes.  {a)  And  Bex  v.  MouUon  [b)  is  an  express  au- 
thority to  shew  that  a  g^itl^nan  tiS  the  privy-chamber 
is  privil^ed  from  arrest 

Abbott  C.  J.  I  thought  this  a  plam  case  at  first  in 
fiivour  of  the  privilege  claimed,  but  on  hearing  the 
whole  argument,  I  am  now  of  opinion,  that  it  is  not 
ao'free  from  doubt  as  I  had  at  first  supposed.  The' 
finrm  of  the  prodamatioii  referred  to  in  the  course  of 
the  argument,  shews  that  the  privileges  there  enumer- 
ated are  confined  to  his  niajesty's  servants  in  ordinary 
xmik  fee.  It  is  true  that  that  prodamation  is  not  i^ 
plicable  in  all  its  terms  to  the  present  case^  but  it  fur- 
nishes a  ground  for  a  distinction  which  may  be  taken 
between  sorants  with  and  without  fee.  If  the  privi- 
ly exists,  it  is  for  the  benefit  of  the  crown  and  not  6f 
the  individual,  and  although  the  Court  certainly  have 
in  some  instances  discharged  defendants  claiming  pri- 
vilege on  motion,  it  will  be  found  on  examination^ 
that  those  were  cases  where  there  was  no  doubt  as  to 
tbe  existenoe  of  the  privilege  claimed.  And  in  BarUett 
V.  HeibeSf  where  the  question  was,  whether  the  de- 
ftndant  should  be  disdiarged  on  BM)lion,  or  put  to 


(o)SXe6.9.  (h)  10  Satt,ytB. 

sue 
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1818. 


Ldntlet 

against 

Battini. 


^ue  out  his  writ  of    privilege,   Lord   Kenyo7i  says, 
*^  with  respect  to  the  mode  of  application,  it  was  finally 
settled  in  Pi//'s  case  (a),  that  a  person  entitled  to  pri- 
Tilege  might  be  discharged  on  motion ;  and  although 
that  is  discretionary  in  the  Court  under  the  circum- 
stances, as  where  there  is  any  doubt  whether  the  party 
applying  be  really  such  a  person  as  is  entitled  to  the 
privilege  or  other  unfavourable  and  suspicious  circum- 
stances, yet  here  it  being  admitted  that  the  defendant 
16  a  servant  of  the  king,  there  is  no  ground  for  re^ 
fusing  to  discharge  him   on  motion."      It   appears, 
therefore,  from  this  authority,  that  if  there  be  a  doubt 
on  the  case,  the   Court  will  not  discharge  him   on 
motion,  but  leave  him  to  sue  out  his  writ  of  privilege, 
jmd  in  Pittas  ca^,  one  reason  given  for  it  is,  that  the 
writ,  if  sued  out,  may  contain  suggestions  which  might 
be  traversed  by  the  other  side,  and  so  the  matter  be 
determined  on  record.    As  there  is,  therefore,  no  great 
necessity  for  the  service  of  these  officers,  the  occasions 
being  but  rare  when  they  are  called  upon,  and  when 
they  occur,  not  requiring  the  attendance  of  them  all, 
I  do  not  think  that  any  ii.  jonvenience  will  result  to 
his  majesty's  service,  by  our  leaving  the  defendant  to 
sue  out  his  writ  of  privilege,  in  order  that  the  point 
may  be  solemnly  determined  upon  record.     The  rule 
must  therefore  be  discharged. 


Bayley  and  Holroyd,  Js.  concurred. 

Rule  discharged,  (b) 

(a)  2Str.985. 

(6)  The  gentlemen  of  the  privy  chamber  formerly  were  in  constant 
attendance  on  the  royal  person,  in  the  privy  chamber.  They  were 
likewise  employed  in  confidential  ofliccs  witliout  doors,  as  occasion 
required.  Tliey  had  wages  and  diet,  Hvciy  from  the  wardrobe,  and 
herbigage  for  their  horses,  both  in  town  and  country.  In  the  Liber 
Niger  Domus  regis  Anglio;  (temp.  Edw.  4. ),  they  are  styled  esquires 
of  the  household  and  their  duties  are  described  to  be,  that  they  be 

attendant 
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attendant  on  the  king's  person  in  riding  and  going  at  all  times ;  that 
they  help  to  serve  Ills  table ;  and  that  none  of  them  depart  the  court 
without  licence.     In  the  statutes  made  at  Eilham,  for  the  regulation  of 
the  household,  (1526),  they  are  mentioned  by  their  modern  name,   and 
part  of  their  duty  is  described  to  be,  that  six  wait  at  a  time  to  be 
ready  at  the  king's  rising,  to  apparel  his  highness,  putting  on  such 
garment  in  reverend,  discreet,  and  sober  manner,  as  it  bhall  please  his 
highness  to  wear;    and  two  of  them  are  nightly  to  lie  on  thu  pallet 
within  the  king's  privy  chamber.     From  the  household  ordinances  of 
king  Charles  First  and  Charles  Second,  their  duties  appear  to  have  con- 
tinued the  same,  and  in  the  latter  reign,  their  attendance  appears  to 
have  been  very  close,  although  they  had  no  salaries  subsequent  to  the 
reign  oi  James  the  First.    In  that  of  James  the  Second  they  vrere 
deprived  of  their  only  remaining  privilege,  that  of  diet,  and   about 
the  same  time,   their  domestic   duties  are  supposed  to  have  ceased. 
Since  the  accession  of  the  house  of  Hanovcrt  their  attendance  has  not 
been  sequired,  except  at  a  coronation,  the  entry  of  the  Venetian  am- 
bassador (who  on  the  accession  of  a  new  soveieign,  usually  came  in 
state,  and  was  received  accordingly)  ;  the  funeral  of  the  king  or  queen; 
and  once  at  the  revival  of  the  Order  of  the  Bath  in  1726,  when  the 
procession  df  the  knights  attending  the  king  to  tlie  chapd  royal,  on ' 
JSaster  Suadayt  was  led  by  gentlemen  of  the  privy  chamber.     See 
P€gge*t  Curialia,  DisserUtion  on  the  original  nature  and  duty  of  the 
Gentlemen  of  the  Privy  Chamber. 

It  seems,  therefore,  that  whatever  might  have  been  the  duties  of  these 
gentlemen  formerly,  that  they  now  no  longer  serve  the  king  in  his 
•household,  nor  ia  their  continued  service  and  attendance  on  his  royal 
person  necessary:    they  do  not,  therefore,  come  vrithin  the  reason 
assigned  for  this  privilege  in  the  third  Institute,  or  within  the    de- 
acripticni  of  persons  who  are  there  stated  to  be  entitled  to  it ;  and  it  is 
observable  that  the  form  of  appointment  varies  substantially  from  that 
anciently  in  use.     The  modem  form,  is  in  general  terms,  <'  to  have,  &c. 
ihe  said  place,  with  all  rights,  profits,  privileges,  and  advantages  thei«. 
unto  belonging,  in  as  full  and  ample  manner  as  any  gentleman  of  hia 
majesty's  most  honourable  privy  chamber,  doth  hold  or  hath  held  or 
ei^joyed,  or  of  right  ought  to  hold  and  enjoy  the  same."  In  the  ancient' 
ferm,  the  rights  and  privileges  were  specifically  described,  and  in  that 
set  out  in  the  Curialia,  p.  46.,  as  being  the  form  used  in  the  reign  of 
Charles  the  Second,  it  is  stated  that  *<  his  person  is  not  to  be  arrested 
without  leave  first  had  or  obtained,  neither  is  he  to  bear  any  pubb'c 
oflBce,  nor  to  be  impanneled  on  any  inquest  or  jury,  nor  to  be  warned 
to  serve  at  the  assizes  or  sessions,  whereby  he  may  irretend  excuse  to 
negfeet  Us   mqfesly's  sertfiee.      See  the  proclamation  referred  to  in 
tfie  course  of  the  argument,  issued  on  the  accession  of  his  present 
msjestj  to  the  throne,   Curialia,  p.  77.     In  that  proclamation,  after 
redting  therein,  that  his  predecessors  had  signified  their  pleasure,  that 
his  ser^auu  should  have  and  enjoy  all  ancient  privileges,  his  majesty 
thinking  it  reasonable  that  all  his  servants  iVi  ordinary  wUh  fee,  should, 
tff  regard  of  ihetr-constant  attendance  vpon  his  majesty* s  person,  enjoy 
tbe  like  privileges  with  those  of  his  predecessors,  ordered  that  the  lord 

chamber- 
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1818.  chamberlain  and  other  officers  therein  mentioned  should  signify  to  all 

^__^__^  mayors,  sheriff^  &c  of  corporations  and  counties,  that  his  servants 

LuHTLKY  ^^^^^^  *»*^  ^"^  *"^^*  pri^ilego.  and  that  hencefomard,  none  of 

agttintt  ^®  servants  m  ordinary  with  Jee,  should  bear  any  public  offices,  serve 

Battinx.  on  juries  or  inquests,  watch  or  ward.'*     It  is  remarkable  that  this 

^Moclamation,  by  which  the  privileges  therein  mentioned  are  confined 
to  servants  in  ordinary  with  fee,  does  not  mention  the  privilege  from 


REGULA  GENERALIS. 

It  is  OBDEREDy  That  from  and  after  the  last  day  of 
this  present  term,  no  rule  shall  be  drawn  up  for  setting 
aside  an  attachment  regularly  obtained  against  a  sheriff 
for  not  bringing  in  the  body,  or  for  staying  proceed- 
ings regularly  commenced  on  the  assignment  of 
any  bail  bond,  unless  the  application  for  such  rule 
shall  (if  made  on  the  part  of  the  original  defendant) 
be  grounded  upon  an  affidavit  of  merits,  or  (if  made  on 
the  part  of  the  sheriff,  or  bail,  or  any  officer  of  the 
sheriff)  be  grounded  upon  an  affidavit,  shewing  that 
such  i^lication  is  really  and  truly  made  on  the  part 
of  the  sheri£[>  or  bail,  or  officer  of  the  sheriff  (as  the 
case  may  be)  at  his  or  their  own  expence  and  for  his  or 
their  only  indemnity,  and  without  collusion  with  the 
original  defendant 

By  the  Court 
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In  the  Fifty-ninth  Year  of  the  Reigii  of  Ocorge  lit. 


MEMORANDA. 

IN  the  oonne  of  the  vacation,  WUUam  Dtapir  JBeti^ 
ime  cf  His  Majes^a  Serjeants  learned  in  the  low  and 
Chief  Justioe  of  ChesUry  was  appointed  one  of  the 
Judges  of  this  Court.    And 

John  Richardson^  Esq.  of  the  Middle  Tempk^  hsring 
been  first  called  to  the  degree  of  Seijeant  at  Law,  was 
tfppointed  one  of  the  Judges  of  the  Court  of  ConunooL 
IHeas.  Hegave  rings  with  this  motto:  *^  Mere  majcrum!* 

Mr.  Seijeant  CopUy  was  appointed  to  the  office  cf 
Chief  Jsntice  of  Ckesier.    And 

On  the  first  day  of  this  term,  the  following  gentle^ 
aien  took  their  seats  within  the  bar : 

YoL.  11.  R  As 


1819. 
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1819.        As  King's  Seijeants, 

Mr.  Serjeant  PeU. 
Mr.  Serjeant  Copley. 
As  King's  Counsel, 

Giffin  Wilson^  o(  LincoMs  Inrij  Esq. 
Michael  Nolan^  of  Lincoln^ s  Inn^  Esq. 
Stephen  Gaseke,  of  Grai/s  Inn^  Esq.     And 
Robert  Matthew  Casberd^  of  the  Middle  Temple^  Esq. 
as  having  a  patent  of  precedence   to   rank  next 
after  Mr.  Gaselee. 


Helps  and  Wife  against  Hereford  and  Others. 

'Where huiband  Hj^HE  following  casc  was  sent  by  the  Vice  Chancellor, 

ed  to  trustees  for  the  opinion  of  this  Coart. 

whiS^ wife's  ^7  articles  of  agreement,  dated  8th  of  September, 

J^^|^»^  1775,  between   Thomas  Qjuick,  of  the  first  part,  and 

and  afterwards,  ^ntie  Carpenter^  one  of  the  daughters  and  co-heiresses 

in  the  life  of 

the  father,  they  of  Thomos  Carpenter j  deceased,   of  the   second  part, 

the  lands  to  the  and  Sir  Jl  H.  Knight,  and  J.  H,  Esquire,  of  the  third 

dement,  miT"  P^^  »  ^^^^  reciting  that  a  marriage  was  intended  to  be 

^^^la^^J^"^'  solemnized  between  the  said  T.  Q,  and  A.  C,  and  that 

wards  died,  ^^  .     ^ 

leaving  the  wife   the  said  A.  C  was  Seized  of,  or  entitled  in  her  own 

one  of  the  co- 
heiresses: right,  to   one   moiety   of  certain  freehold    lands,   &c. 

moiety  of  the  situate  in  the  county  of  Hereford,  and  also  entitled  to 
wSoAto^e  *^®  undivided  moiety  of  certain:  other  lands,  &c.  situate 
vuM  of  that        Jq  tjie  parish  of  Weobly  or  elsewhere  in  that  county, 

reason  of  the  which  were  the  estate  of  the  said  7*.  C.  her  father, 
fiiM^  as  an 

estoppel  against  it  was  agreed  that  all  the  said  estates  should  within 
and  wife  and  twelve  months  after  the  marriage,  be  conveyed  to 
di^^dtle  Sir  J.  H.  Knt.  and  J.  H.  Esq.,  their  heirs,  &c.  as 
under  them.       trustees  upon  certain  trusts  therein  mentioned,     ^y 

inden- 


IIe&kfokd. 
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indentures  of  lease  and  release  dated  2d  and  3d  of         1S19. 

September^  1776,  being  a  settlement  after  the  marringe,        

Thomas  Quick  and  Amie  his  wife,   conveyed  to   the         a^aniu 
above  trustees  and  their  heirs,  the  undivided  moiety  in 
divers  hereditaments  amongst  which  were  particularly 
set  out  and  described  certain  estates  situated  at  Brox^ 
xvood  in  the  county  of  Hereford.    The  hereditaments 
comprised  m  this  settlement  were  of  three  descriptions, 
first,  estates  vested  in  jinne  Quick  in  fee-simj)lc,  secondly, 
estates  vested  in  her  father  Thomas  Carpenter^  as  tenant 
in  tail  under  his  father's  will,   with   remainder  over," 
and  of  which  he  was  then  in  possession,  and  thirdly, 
the  estates  at  Brorwood  above  described,  whicli  we're 
vested  in  Thomas  Carpetitvr  in  fee-simple,  and  of  which 
he  was  then  also  in  possession.     In  Michaelmas  term, 
^nii    Thomas  Quick  and  Aime  his  wife,  levied  a  fine 
to  the   trustees  of  the   premises   at    Broarwood^   with  ' 
warranty  against  themselves  and  their  respective  heirs* 
By  an  indenture  dated  6th  oiNavemberj  1777  endorsed 
on  the  settlement,  and  reciting  that  the  marriage  was' 
solemnized  before  the  execution  of  the  settlement  which 
made  it  necessary  that  the  said  Anne  Quick,  shoidd  have 
levied  a  Jtue  of  the  freehold  hereditaments  and  premises 
therein  contained,  to  have  enabled  her  to  join  in  tlie' 
conveyance  thereof  to  the  use  of  the  settlement,  which 
omission  had  l)een  then  lately  discovered,  and  that  she* 
had  as  of  then  MiSiaelmas  term,  joined  with  her  husband 
in  levying  a  fine  or  fines  thereof  to  the  trustees,  it  wa«' 
witntesed,  declared,  and  agreed  between  all  the  partieis* 
to  the  said  indenture,  and  more  particularly  by  Tliomas 
Quick  and  Anne  his  wife,  that  ^uch  fine  Or  fines  sO*' 
levied  by  them  should  be,  and  were  intended  to  be, 
and  were  to  the  use  of  the  said  trustees  by  way  of  cor- 

R  2  roboration^ 
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1819.        ToboratioDf  and  confirming  unto  them  and  tbeir  heirs 
the  conveyance  of  such  part  of  the  premises  as  were 

offinu  freehold  to  the  several  and  respective  uses  in  the  said 
^tlenient  limited,  of  the  same  and  far  no  other  purfo$e 
whatsoever.  Thomas  Carpenter  (who  had  in  the  first 
articles  of  agreement  been  stated  iiilsely  as  deceased) 
ilfierwards  died  seized  of  the  estates  at  Broawood  in  the 
month  of  November  in  the  year  17B2,  leaving  Ann 
Quick  and  Hannah  Carpenter^  his  only  children  and 
co-heiresses  at  law;  and  Anne  €imck  then  became 
■eia&ed  o^  or  entitled  to  one  moiety  thereof,  as  one  of 
the  said  oo-Jieiresses.  The  question  for  the  opinion  of 
the  Court  was,  whether  the  moiety  of  the  farm  and 
lands  at  Bra^moodj  which  Mr.  and  Mrs.  Q^ick  settled 
by  the  indentures  of  the  2d  and  Sd  September^  1776»  be- 
came subject  to  and  bound  by  the  uses  of  that  settlement 
The  case  was  iM(gued  in  last  Michaelmas  term,  by 

PreMton,  for  the  plaintifis.  This  case  depends  on 
the  operation  of  the  fine  levied  by  Mr.  and  Mrs.  Qfiick. 
It  is  not  competent  for  them,  or  any  persons  claiming 
under  them^  to  contend^  that  the  estates  at  Broxwoed 
were  not,  as  to  the  moiety  which  descended  to  Mrs. 
Qtttdt,  bound  by  the  uses  of  the  settlement  of  1776. 
The  fine^  according  to  the  authority  of  all  the  decided 
casesi  operated  by  way  of  estc^pel ;  and  estoppel  is  a 
rule  of  justice  favoured  by  a  court  of  equity,  as  well  as 
courts  of  law.  In  Wright  v.  Wright  (a),  where  a  per^n 
having  a  contingent  interest  conveyed  to  his  son,  in 
consideration  of  natural  love  and  afiection,  the  gift  was 
supported  after  the  interei^t  vested :   and  Lord  Hard-- 

(a)  I  Ve*.  409. 

ixdckcj 
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mcitef  in  giving  judgment  in  favour  of  the  gift,  saidy         1819. 

*'  It  is  such  as  he  may  bind  himself.   Ih  law,  the  heir 

may  levy  a  fine  of  lands  in  the  life  of  the  ancestor, 

which  will  bind  by. estoppel  after  descent  to  him.     So      ^'***»^*^ 

there  is  a  method  of  conveying,  that  is,  preventing  8 

claim  against  it ;  and  so  here  he  may  release.*'     So  in 

Whitfield  7.  Fausset  {a)  a  fine  had  been  levied,  of  a  rent 

charge,  while  in  contingency,  and  the  Lord  Chancellor 

there  observed,  **  the  rcnt-chai^  might  never  arise  at 

all ;  or  if  it  did,  the  two   sons,  at  the  death  of  the 

mother,  might  not  be  heirs  of  the  body  to  take  it.     If 

they  had  died  in  the  life  of  the  mother  without  issuer 

the  rent  had  been  gone ;  if  they  had  left  issue^  other 

persons  would  be  ehtitled  to  take  it  by  purchase.     No- 

tliing  passed,  therefore,  by  that  conveyance,  in  point  of 

law,  it  being  by  deed  and  no  Jine  :   which  if  it  had  been 

levied  of  this  rent,  and  they  had  survived  their  mother^  as 

against  them,  it  would  have  operated  by  estoppel^  bitkUng 

ihem  and  their  heirs/*     In  Sheppard*s  Touchstone  {b\ 

the  eflect  of  a  fine  is  thus  stated,  ^*  either  it  passetb  A 

the  right  and  interest  of  the  conusor  to  the  conasee,  o# 

else  it  worketh  by  way  of  extinguishment  and  tetoppel, 

and  doth  perpetually  bar  the  conusor  and  his  heirs  of 

all  present  and  future  right  and  possibility  of  right  o^ 

other  collateral  benefit  to  the  thing  whereof  the  fine  tt 

levied."    The  same  law  is  to  be  found  in  Vick  v.  JSi- 

wards  (c),   and  Co.  Litt.  (d)    And  in  Bdaoards  v.  2fc>- 

gers{e)f  although   the   judgment  of  the    Court  was 

ultimately  against  the  estoppel,  jet  it  was  admitted  by 

all  the  judges,  that  a  fine  had  that  operation,  whenever 

the  heur  derived  title  to  the  ^tate,  firom  the  person  who 

(a)  1  Fa.  387.  '  (*)  P.  6.  (c)  3  P.  Wmt.  373. 

(d)  P.  352.  a.  {e)  Sir  Wm,  Jones,  456. 
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18 19*  had  kvied  the  fine  by  which  the  estoppel  was  created. 
"""""'^  The  case  of  Goodtitle  v.  Morse  ia\  turne<l  on  the  nature 
agauiit  of  the  instrument.  It  was  a  surrender  of  copyhold 
lands,  and  a  surrender  cannot  operate  by  estoppel ;  but 
Lord  Kenyan  admitted,  *^  that  a  fine  differs  from  the 
case  of  a  surrender,  for  the  fine  will  be  good  against 
the  heir  by  estoppel,  although  it  passes  no  estate  at  alV: 
but  if  a  surrender  be  not  good,  there  will  be  no  estop- 
pel.^ And  it  was  upon  that  point  tluit  the  case  was 
decided.  These  authorities,  therefore,  shew,  that  the 
fine  in  this  case  operates  by  way  of  estoppel  against  Mr. 
and  Mrs.  Giuicky  and  all  persons  claiming  under  them, 
and  therefore  that  the  moiety  of  the  lands  at  Drorwoody 
which  descended  to  Mrs.  (^iiick^  became  bound  by  the 
uses  of  the  settlement  of  177^*- 

Siigdcny  contra.  The  cases  which  have  been  cited,  do 
not  afford  any  express  decision  upon  the  point,  but  only 
contain  dicta  of  the  diiTerent  judges  on  this  subject, 
.  and  it  is  to  be  observed,  those  were  all  cases  of  contin- 
gent rights,  where  the  party  levying  the  fine  had  some 
uiterest ;  but  here,  the  party  who  levied  the  fine  had  no 
interest  whatever  at  the  time  in  the  lands  at  Brorwood. 
In  the  first  agreement  stated  in  the  case,  the  parties  recite 
tlie  death  of  the  father,  which  was  not  the  fact;  and  yet  the 
agreement  proceeds  upon  that  ground,  and  is  an  agree- 
ment not  to  settle  a  specific  estate,  but  any  estate  which 
Anne  Carpenter  might  have :  then  follow  the  indentures 
of  lease  and  release,  executed  after  the  marriage,  which 
contain  three  descriptions  of  property.  Now  as  to  some 
of  these,  that  deed  certainly  had  an  effect,  but  it  had  no 

(a)  3  Term  Rep.  360. 

oper- 
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operation  whatever,  upon  the  estates  at  Braxwoodj  1BJ9. 
which  were  in  the  possession  of  the  father  in  fee-simple  — 
at  that  time.  Tiien  in  Michaelmas  term  following,  th^  a^mnM 
fine  was  levied;  subsequently  to  which  there  is  another 
instrument  executed,  which  recites  the  reasons  why  that 
fine  was  levied,  and  the  parties  do  not  say  that  they 
meant  it  to  operate  upon  the  lands  then  in  the  pos- 
session of  the  father,  but  only  that  in  consequence  of 
the  marriage  having  preceded  the  settlement,  it  became 
necessary  for  the  wife  to  have  levied  a  fine  to  have 
enabled  her  to  join  in  that  conveyance.  It  was  done^ 
therefore,  to  supply  this  defect,  and  to  give  efiect  to  the 
settlement  as  to  the  freehold  property  then  belonging 
to  the  wife,  but  it  had  no  reference  whatever  to  the 
lands  then  in  possession  of  the  father ;  and  to  hold  that 
it  operated  on  them  by  way  of  estoppel,  would  be  to 
counteract  the  plain  intention  of  the  parties,  and  would 
be  productive  of  great  inconvenience.  Besides,  every 
estoppel  must  be  reciprocal,  in  order  to  be  good ;  but 
here,  supposing  that  the  father  bad,  subsequently  to 
the  fine,  conveyed  his  estates  to  the  trustees,  they  would 
have  taken  these  estates  by  that  conveyance.  And  sa 
the  estoppel  would  not  have  been  reciprocal.  Co^ 
Liu.  (a)  He  also  cited  Litt.  sect.  701.  Edward  %- 
mourns  case  (6),  and  Doe  v.  Whitehead,  (c) 

Preston^  in  reply,  contended,  that  this  estoppel  wa* 
reciprocal;  and  that  even  if  the  conveyance  boat 
the  father  had  taken  place,  the  trustees  were  bound  by 
the  estoppel,  and  must  have  held  the  Und  subject  U> 
the  met  of  the  settlement. 

(a)  351  m,  (6)  10  Jl«p.  d5.  *.  (c)  J>9U^.  45. 
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The  following  oeitificate  was  afterwards  sent 

Tliis  case  has  been  argoed  by  oounsel,  and  we  have 
considered  it;  and  are  of  opinion^  that  the  moiety  of 
flie  farm  and  lands  at  Broxwoodj  which  Mr.  and  Mrs. 
Cbtidtf  settled  by  the  indentures  of  the  2d  and  3d  of 
September^  11*1  B,  became  subject  to  and  bound  by  the 
uses  of  that  settlement. 

C.  ABBorr. 

J.  Bayley. 

G.  S.  HoLUOYD. 


]4U4£9  Stringer  against  William  Murray 

and  Others. 

Wh«^.,hsf^  IN  Uie  year   181 1»    Thomas  Garland  Murrayj  had 

ftrsrirfp  to  be  Qontract^  with  certain  ship- builders  at  CakiUia  in 

^bit  ftM indimt  Jb^o^^Ua  a  ship .  to  he  built  by  them  on  his  account^ 

IS^^a^S^  and  intended  to  be  employed  in  the  East  India  Com- 

J'^^Ji^j'^  pany's  service.     While  the  ship  was  building  at  CbZ- 

•n* * P^^»  cuUay  T.  G^  Murrajf  entered  into  a  verbal  agreement 

^punuanoeof  With  the  plaidtil^  through  his  agent  Bkhard  Sttwcnt 

and  afterwudi^  for  the  sale  of  a  Sixteenth  share  of  the  ship  to  the 

^val  bi^Eng'  pl&intiff,  who  at  th^  request  of  Murray^  signed  a  written 

herto^ re^  acceptance  of  the  purchase  in  which  the  ship  was  de- 

girtered,  and  gcribed  to  be  boUi^nff  at  Bcvnbaiy^  and  on  the  28th  De- 

accounted  with  ^^  *' 

jB.  as  part.        cembeTy  181 1,  SUmart^  by  desire  of  the  plaintiffi  sent  the 

owner ;  but 

^.'8  name  was  wnttea  scocptance  to  T.  G.  Murray  enclosed  in  a  letter, 
register  as  part,  of  which  the  feUowlng  is  an  extract.  <<  I  enclose  you 
Sirt  ?.'  had  no  ^^'  Stringer'^  acceptance  of  the  share  erf  the  new  ship 
^merest  in  building  at  Bombay,  which  I  have  obtained  of  him 

agreeable  to  your  request."     T.  G  Murray  on  the  same 

day 
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day  wrote  and  sent  to  Stewart  the  fbllowiog  aniwer.  1819« 
**  I  have  just  received  your  letter  of  this  date,  accom* 
panying  one  from  Mr.  Stringer^  in  which  both  youridf 
and  that  gentleman  appear  mistaken,  as  the  ship  I  am 
building  is  at  Calcutta  and  not  at  Bombay;  I  cannot 
now  name  any  precise  sum  the  one-sixteenth  share 
wilt  amount  to,  but  certainly  3000/.  at  least,  and  I 
propose  leaving  the  account  open  until  the  ship's 
arrival,  when  the  estimated  value  of'  her  can  be  dis- 
tinctly ascertained,  and  if  any  balance  shall  appear  due 
upon  that  diare^  it  must  then  be  paid ;  a  pn^rtion  of 
that  sum  I  shall  call  for  at  six  or  nine  months.  I 
think  you  had  better  make  Mr.  Stringer  acquainted 
with  the  subatanoe  of  this  letter,  and  if  it  be  not  giving 
him  too  much  trouble,  I  should  wish  him  to  rectify  the 
mistake  in  his  note  I  have  mentioned."  Stemart  soon 
after  receiving  the  last  letter,  commnnicated  the  «une 
to  the  plaintiff:  he  agreed  to  rectify  the  iiiiiti(ke« 
And  on  the  7tb  of  Mag^  1812,  in  part>perf<nnnanoe 
of  the  ooDtract  on  his  part,  paid  to  7.  6.  Marm^ 
\  500^  on  account  of  the  ctte-nxteenth  share  of  die 
ship^  aad  Aftrroy  then  gave  him  the  following  receipl: 
<<  Receii^  tf  Mile$  Stringetf  Elsq.  the  snm  of  one 
tlwusjoid  five  hundred  pounds,  on  account' of  ooe-aisfi* 
teenth  share  of  a  ship  buildiog  fbi  me,  at  Caicutta.*^ 
And  in  further  pursuance  of  the  contract,  the  phuntiff 
on  the  2dth  December^  1812,  paid  to  T.  G.  Mmrat^ 
the  furdier  sum  of  1 BQQL  on  account  of  the  one-azr 
teenth  share  of  the  said  ship,  but  did  not  take  any 
rccript  for  the  same.  The  ship  having  been  ooni» 
pleted^  was  delivered  by  the  boilden  to  the  agent  rf 
7!  G.  Mtaratfj  in  the  month  of  Jaman/^  1813^  and 

8  named 


MVKKAT. 


250  CASES  IN  HILARY  TERM 

1819.         named  the  Castle  Huntly,  smA  John  Paterson  vfdA  ap- 
—         pointed  to  the  commapd  ;  and  in  the  latter  part  of  th« 
ag^nsi      '  y<^ar  1813,  the  ship  arrived  in  the  river  Thames.     On 
the  16th  of  November^  1813,  the  ship,  on  the  oaths  of 
the   said    T.  G.  Murray^   and  J.  Paterson^     (who  had 
purchased  three-eighths  of  the  ship,)  was,  without  the 
privity  or  consent  of  tlie  plaintiff,  registered  by  thera 
in   the  port   of  London  by,  the  name  of  the  Castle 
Huntly :  and  in  the  registry,   T.  G,  Murray  and  J.  Pa-- 
terson  were  stated  to  be  the  owners  thereof.     On  the 
10th  Febntary^  1814,  T.  G.  Mwray  sold  and  assigned 
one-eighth   share  of  the  ship  to   W.  Sims  and  Jacob 
SimSf  an  entry  of  which  sale  was  duly  made  at  the 
custom-house  of  London,  and  the  proper  indorsement 
made  upon  the  ship's  certificate  of  registry.     When  the 
plaintiff  was  made  acquainted  with  the  form  in  which 
the  ship  was  registered,  he  applied  to  T.  G.  Murray^ 
and  requested  him  to  execute  a  bill  of  sale  of  the  one- 
sixteenth  share,  and  to  make  to  him  a  perfect  legal  title 
thereto,  but  the  same  was  not  done.    On  the  26th  Aprily 
1816,  T.  G  Murray  transmitted  to  the  plaintiff  an  ac- 
count purporting  to  be  an  account  of  the  plaintiff's 
one-sixteenth  share  of  the  ship,  and  of  the  plaintiff's 
debts  and  credits  in  respect  thereof.     On  the  28th  of 
July,  1816,  T.G.  Murray  died  without  having  executed 
any  bill  of  sale  to  the  plaintiff,  having  made  his  will,  . 
and  having  appointed  as  executors  William  Murray^ 
and  the  other  defendants,  who  have  duly  proved  the 
s^me.     On  the  27th  day  of  Jidy,  1816,  T.G.  Murray 
executed  a  bill  of  sale  by  way  of  mortgage,  to  W.  Murray j 
of  one  moiety  of  the  ship,  for  securing  to  .iMm  the 
payment  of  150001.  of  which  bil  ]of  sale  an  entry  was 

made 


Ml'raat* 


IN  THE  FlFTY-NlKTII  YeAR  OF  GEORGE  III.  251 

made  at  the  proper  of&ce  of  the  custom-house  of  1819. 
Lotidxm  on  the  SOth  of  the  same  montli,  and  on  the  — — 
23d  of  May^  1817)  an  mdorsemcnt  was  made  upon  against 
the  certificate  of  the  ship's  registry  by  the  defendant 
TV.  Murray^  as  executor  of  T.  G.  Murray^  to  the  same 
W»  Murray^  in  his  own  right,  the  ship  havmg  been  at 
sea  at  the  time  of  the  execution  of  the  bill  of  sale,  and 
the  inclorsement  being  made  within  ten  days  after  her 
return. 

The  question  directed  by  the  Lord  Chancellor  to 
be  sent  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  had  any,  and  what  legal  interest  in  the  ship 
called  the  Castle  Huntly, 

Richardson^  for  plaintiff.  The  property  in  this  ship 
being  originally  in  the  builders,  passed  from  them,  on 
their  delivering  it  in  the  East  Indies,  to  the  agent  of 
T.  G.  Murray^  and  then  vested  in  him,  and  the  other 
persons  whom  he  had  admitted  to  participate  with  him 
in  this  chattel,  as  tenants  in  common.  The  possession 
of  Qne,  therefore,  was  the  possession  of  all,  ex  parte 
Flynn  (a),  and  the  delivery  to  one,  was  a  delivery  to  all. 
The  ship'builder  must,  therefore,  be  considered  as  hav- 
ing delivered  the  ship  to  Stringer  and  Murray,  It  may 
be  said,  that  the  price  was  not  ascertained.;  but  that  is 
not  always  necessary  to  pass  the  property  in  a  chattel. 
It  is  only  so,  in  cases  where,  in  order  to  pass  the  pro- 
perty, a  delivery  is  required ;  but  the  parties  here  being 
tenants  in  common,  the  property  was  in  all,  and  no 
delivery  was  necessary.  Here,  if  the  ship  had  been  lost 
on  her  voyage  home,  the  loss  roust  have  fallen  upon  the 

(a)  1  Jik,  185. 
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1819*         parties  interested,  who  were   T*  G.  Mttrray  and  the 
plaintifi.     But  in  this  case,  there  is  an  actual  part-pay* 
iH^t  of  the  price,  and  that  is  allowed  in  account,  and 
the  plaintiff  is  therefore  actually  treated  as  a  part- 
owtier ;  the  ship  is  delivered,  and  then  employed  on 
their  joint  account ;  and  then  in  fraud  of  this,  Murray 
causes  the  ship  to  be  registered  in  his  own  name  and 
diat  of  Patersoru  But  if  the  property  had  once  vested  in 
the  plaintiff,  by  the  delivery  in  the  East  Indies,  the  sub- 
sequent unauthorized  registration  cannot  affect  his  rights. 
The  register  acts  do  not  apply  to  ships  built  in  the  East 
Indies^  for  the  provisions  of  those  acts  are  there  inca- 
pable of  execution ;  there  being  no  custom-house  offi* 
oers  to  do  the  several  acts  required  by  those  statutes. 
Tibe  statute  of  William  only  applies  to  the  West  Indies. 
The  26  G.  3.  c.  60.  does  not  extend  to  sucb  a  case^ 
because  a  ship  could  not  be  r^stered  in  the  East  In* 
dieSi  in  the  manner  required  by  that  act.  The  55  6. 3» 
e.  116.,  which  was  passed  long  nStet  the  transaction  in 
question,  for  the  first  time  provides  for  the  registration 
of  ships  in  the  Ea^  Indies;   the  register  acts  must 
therefore  be  considered  as  containing  a  virtual  exception 
of  all  vessels  from  the  operation  of  those  acts,  so  long  as 
their  requisites  couk)  not  be  complied  with ;  and  be 
refinrred  to  the  case  of  TuUok  v.  Bruee,  in  the  Cockpit, 
in  1810,  where  this  very  point  was  made. 

Tindal,  for  defendants.  There  was  no  sufficient  sale 
in  this  case  to  convey  to  the  plaintiff  the  legal  interest 
in  the  sixteenth  share.  The  matter  rested  in  agree- 
ment only,  and  was  executory.  It  was  merdy  an  agree- 
ment to  sell  at  a  future  time^  viz.  when  the  ship  should 
be  completed.    It  was  not,  therefore,  an  actual  sale,  by 

which 
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which  the  legal  interest  in  the  thing  told}  pasaed  to  thfe        1819. 
vendee.     Where  a  thing  sold  is  in  existence^  and  id 
the  possession  of  the  seller,  and  the  sale  is  made  by 
words  of  present  contract,  and  the  price  paid,  the  legal 
property  shall  pass  in  the  thing  sold,  although  there  baf 
no  actual  delivery;    Nqifs  Maxims^  c.  42.,   and  Ho^ 
bart  (a) ;  but  a  contract  may  be  either  executed,  as  if  iC 
agrees  to  change  horses  with  A,  and  they  do  it  i|nm«* 
diately,  in  which  case  the  possession  and  the  right. are 
transferred  together ;  or  it  may  be  executory,  as  if  thty 
agree  to  exchange  nextwedk;  here^   the  right  only 
vests^  and  their  reciprocal  property  in  each  other'a 
borse  is  not  in  possession,  but  in  action ;  for  a  contract 
executed,  which  differs  nothing  from  a  grant,  ccmvcya 
a   chose  in  possession,  a  contract  executory  ccnt^ya 
only  a  chose  in  action;  2  Black.  Camm.  (b)    Here  the 
contract  was  execMtory ;  the  ship  was,  in  1 8 1 1,  butlding 
at  Calcutta^  on  account  of  Murrayj  by  his  ofder,  awl 
under  his  contract ;  there  was  nothing  then  in  exisl^ 
ence,  upen  which  the  contract  could  operate^  to  give  a 
legal  property;  all  the  materials  were  not  eren  pqr^ 
chased,  and  the  price  was  not  even  to  b€  fixed  until  the 
ship  was  finished.    The  words  in  the  receipt   ^the 
ship  now  building  for  me^**  shew  that  a  future  tranafar 
of  the  share  was  contemplated;  until  the  ship  was  de< 
livered  to  Mmrajf%  agent,  it  rested  only  in  contract  io 
himself;  he  had  no  legal  interest  to  give ;  MuMow  v. 
Mangles  (c) ;  and  if  so^  it  b  impossible  to  contend,  that 
lie  oould  convey  any.    Supposing  the  plamtiff  had  a 
legd  interest,  at  what  period  did  it  conunence?  when 
the  ship  wa«  partly  buiU ;  and  did  it  extend  to  the 
materials  purchased  from  time  to  time  ?    The  fair  in* 

(a)  41.  (6)  44S.  (c)  1  Ttnmi,  518. 
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iU19.  ference  to  be  drawn  from  the  facts  stated,  is,  that  the 
""■"^  substance  of  the  contract  was,  that  when  the  ship  was 
against  complctcd,  the  plaintiff  sliould  have  the  legal  title  of 
one-sixteenth  conveyed  to  him.  At  all  events,  how- 
ever, whcA3  there  has  been  a  contract  incomplete  for 
want  of  delivery,  and  a  second  sale  of  the  same  thing, 
accompanied  with  delivery,  the  second  shall  be  pre- 
ferred- to  the  first.  Domains  Civil  LaWy  book  1.  tit.  2. 
s.  3.  art.  13.  And  here,  it  is  to  be  observed,  the  plain- 
tiff has  done  nothing  to  get  his  title  completed ;  the 
mortgagee  has  done  every  thing.  But  secondly,  it  is 
against  the  policy  of  the  register  acts  to  allow  the  legal 
title  of  the  ship,  when  completed,  to  pass  by  such  ex- 
ecutory agreement.  These  acts  do  apply  to  ships  built 
in  India.  The  7  ii  S  fV.S,  c,  22.,  is  confined  to  the 
ships  of  the  built  of  England j  Ireland j  or  the  colonies  or 
plantations  in  Africa^  Asia^  and  America^  belonging  to 
bis  majesty,  or  which  shall  hereafler  be  in  the  posses- 
sion of  his  majesty,  his  heirs  or  successors."  It  might 
perhaps  be  doubtful,  whether  the  East  India  settlements 
were  included  within  the  restrictive  description  of  Co- 
lonies  or  Plantatiojis,  used  in  this  act ;  particularly  as, 
by  the  12  G.  3.  c.  54.  5.  3.,  "  the  United  Company  arc 
allowed  to  build«  or  contract  for  the  building  of  any 
ships  in  India^  or  in  any  of  his  majesty's  colonies  in 
America^  for  their  service."  And  it  is  enacted,  "  that 
all  such  last-mentioned  ships,  which  shall  be  so  built, 
shall,  to  all  intents,  be  deemed  to  be  British  shij^s^ 
This  question,  however,  arises  on  the  26  G.  3.  r.  (JO. 
s.  1.,  by  which,  all  the  privileges  or  advantages  shall 
hereafter  be  confined  to  such  ships  only  a^  are  wholly 
of  the  built  of  Great  Britain  or  Ireland^  Guernsey^ 
or  of  some  of  the  colonics,  plantations,  or  territories, 
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in  AsiOf  A/rica^  or  America^  which  now  belong,  or  at  1819. 
the  time  of  building  such  ship  or  vessel  did  belongs  ^^  [" 
or  may  hereafter  belong  to  or  be  in  possession  of  his  j^aimt 
majesty,  his  heirs  or  successors/'  The  question  there* 
fore  is,  whether  Calcutta  in  the  East  Indies  is  within 
the  territories  in  Asia  belonging  to  his  majesty.  The 
East  Indian  {)ossession8  in  the  following  statutes  are 
termed  "territorial  acquisitions:"  The  13  G.  3.  c.  63. 
the  19  G.  3.  c.GLy  the  20  G.  3.  r.  56.,  the  21  G.  3. 
c.  65,  ss.  8.  &  39.  In  the  24  G.  3.  sess.  ^.  r.  25.,  which 
passed  only  two  years  before  the  register  act,  they  arc 
stiied  in  the  title  of  the  act,  the  British  possessions  in 
Indioj  and  in  the  first  section  the  territorial  possessions 
of  this  kingdom  in  the  East  Indies.  In  the  33  G.  3. 
r.  52,  they  are  called  the  British  territories  in  India. 
The  37  G.  3.  r.  1 17*  is  quite  decisive  to  shew  that  the 
trade  to  the  East  Indies  is  considered  by  the  legislature 
as  a  trade  to  territories  and  possessions  belonging  to 
his  majesty  within  the  meaning  of  the  navigation  laws; 
it  is  intitled  "  An  act  for  regulating  the  trade  to  be 
carried  on  with  the  British  possessions  in  India  by  the 
ships  of  nations  in  amity  with  his  majesty."  It  begins 
by  reciting  the  navigation  act,  12  Car.  2.,  and  then  re- 
cites "  That  it  would  be  expedient  that  ships  of  coun- 
tries in  amity  with  his  majesty  should  be  allowed  to 
import  goods  and  commodities  to,  and  export  them 
from  the  British  territories  in  India  ;  and  it  then  pro- 
ceeds to  enact,  that  they  may  do  so  notwithstanding  the 
act  of  Car.  2.  The  53  G.  3.  c.  155.  enacts  "  that  the 
territorial  acquisitions  in  India  shall  remain  in  the  pos- 
sestion  of  the  Company,  without  prejudice  to  the  sove- 
reignty of  the  Crown  of  the  United  Kingdom  of  Great 
Britain  BiXxA  Ireland  in  and  over  the  same."    It  is  clear, 
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1819.  therefore  that  the  legielature  have  considered  the  £09^ 
*  India  Company's  possessions  in  India  as  territories  be- 

agahut  longing  to  his  majesty ;  and  if  so,  they  fall  within  the 
meaning  of  the  navigation  laws.  Indeed  it  was  a  gene- 
rally received  opinion  that  under  the  7  ScS  W.3.  ships 
built  in  India  were  entitled  to  a  register,  and  it  was  even 
held  that  Surai  was  a  plantation  or  colony  within  the 
meaning  of  that  stat.,  so  as  to  entitle  a  ship  there  built 
to  have  a  plantation  register,  Reeves^ s  Law  qf  Shippings 
p.  97*  There  are  also  decided  cases  in  the  courts  of  law, 
jn  which  it  has  been  held,  that  the  East  Indies  were 
aflfected  by  the  navigation  laws.  In  Morck  v.  Abel  (a) 
an  insurance  upon  a  Danish  ship,  which  was  laden  at 
Calcutta  for  CdpenAagen^  was  held  to  be  illegal,  as  in  con- 
travention of  the  12  Cbr.  2.,  and  in  Chalmers  v.  Bdl{b) 
a  ship  was  insured  from  her  loading  port  in  the  £ast 
IfuUes  tp  Qottenburghf  and  it  appearing  that  part  of 
her  lading  was  taken  on  board  in  a  British  port  in  the 
East  Indies;  the  voyage  was  held  to  be  illegal,  and 
the  insurance  void.  Then,  if  the  East  Indian  possessions 
fall  within  the  navigation  act,  they  also  fall  within  the 
26  G.  3.  in  which  the  same  words  are  used ;  and  if  the 
register  acts  apply  to  this  case,  it  is  against  their  policy 
to  allow  any  person,  whose  name  does  not  appear  upon 
the  register,  to  have  a  legal  interest  in  the  ship ;  Camden 
v.  Anderson  {c)j  and  Curtis  \.  Perry  {d\  are  authorities 
to  shew  that  the  register  is  conclusive  evidence  as  to 
the  I^al  title  where  the  ship  has  once  passed  by  bill  of 
sale.  And  the  ownership  must  be  evidenced  by  the 
register,  and  the  register  alone,  Mestaer  v.  GiUespie  {e) 

{a)  3  Bm,  j*  PuU.  95.  (ft)  Ih,  j604» 

(r)  3  TermEep.  709.  (d)  6  Vca»jnn.  739. 

(0   11  Ves,  jun.  621. 
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and  Exparle  Yallop.{a)     But  if  the  argument  on  the        1819. 
other  side  were  to  prevail,  the  register  would  not  be        """"^ 
evidence  of  ownership  in  all  cases ;  this  would  form  an        agaUit 
exception ;  and  an  exception,  too,  that  would  let  in  all 
the  mischief  contemplated  by  the  legislature. 

Rickardsofiy  in  reply.  The  property  vested  not  when 
the  ship  was  bespoke,  but  when  the  delivery  took  place; 
and  that  being  a  delivery  to  one  of  several  tenants  in 
common,  vested  the  property  in  all :  Stringer^  therefore, 
might  have  maintained  trover  against  a  wrong-doer. 
ZBaj/ley  J.  There  was  no  payment  of  the  whole  price. 
The  delivery  here  was  by  a  man  who  knew  nothing  of 
the  plaintiff,  to  another  who  also  knew  nothing  of  the 
plaintiff.  Holrqyd  J.  If  this  were  a  constructive  delivery 
to  the  plaintiff,  then  Murrat/^  lien  for  the  price  was 
gone.]  T)iere  is  no  necessity  for  a  lien  for  the  price 
between  tenants  in  common ;  and  the  mere  leaving  the 
possession  with  the  vendor  will  not  enable  him  to  give 
a  title  to  a  second  purchaser.  By  the  law  of  England 
(whatever  the  rule  may  be  in  the  civil  law),  a  first  sale 
is  not  avoided  except  by  fraud.  Secondly,  It  is  imma- 
terial to  this  question  whether  the  East  Indies  are  to  be 
considered  as  territories  belonging  to  his  majesty ;  the 
question  is,  whether  the  register-acts  apply  to  ships 
built  in  India :  if  the  requisites  of  those  acts  cannot  be 
there  complied  with,  the  legblajture  could  not  have 
intended  that  they  should  include  East-India  built 
ships.  It  is  clear  that  they  cannot  be  complied  with; 
and  therefore  a  register  was  unnecessary. 

Cur.  adv.  vult. 

(a)  15  yei.iufueo: 
Vol.  IL  S  The 
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1819. 


against 

MtflllUT. 


The  following  certificate  was  afterwards  sent : 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion  that  the  plain- 
tiff had  not  any  legal  interest  in  the  ship   called  ihe 

Castle  HurUly. 

C.  Abboit. 

J.  Bayley. 

G.  S.  HotROYD. 


Saiurdat/, 
Jan.  23d. 

By  the  word 
irantporiation 
in  the  8  G.5. 
c  15.  is  meant 
not  merely  the 


Bullock  against  Dodds. 

T)ECLARATION  by  the  plaintiff,  as  indorsee, 
against    the    defendant,    as    payee   of   a   bill    of 

exchange,  bearing  date  the  10th  July^  1S09.  Plea  first, 
SrfdoS^toOie  non-assumpsit 5  secondly,  the  statute  of  limitations; 
place  of  trans-     ^^j  thirdly,  that  at  the  Old  Bailey  sessions,  on  the  16th 

portation,  but  •'  ^ 

his  bdnff  so  September  ^  1 807,  the  plaintiff  was  tried  upon  an  in- 
remaining  there  dictmcnt,  (which  was  set  out  in  the  plea,)  and  duly 
for'whidAie^  convictcd  of  fclony ;  and  that  it  was  by  the  Court  con- 
ordered  tobe  sidercd,   that  the  plaintiff  should  he    hanced   by  the 

transported;  '  r  ft  j 

and  tiicrefore  a    neck  until  he  should  be  dead  ;  that  his  maiesty,  having 

felon  attainted  ^  J      J  q 

is  not  by  that  been  pleased  to  extend  his  royal  mercy  to  the  plaintiff, 

to  his  civil  oi\  condition  of  his  being  transported  to  New  South  Wales 

the  expiration '^  ^^^  ''^^  >  which  being  duly  signified  to  the  Court,  by  the 

^\^\  h^A  or-  ^^cretary  of  state,  itwas  further  considered,  that  the  plain- 

dered  to  be  so  tiff  should  be  transported  to  Ne^iV  South  Wales^  pursuant 

transported. 

2dly,  By  at-    to  the  Statute  in  such  case  made  and  provided  ;  and  con- 
personal  pro-      eluding  in  bar  to  the  action.     The  fourth  plea  did  not 

perty  and  rights 
of  action  in  re- 
spect of  property  accrumg  to  the  party  attainted,   either  before  or  after  attainder,   are 
Tested  in  the  crown  without  office  found ;  and  therefore  attainder  may  be  well-pleaded  in 
bar  to  an  action  on  a  bill  of  txchange  indorsed  to  the  plaintiff  after  his  attainder. 
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ditkr  materially  from  the  third.  Replication,  after  ldI9« 
taking  issue  upon  the  two  first  pleas,  that  before  the  ' 
cause  of  action  accrued,  the  plaintiff  was  in  due  manner  agahut 
transpatted  to  New  South  Wales,  in  execution  of  the 
jddgment.  Rejoinder,  that  after  the  plaintiff  was  so 
transported,  he  was  unlawfully  at  large  in  England. 
Surrejoinder,  that  before  the  cause  of  action  accrued^ 
his  majesty  had,  by  his  commission,  under  the  great 
seal  of  Great  Britain,  given  authority  to  the  governor 
of  New  South  Wales,  by  an  instrument  in  writing,  undet 
the  seal  of  the  government  of  the  territory,  or  as  he 
should  think  fit  or  convenient  for  his  majesty's  service,  to 
remit  either  absolutely  or  conditionally  the  whole  or  any 
part  of  the  term  for  which  persons  convicted  of  felony  or 
other  ofiences  should  be  transported;  and  that  before  the 
exhibiting  of  the  bUl,  the  governor  of  Neio  South  Wales 
did,  by  a  certain  instrument  in  writing,  under  the  seal 
of  the  territory,  absolutely  remit  the  remainder  of  the 
term  or  time  which  was  then  to  come  of  the  original 
sentence,  or  order  of  transportation  mentioned  in  the 
plea;  by  virtue  of  which  instrument,  he  was  lawfully  at 
large;  and  concluding  with  a  traverse  of  the  allegation^ 
that  he  was  unlawfully  at  large.  The  defendant,  after 
craving  oyer  of  the  instrument  in  writing,  which  was  set 
out  verbatim  on  the  record,  demurred  to  the  surrejoinder, 
and  the  plaintiffjoined  in  demurrer. 

This  case  was  argued  at  the  sittings  in  Serjeant:^  Inn, 
before  Michaelmas  term,  by  Manning,  for  the  defenclant, 
in  support  of  the  demurrer,  and  F.  Pollock,  contra. 
There  were  several  objections  taken  to  these  pleadings, 
but  the  only  otie  upon  which  the  opinion  of  the  Court 
was  there  delivered,  and  upon  whiah  it  is  necessary  to 
state  the  arguments  ber^  was  upon  an  objection  to  the 
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1819.  It  was  argued  for  the  defendant,  that  as  the  plea 

•^ — ^"        shewed  the  plaintiiF  to  be  a  felon  convict,   the  rc- 

BULLOCK 

mgainst         plication  Stating  only,  that  he  had  been  transported 
in  execution  of  the  judgment,  was  no  answer ;  for  al- 
though   a  commutation  of   transportation  for  death 
c^pcrated  as  a  statute  pardon,  that  was  only  so  after  the 
period  of  transportation  had  expired ;  which  was  not 
the  case  here,  inasmuch  as  the  plaintiff  was  transported 
for  life.    The  pardon  pleaded  was   on  condition  of 
plaintiff's  being  transported ;  and  by  the  8  G.  3.  c.  15. 
.such  transportation  is  to  have  the  effect  of  a  pardon 
under  the  great  seal;  but  that  term,  as  there  used, 
must  mean  not  the  mere  act  of  being  conveyed  to  the 
place  of  transportation,   but  the  completion  of  the 
term  of  punishment.      The  statute  IS  Eliz.  c,  7*  s.3. 
repeals  the  old  mode  of  trial  by  purgation,  and  enacts, 
that  after  clergy  allowed,  and  burning  in  the  hand,  the 
party  convicted  shall  forthwith  be  enlarged  and  de- 
livered out  of  prison,  and  under  that  statute  it  has 
been  held,  that  the  burning  in  the  hand  has  the  same 
effect  in  clearing  away  the  disabilities  of  conviction,  as 
the  old  mode  of  purgation  had;  and  it  is  therefore  con- 
.  sidered  as  in   the  nature  of  a  statute  pardon.     Yet  it 
has  been  expressly  decided,  that  a  person  convicted  of 
felony  is  not  restored  to  his  competency  until  that  pu- 
nishment be  inflicted,  or  until  a  pardon  under  the  great 
seal  has  been  obtained ;  Earl  of  Warwick's  case  (« ) : 
for  letters  under  the  king's  sign  manual  cannot  be 
pleaded  as  a  pardon,  Gullfs  case.  j(i)     Here  the  in- 
tended punislmient  of  transportation  for  life  has  not 
been  suffered,  nor  has  any  such  pardon  been  obtained. 
The  4  G.  1 .  c.  11  s.  4.,  which  is  a  statute  upon  the 
aame  subject,  expressly  enacts,  that  where  any  offender 

<a)  5  Haw,  State  Trialt,  165.  (J,)  JUadh  Crtmm  Law,  99. 
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bhall  be  transported,  and  shall  have  served  their  re-         1819. 
spective  termsi  such  services  shall  have  the  effect  of  " 

a  pardon  to  all  intents  and  purposes.  agamit 

On  the  other  hand  it  was  argued  for  the  plaintifl^  that 
under  8  G.  3.  c.  15.  transportation  operated  as  an  abso- 
lute pardon,  at  the  instant  the  party  convicted  arrived 
in  New  South  Wales.    If  it  were  only  a  conditional  par- 
don, it  either  would  never  operate  at  all  until  the  term 
of  transportation  had  expired,  or  it  would  operate  until 
defeated,  by  the  party  being  at  large  within  the  term  ; 
if  it  docs  not  operate  at  all  until  the  term  is  expired^ 
this  absurd  consequence  would  follow,  that   a  person 
transported   for    seven  or  fourteen    years,  who  died 
before  the  expiration  of  his  term,  would  derive   no 
benefit  from  the  pardon,  in  relation  to  his  civil  rights^ 
so  as  even  to  enable  him  to  sue  in  the  courts  there, 
and  thus  a   person  transported  for  life   could  never 
derive  any  benefit  whatever;  indeed  in  that  case  it 
would  be  a  pardon  to  a  dead  man.     If  it   be  said, 
that  the  pardon  is  absolute  in  the  first  instance,  but 
liable  to  be  defeated  by  a  breach  of  the  condition  on 
which  it  was  granted,  the  answer  is,  that  such  does  not 
appear  to  have  been  the  intention  of  the  legislature; 
for  the  statute  expressly  enacts,  that  such  transportation 
shall  have  the  effect  of  a  pardon  under  the  great  seal; 
and  then,  in  the  very  next  sentence^  the  possibility  of 
the  oflfender's  being  at  large  within  the  term  is  contem- 
plated.   The  statute  does  not,  however,  then  render 
void  the  pardon,  which  was  the  subject  of  the  former 
sentence,  but  makes  the  being  at  large  within  the  termt 
a  distinct,  substantive  offence  punishable  with  death. 

After  an  interval  of  some  days,  the  opinion  of  the- 
Conrt  was  ddivcred  at  &y7^a«tf  A»,  by 

S  3  Baylet  J» 
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1819*  Bayley  J.    There  are  two  questions  in  this  case, 

'— """        one  on  the  merits,  viz.  whether  transportation  amounts 

JSOLLQCK 

^ffninst  to  a  pardoD,  so  as  to  restore  the  party  to  all  his 
rights  and  capacities,  the  other,  whether  the  facts 
should  have  been  pleaded  in  bar,  or  in  disability  of  the 
person  only.  The  pressure  of  the  argument  on  the  first 
question  turns  first,  on  the  8  G.  3.  c.  15.,  and  on  its  ap- 
plication to  this  case;  and  secondly,  on  the  meaning 
of  the  term  transportation  as  there  used,  which  involves 
the  consideration,  whether  that  statute  is  complied 
with,  by  the  mere  act  of  carrying  over  the  ofiender  to 
the  place  specified,  or  by  his  being  carried  over  and 
remaining  there  for  the  whole  period  of  his  sentence. 
Now  upon  looking  over  the  several  statutes  applicable 
to  this  subject,  it  seems  quite  clear  that  the  mere 
carrying  of  the  person  to  the  place  of  transportation 
was  not  what  was  contemplated  by  that  act  of  parliaF> 
ment;  but  that  his  being  carried  over,  and  remaining 
there  for  the  period  of  his  sentence,  is  what  was  meant  by 
the  term  transportation  as  there  used.  The  first  act  of 
parliament  upon  this  subject  is  the  18  Car.2.  c.S.  5.2.,  by 
which  it  is  enacted,  <<  that  it  may  be  lawful  for  the  jus- 
tices of  assize,  and  commissioners  of  oyer  and  terminer, 
or  gaol  delivery,  before  whom  the  offenders  mentioned 
in  that  act  shall  be  convicted,  to  transport  or  causo  to 
be  transported  the  said  offenders  into  America,  there 
to  remain  and  not  to  return."  The  22  Car.  2.  c.  5. 5.4. 
gives  the  judges  of  the  court  before  whom  the  offenders 
there  mentioned  shall  be  arraigned  and  condemned,  a 
power,  "  at  their  discretion,  to  grant  a  reprieve,  and  to 
cause  the  offender  to  be  transported  beyond  the  seas^ 
there  to  remain  for  the  space  of  seven  years,  to  be  ac- 
counted from  the  time  of  such  transportation;  and  if  he 

3  should 
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should  refuse  to  be  transported,  or  after  such  trans-        1819. 
portation  return  within  the  time,  then  that  he  should  " 

'  Bullock 

be  put  to  execution  upon  the  judgment  so  given  t^mnsn 
against  him;"  and  by  the  22  &  23  Car.  2.  c.  7.  s.  4.  it 
is  enacted,  that  ^'  in  case  any  person  or  persons  who 
shall  be  convict  or  attainted  of  any  of  the  offences 
made  felony  by  virtue  of  that  act,  shall  to  avoid  judg- 
ment of  death,  or  execution  thereupon  for  such  his 
offence^  make  his  election  to  be  transported  beyond  the 
seas,  to  any  of  his  majesty's  plantations ;  that  then  the 
justices  of  assize,  oyer  and  terminer,  gaol  delivery,  or 
justices  of  the  peace,  before  wliom  such  offender  shall 
be  convict  or  attaint  by  virtue  of  that  act,  and  every  of 
them  respectively,  shall  cause  judgment  to  be  entered 
against  every  such  offender,  that  he  be  transported 
beyond  the  seas  to  some  of  his  majestj^'s  plantations, 
in  the  said  judgment  to  be  particularly  mentioned  and 
expressed,  there  to  remain  for  the  space  of  seven  years ; 
and  that,  in  pursuance  of  the  said  judgment,  the  sheriff 
or  sherifis  of  the  county  or  city  where  such  offender 
shall  be  convict  or  attainted,  shall  cause  the  said 
offender  to  be  safely  conveyed  and  embarked  to  be 
transported  as  aforesaid;  and  if  any  such  offender  shall 
t'eturn  into  the  kingdom  before  the  expiration  of  the 
said  seven  years  he  shall  Bufkr  death  as  a  felon,  and 
as  if  no  such  election  to  be  transported  had  been  made 
by  him.'*  In  these  two  last  acts,  there  is  no  fixed  and 
definite  meaning  attached  to  the  term  transportation, 
inasmuch  as  it  is  there  used  in  both  the  senses  now 
contended  for;  but  it  is  observable,  that  under  these 
acts  the  party  returning  is  to  be  remitted  to  and 
punished  under  his  former  sentence,  which,  therefore, 
is  oDnsidered  as  still  subsisting,  and  in  force  against 
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1819.        hini.     Then  comes  the  4  G.  1.  c.  1 1.,  which  is  the  great 
i,  foundation  of  the  law  of  transportation:  in  the  first 

Bullock  ^ 

agq^ut        section  of  which  it  is  enacted;  that  "  where  any  offenders 
shall  hereafter  be  convicted  of  any  crimes  whatever,  for 
which  they  are  by  law  to  be  excluded  from  the  benefit 
of  clergy,  and  his  majesty  shall  be  graciously  pleased 
to  extend  mercy  upon  condition  of  transportation  to 
any  part  of  America^  and  such  intention  of  mercy  be 
signified  by  one  of  his  majesty's  principal  secretaries 
of  state,  it  shall  and  may  be  lawful  to  and  for  any 
court  having  proper  authority,  to  allow  such  offender 
the  benefit  of  a  pardon  under  the  great  seal,  and  to 
order  and  direct  him  to  be  transported  for  the  term  of 
fourteen  years,  in  case  such  condition  of  transportation 
shall  be  general,  or  else  for  such  other  term  or  terms 
as  shall  be  made  part  of  such  conditions."     So  tliat  it 
appears  that  in  case  of  capital  convictions,  the  Court 
have  by  this  act  the  power  to  allow  the  benefit  of  a 
pardon  under  the  great  seal.     Now  that  pardon  must 
be   cither  conditional  or   absolute,   and   in   order   to 
ascertain  which  it  is,  it  will  be  material  to  consider, 
when  it  is  to  be  considered  as  commencing.     For  if  it 
be  absolute,  it  must  take  effect  from  the  moment  of  the 
Court  pronouncing  the  order  for  transportation;  but 
if  it  be  conditional,  it  must  commence  from  the  ex- 
piration of  the  time  mentioned  in  the  act     Now  the 
second  section  applies  only  to  the  case  of  persons  re- 
turning into  any  part   of  Great  Britain  or  Ireland 
before  the  end  of  their  term,  and  renders  such  offenden>, 
and  such  persons  only,  liable  to  be  punished  as  any 
person  attainted  of  felony  without  benefit  of  clergy. 
This  would  not  include  the  case  of  an  escape  between 
the  time  of  pronouncing  the  judgment  and  the  time 
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of  the  arrival  of  the  offender  at  the  place  of  transport-         1819. 
ation.     So   that  if  the   pardon  were  absolute  in  the        — ^ 
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first  instance,  such  escape  would  be  casus  omissus  in        agnintt 
the  act,  and  such  an  offender  would  not  be  liable  to 
punishment :  that,  therefore,  afiTords  a  very  strong  argu- 
ment against  adopting  such  a  construction  of  the  act 
of  parliament,  and  besides,  as  the  second  section  does 
not  add  the  words  *<  being  thereof  lawfully  convicted," 
it  should  seem,  upon  construing  this  act  with  reference 
to  the  acts  of  Cap\  2.  before  cited,  that  the  party  retum- 
ii;ig  would  be  liable  to  be  executed  under  his  former 
sentence,  which,  therefore,  must  be  considered  as  still  in 
force.    The  second  section  goes  on  to  state ;  ^^  provided, 
nevertheless,  that  his  majesty  may  at  any  time  pardon 
and  dispense  with  such  transportation,  and  allow  of  the 
return  of  the  offender;"  so  that  it  appears  that  the  trans- 
poitation  may  be  dispensed  with  after  the  party  has 
reached  the  place  to  which  he  is  ordered  to  be  trans- 
ported.    It  then  proceeds ;  <<  that  after  such  offenders 
shall  have  served  their  respective  terms  according  to 
the  order  of  any  such  court,  such  services  shall  heme  the 
ejfici  of  a  pardon  to  all  intents  and  purposes.*'     So  that 
under  4  G.  1.  it  is  clear  that  in  all  cases  both  of  capital 
and  clergyable  felonies,  if  the  offenders  shall  have  served 
the  periods  of  their  respective  transportation,  it  is  to 
operate  as  a  pardon  of  the  crimes  of  which  they  were 
convicted.     But  if  the  pardon  were  immediate  on  their 
arrival  at  the  place,  the  act  could  never  have  said  that 
the  service  should  operate  as  a  pardon.     It  follow^ 
therefore^  that  under  this  act  the  pardon  was  not  com- 
plete until  the  service  was  complete  also.     Then  came 
6  G.  1.  c.  23.,  which  only  gave  a  power  to  a  subsequent 
court  to  order  the  transportation  of  such  ofiienders;  and 

by 
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1819.  by  the  sixth  section  of  which,  for  the  first  time,  it  is 
enacted,  *'  that  if  any  person  shall  be  at  large  in  Great 
Britain  before  the  expiration  of  the  term  for  which  he 
was  ordered  to  be  transported,  and  shall  be  thereof 
lawfully  convicted,  he  shall  suffer  death."  That  act, 
however,  does  not  materially  affect  the  question.  Such 
was  the  situation  in  which  the  law  stood  before  the 
passing  of  the  statute  8  G.  3.  c.  1 5.  And  it  is  quite 
clear  that  no  alteration  in  the  law  was  intended  to  be 
made  by  that  act,  and  which,  besides,  was  applicable 
only  to  the  cases  of  prisoners  convicted  at  the  assizes.  Its 
object  was  only  to  remedy  a  particular  inconvenience 
which  was,  that  if  the  king's  pleasure  were  not  signified 
during  the  assizes  the  party  was  obliged  to  remain  in 
priiM>n  till  the  next  assizes  without  any  thing  being 
done.  That  act,  therefore,  provide  that  when  his 
majesty's  mercy  should  be  extended  to  any  offender,  the 
Judge  before  whom  he  had  been  tried  might  on  that 
ftct  being  signified  to  him  by  one  of  the  principal  secre- 
taries of  state,  make  order  for  his  immediate  transport- 
ation. It  was  for  this  purpose  only  that  that  act  was 
passed.  It  states  indeed  that  such  transportation  shall 
have  the  effect  of  a  pardon  under  the  great  seal  for 
such  offender  as  to  the  crime  for  which  he  or  she  was 
so  convicted*  But  if  by  the  words  ^<  such  transportation" 
in  this  act  were  meant  only  the  carrying  of  the  offender 
to  the  place  of  transportation  it  would  produce  this 
effect,  that  an  offender  convicted  at  the  assizes  would 
thereby  be  placed  in  a  different  situation  from  a  person 
convicted  at  the  Old  Bailey.  These  words,  therefore, 
in  8  G.3.  c.  15.,  are  not  satisfied  by  the  offender  being 
merely  carried  over,  but  only  by  his  being  carried  over 
and  remaining  during  the  term  for  which  he  is  ordered 

to 
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to  be  transported)  as  has  been  shewn  to  be  the  esse  1819. 
with  those  who  are  transported  under  the  provisions  of 
<4  G.  L  c.  11.  Under  both  acts  offenders  are  entitled 
only  to  conditional  pardons^  and  the  conditions  in  both 
are  that  they  shall  be  carried  over  and  remain  there 
during  the  specified  term.  In  this  case  the  party  hatf 
returned  before  that  period  by  virtue  of  the  powers 
granted  under  SO  G.  3.  c.  47.}  having  had  the  remainder 
of  the  term  of  his  transportation  remitted  by  the  go* 
vemor  of  New  South  Wales.  This  last  statute  affords  an 
additional  reason  for  the  above  construction  of  the 
4  G.  1.  c.  11.  and  8  G.  3.  c.  15.  For  the  offender  who 
returns  by  permission  of  the  governor  of  New  South 
Wales  is  only  to  have  the  same  advantage  as  if  his 
majesty  had  signified  his  intention  of  mercy  under  his 
sign  manual,  and  is  to  have  his  name  inserted  in  the 
next  general  pardon  under  the  great  seal.  Now  if  the 
mere  transportation  to  the  place  were  an  actual  pardon, 
this  could  not  be  done ;  for  then  it  could  not  be  neces- 
sary to  insert  the  offender's  name  in  the  next  general 
pardon,  for  nothing  would  remain  to  be  pardoned. 
We  are,  therefore^  of  opinion,  that  the  mere  tmnqsort- 
ation  to  the  place  does  not  amount  to  an  actual  pardon, 
and  therefore  that  the  circumstances  stated  in  these 
pleadings  are  not  sufficient  to  restore  the  plaintiff  to  all 
his  rights  and  capacities,  and  that  he  still  remains  in 
the  situation  of  an  attainted  felon.  As  to  what  the 
consequences  of  this  determination  may  be^  which  forms 
the  second  question  in  the  case,  we  have  not  yet  formed 
any  decisive  opinion ;  and  on  that  point,  therefore^  we 
wish  to  have  a  second  argument. 
The  case  was  again  argued  in  last  Michaebnas  term 
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1819.  Mannings  for  the  defendant     By  attainder,  all  the 

."         personal  property  of  the  party  attainted,  whether  in 

apifut  possession  or  in  action,  vests  in  the  crown,  and  that 
whether  the  right  exist  at  the  time  of  the  attainder,  or 
accrue  after.  In  ThcloaL  &  1 .  r.  1 5.  s,  8.,  it  is  laid 
down,  that  one  outlawed,  or  attainted  of  felony,  shall 
not  have  any  action  real  or  personal,  in  any  manner, 
before  pardon,  bpt  ader  pardon,  he  may  maintain  an 
action  upon  a  cause  of  action,  accruing  subsequtfitly  to 
the  pardon,  and  vot  before ;  and  the  year-book  H. 
20  Edw.  S.JbL  45.,  and  29  Ass.  63.,  are  cited,  where  it 
IS  stated  to  have  been  adjudged,  that  an  outlaw  after 
pardon  may  have  an  action  for  false  imprisonment 
before  the  outlawry ;  but  it  is  there  also  said,  that  he 
could  not  have  any  action  ofdeht^  or  for  carrying  away 
his  goods  before  the  outlawry;  and  for  this  reason  that 
the  right  of  action  was  in  the  king;  and  in  5.  9.  is  cited 
the  opinion  of  the  Court  from  the  year-book  of  'Ednxi.  S. 
fai.  92.  and  93.,  that  an  outlaw  after  pardon  should 
have  no  actiott  of  account  for  money  received  after  the 
outlawry;  and  in  5.  10.,  the  year-book,  9  Hen.  6. 
JbL  57 'i  is  cited  to  shew,  that  a  lord  outlawed  shall  not 
have  after  pardon  the  rent  that  was  due  before  the 
outlawry.  These  are  strong  authorities  to  shew  that 
all  the  personal  rights  of  the  outlaw  were  actually 
vested  in  the  'Crown ;  and  with  this  agrees  Hawkins* 
Pleas  of  the  Cr&oonj  b.  2.  c.  49.  s.  9.,  where  it  is  laid 
down,  "  That  all  things  whatsoever  which  are  compre- 
hended under  the  notion  of  personal  estate,  whether 
they  be  in  action  or  possession,  which  the  party  has  in 
his  own  rights  are  liable  to  forfeiture;  and  so,  a  bond 
taken  in  another's  name,  or  a  lease  made  to  another  in 
trust)  for  a  person  who  is  afterwards  convicted  of 
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treason  or  felony,  are  as  much  liable  to  be  forfeited  as         1819. 
a  bond  made  to  him  in  his  own  name,  Or  a  lease  in       -*— 
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possession."   Bracton^  lib.  3.  c.  14.  s.  12.,  is  to  the  same        agamMt 
effect ;  and  his  expression  is,,  that  the  person  restored 
after  attainder  is  sicut  homo  modo  genitus.     And  Lord 
Uoli  lays  down  a  similar  rule  in  Britton  v.  Cole  (a)  /  for 
he  there  says,  <^  that  if  an  outlaw  purchase  goods,  the 
property  is  immediately^  vested  in  the  king."  These  autho- 
rities establish,  not  only  that  the  property  of  the  person 
attainted  vests  immediately   in    the  crown,   but  that 
even  a  cause  of  action  accruing  after  the  attainder  vests 
witliout  office  found  ;  for  the  authority  cited  in  TAeloalj 
b.  1.  c.  15.  5.  8.,  and  s.  9.,  which  states,  that  a  person 
pardoned  may  have  an  action  upon  a  cause  of  action 
accruing  subsequently  to  the  pardon,  and  not  before, 
shews  that  the  crown  is  entitled  to  a  chose  in  action 
accruing  after  the  attainder,  without  office  found ;  for 
if  not,  the  party  would  have  been  remitted  to  those 
rights  of  action,  in  respect  of  which  no  inquisition  had 
been  taken.  But  even  supposing  that  an  inquest  of  office 
was  necessary,  there  is  in  this  case  that  which  is  tanta- 
mount to  it.    For  here  is  an  admission  on  the  record, 
and  no  inquest  of  office  can  so  efiectually  find  and  vest 
a  title  in  the  king  as  this  judicial  record.     For  even  in 
the  case  of  forfeiture  of  lands,  which  never  vest  in  the 
king  wiChout  office,  although  held  by  the  offender  at 
the  time  of  the  attainder,  if  it  appear  in  pleadings  be- 
tween third  parties,  that  a  forfeiture  has  accrued  to  the 
king,  no  further  step  on  the  part  of  the  crown  is  n^ces- 
aary ;  but  the  Court  is  bound,  ex  officio,  to  award  exe- 
cution for  the  king;  and  in  9  Hen.  T*Jbl.  9.  b.  .,  it  is 
said,   <^  In  divers  cases,  arising  between  common  per- 

(o)  Carth.  442. 
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i819«  sons,  for  the  advantage  of  the  king,  the  defendant  may 
plead  that  the  plaintiff  is  outlawed  since  the  last  con- 

agamti  tintiance;  whereupon  the  king  shall  have  judgment 
upon  the  outlawry."  And  the  year  book  1 1  Hen.  4. 
71.  i.5  M.  12  Hen.  7.  12.  a.,  T.  16  Hen.  J.  12.  a.,  and 
PUmden  243.,  Cro.  Jac.  216.,  and  Cro.  Car.  290.  are 
authorities  to  the  same  effect  It  follows,  therefore, 
that  a  chose  in  action  accruing  to  a  party,  even  after 
attainder,  vests  the  right  of  action  in  the  king.  Then 
if  so,  the  attainder  in  this  case  was  properly  pleaded 
in  bar.  Co.  Litt.  1 28.  b.  Gilberts  C.  P.  )  62.  Hage 
V.  Skinner  {a)f  Peele  v.  Evans  (J),  Gierke  v.  Scroggs  (c). 
Bull  v.  TiU  (rf),  Brown's  Fade  Mecum,  282. 

Pollock  contra.  If  the  subject-matter  in  respect  of 
which  this  action  is  brought  be  actually  forfeited,  it  must 
be  admitted  that  the  plea  of  atUiinder  is  well  pleaded  in 
bar ;  but  if^  on  the  other  hand,  it  be  only  Ijable  t6  for- 
feiture, and  not  actually  forfeited,  the  plea  should  have 
been  in  abatement  only.  It  appears  indeed  from  the 
earlier  writers,  Bracton^  b.  3.  c.  13.,  Glanxnlle,  if.  14. 
5.  3.,  FletOj  c.  58.,  and  the  Mirror,  c.  4.  s.  4.,  (which 
were  all  written  prior  to  the  statute  of  17  Edw.  2.,)  that 
the  doctrine  of  forfeiture  was  carried  much  further,  and 
that  an  outlaw  or  an  attainted  person  at  that  period  for- 
feited not  merely  his  goods  and  chattels,  but  every  pos- 
sible right  and  means  of  acquiring  property ;  but  the 
statute  of  IT  Edw.  2.  c.  16.  enumerates  several  of  the 
rights  acruing  to  the  crown  in  respect  of  attainder,  and 
expressly  enacts,  among  other  things,  that  the  king  shall 
have  ^' omnia  catalla*'  of  felons  attainted  and  fugitives ; 

(a)  3  Lev.  29.  (6)   1  LtUw.  610, 

(c)  'JLutw.  1510.  (d)  1  Boi,4;  PuU,  199. 

and 
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and  bince  the  passing  of  that  statute  until  SZoJ^s  case         1819. 

*44  Eliz.  (ff)  forfeiture  by  attainder  or  outlawry  has  been 

held  to  extend  only  to  goods  and  chattels  and  debts  by 

obligation ;  and  in  many  cases  debts  by  simple  contract 

have  been  expressly  held  not  to  be  forfeited  to  the 

crowji.    In  Brockets  Abr.jfol,  137.  /?/•  1 9.  (i),  title  Chose 

in  ActioTif  it  is  said  to  have  been  adjudged  by  Candishj 

Holty  and  Hanimer,  that  if  A.  be  outlawed,  and  J.  & 

be   indebted    to   him  upon    bond,    and   the  debt  be 

found  by    office,  the  king  shall  have  it,  although  it 

be  a   chose  in  action ;    but  by  Holl  and   Hanimer^ 

if  it  be  a  debt  only  by  simple  contract,  and  not  by 

specialty,  the  king  shall  not  have  it;  and  for  this  the 

50  Ass.pl,  i.  is  cited,  and  the  reason  given  is,  that  it 

would  deprive  the  debtor  of  his  wager  of  law,  since  no 

man  can  wage  his  law  against  the  king.     The  same 

case  is  cited  under  the  title  Forfeiture  de  Terre,  pL  47» 

And  under  the  title  Dette^fo.  221.  pL  47-,  this  case  is 

put,  that  if  a  man  be  attainted  of  felony,  and  /.  N.  be  in*   ' 

debted  to  him  upon  specialty,  the  king  shall  have  this; 

otherwise,  if  he  was  indebted  without  specialty,  and  for 

this  is  cited  49  Ed.  3.  pL  5.,  and  the  same  reason  is  again 

given.     So  in  title  Forfeiture  de  Terre^foU  342.  />/.  26., 

i^  is  said,  that  property  of  goods  forfeited  by  outlawry 

or  treason  vests  in  the  king  immediately,  for  which  is 

cited  39  H.  6.pL  26. ;  and  in  pi.  58.  it  is  said  to  have  been 

adjudged  per  Choke  Justice,  that  where  A.  is  bound  to 

two  by  obligation,  and  one  of  the  two  is  a  felo  de  se, 

that  the  obligation  is  forfeited  to  the  king  after  office 

found  (c);  and  in^/.74.  the  cases  from  the  49  Ed.  S.pL  5. 

and  bOAss*pL  I.  are  cited  again ;  and  in  pi.  107.  it  is 

laid  down,  that  an  outlaw  shall  forfeit  a  chose  in  action 

as  a  debt  by  .specialty ;  otherwise  of  a  debt  by  contract, 

(a)  ^Rqu  93,  (b)  Ed.  1576.  (c)  8  L\  4.  4. 

or 
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1819.  or  damages  in  trespass  and  the  like,  and  the  king  shall 
have  the  action  of  detinue,  and  upon  obligation  in  re- 

af(aimt  spect  of  the  outlaw,  for  which  are  cited  4  H.  7*  P^'  1 7*9 
49  Edw.  S.pl.  5.,  and  16  Edw.  ^.pL  4.;  and  in  pi.  120.  it 
is  laid  down,  that  a  guardian  in  socage  shall  not  forfeit  the 
com  upon  the  land  of  the  heir  by  his  attainder ;  and 
so  in  title  "  Office  devant  EscheOtor^''  pi.  45.  after 
stating  cases  where  the  king  is  entitled  without  office, 
then  follows,  "  eadem  lex  videtur  des  biens  mouvables." 
In  Dyer^  262.,  it  was  the  opinion  of  the  two  justices  that 
a  simple  contract  debt  of  a  felo  de  se  should  not  be  for- 
feited ;  and  in  WoUey  v.  Bradwell,  T.  39  Eliz.  (a),  it  was 
held,  that  simple  contract  debu  were  not  forfeited 
by  outlawry  ;  and  Shaw  v.  Ctdteris.  (6)  M,  43  and  44 
Eiiz.  is  to  the  same  effect.    Reeoes's  Hist,  of  the  Englis/i 

LaWf  vol.  ii.  pp.  21. 24.,  and  vol.  iii.  p.  140.,  shews,  that 

« 

this  was  then  considered  as  law;  and  in  Markliam  v.  Pitfs 

case  (r),  T.  30  Eliz.^  it  was  holden,  that  outlawry  was 
not  a  good  plea  in  debt  upon  a  contract,  trespass,  bat- 
tery, or  imprisonment ;  for  such  things  the  king  shall 
not  have  by  outlawry ;  and  although  outlawry,  was 
said  to  be  a  good  plea  in  bar  to  assumpsit  on  a  quantum 
meruit,  in  Webb  v.  Moore  (rfj,  2  &  3  Will  and  Mary^  9., 
yet  it  does  not  appear  that  any  judgment  was  aderwards 
pronounced  upon  that  case.  The  first  case,  therefore, 
where  it  was  held  that  debts  by  simple  contract  were 
forfeited  to  the  king  by  outlawry,  was  Slade^s  case  (e), 
and  that  is  at  variance  with  all  the  other  cases  which 
are  recognised  in  Rollers  and  Brookes*  abridgments.  The 
weight  of  authority,  therefore,  greatly  preponderates 
in  favour  of  the  proposition,  that  a  simple  contract  debt 
does  not  vest  in  the  crown  by  attainder  or  outlawrjs 


(a)  Cro.  Eiiz.  575, 

(b)  Cre.JEHz.BSl. 

(c)  3  Leon,  SOS. 

(d)  STtTf/r.  '-'SJ. 

I^c)  4  Reju  93. 

for 
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for  tha«  is  no  diitinction  in  thi»  respect  between  out-  1819. 

lawry  in  civil  actions  and  attainder  in  criminal  proceed-  — -^ 

ings.    And  if  a  simple  contract  would  not  vest  in  the  agidmi 
crown  at  all  it  becomes  unnecessary  to  argue  that  it  will 
not  vest  before  office  found. 

Manning  in  reply  referred  to  Stawjfordy  Prera^ 
gcUive^  fol.  45.)  where  it  is  laid  down  that  under  the 
word  catalla  is  comprised  a  right  of  action  to  goods  as 
where  goods  be  taken  away  wrongfully  from  the  felon 
or  where  one  is  indebted  to  the  felon  by  obligation,  or 
is  accountable  to  the  fclonybr  any  receipts  or  otherwise. 

Cur,  otto.  vult. 

Abbott  C.  J.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court.    Tliis  was  on  action  brought  by 
the  plaintiff,  as  indorsee,  against  the  defendant,  as  payee 
of  a  bill  of  exchange,  bearing  date  the  10th  Juhf,  1809. 
The  defendant  pleaded  (inter  alia)  that  at  an  Old  Bailey 
anions,   holden  on    the    16th  September^   1807,   the 
plaintiff  was  convicted  of  felony,  and  received  judgment 
of  death ;  and  the  plea  proceeded  further  to  state,  that 
his  majesty  having  been  pleased  to  extend  his  royal 
mercy  to  the  plaintiff,  on  condition  of  his  being  trans* 
ported  to  Nt»  South  Wales  for  life^  and  such  pleasure 
having  been  signified  to  the  Court  by  one  of  the  secre- 
taries of  state,  it  was  further  considered,  that  the  plain- 
tiff should  be  transported  to  New  South  Wales  for  life, 
according  to  the  statute.    It  is  difficult  to  understand 
why  this  was  added  to  the  plea,  the  attainder  being  the 
only  thing  material  for  the  defendant.  To  this  plea  the 
plaintiff  replied,  that  before  the  cause  of  action  accrued, 
he  was  in  due  manner  transported  to  New  South  Wales, 
in  execution  of  the  judgment.     To  this  replication  the 
Vol.  II.  T  defend- 
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18l9.  defendant  rejoined,  that  after  the  plaintiff  had  been  so 

*;  transported,  he   was  unlawfully  at  large  in  England. 

agairist  Abd  to  this  rcjoinder  the  plaintiflf  surrejoined,  that 


De^M. 


fore  the  cause  of  action  accrued,   his  majesty  had,  bj' 
his  commission  under  the  great  seal^  given  authority 
to  tlie  governor  of  New  South  WialeSj  by  an  instrument 
in  writing  under  the  seal  of  the  government  of  the  ter- 
ritory, or  as  he  should  think  fit  and  convenient  for  his 
majesty's  service,  to  remit  either  absolutely  or  condi- 
lionally,   the  whole  or  any  part  of  the  term  or  time 
for  which  offenders  should  be  transported ;   and  then 
the  plaintiff  proceeded  to  allege^  that  before  the  ex- 
liibiting  of  his  bill,  the  governor  of  Nov  South  WaleSf 
by  virtue  of  the  said  authority,  did,  by  an  instrument 
in  writing,  under  the  seal  of  the  territory,  absolutely 
remit  the  remainder  of  the  term  which  was  then  to 
come  of  the  original  order  of  transportation  mentioned  in 
the  plea,  by  virtue  of  which  instrument  he  was  lawfully 
at  large;  and  then  he  concluded  with  a  traverse,  that  he 
was  unlawfully  at  large,  as  alleged  in   the  rgoinder. 
Upon  this,  the  defendant  prayed  oyer  of  the  instru- 
ment in  writing,  apd  set  it  out  verbatim  on  the  record^ 
and  then  demurred  to  the  surrejoinder,  and  the  plaintiff 
joined  in  demurrer.    There  is  another  series  of  pleading 
on  the  record,  little  differing  in  form,  and  not  at  all  in 
substance,  from  that  which  has  been  mentioned.    Upon 
these  pleadings,  many  questions  were  raised;  but  at  length 
the  case  appeared  to  resolve  itself  into  two  questions  of 
substance.     First,  whether  the  transportation  or  actual 
conveying  of  the  person  of  the  plaintiff  to  Neaa  Sauih 
JVcdes  operated  as  a  present  and  immediate  pardon, 
and  an  iihmcdiate  restoration  to  all  civil  rights,  as  was 
contended  by  the  replication.     And  supposing  it  did 
iibt;  thetr,  secondly,  whether  the  attainder  of  the  plaiii- 
'  tiff 
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tiff  was  properly  pleadable  in  bar,  or  ought  to  have  1819. 
been  pleaded  in  disability  only,  to  this  action,  founded  ^ 
on  a  personal  demand,  accruing  q/ier  the  attainder.  ^^^ 
The  case  was  first  argued  at  Serjeants*  Inn^  before  my 
Brothers  Bayley^  Holroyd^  and  myself;  and  my  Bro- 
ther BayUy  there  delivered  our  unanimous  opinion 
upoti  the  first  question  against  the  plaintiff;  namely, 
that  the  transportation  did  not  operate  as  a  present  and 
immediate  pardon :  and  we  desired  the  second  ques- 
tion to  be  again  argued,  which  was  accordingly  done 
in  the  last  term.  Upon  consideration,  we  are  of 
opinion,  that  the  attainder  of  the  plaintiff  was  pro- 
perly pleadable  in  bar.  An  attainted  person  is  con* 
sidered  in  law  as  one  civiliter  mortuus.  He  may  ac- 
quire, but  he  cannot  retain ;  he  may  acquire,  not  by 
reason  of  any  capacity  in  himself,  but  because  if  a 
gift  be  mad^  to  him,  the  donor  cannot  make  his  own 
act. void,  and  reclaim  his  own  gift;  and  as  the  donor 
cannot  do  this,  and  the  attainted  donee  cannot  enjoy, 
the  thing  given  vests  in  the  crown  by  its  prerogative, 
there  being  no  other  person  in  whom  it  can  vest.  The 
learned  counsel  for  the  plaintiff  did  not  deny  this,  as 
to  lands  and  corporeal  chattels  and  debts  by  obligation, 
bat  contended,  that  the  word  catalla,  in  the  statute 
i7.Edw.2.  c.  16.,  must  be  understood  of  corporeal 
chattels  only,  and  debts  by  obligation,  and  had  not 
been  carried  further,  down  to  the  time  of  EUzabetft ; 
and  that  the  subsequent  cases,  in  which  it  had  been 
decided  that  choses  in  action,  or  debts  by  simple  con- 
tract, were  forfeited  for  felony  or  outlawry,  were  not 
warranted  by  law.  And  in  support  of  this,  the  opinion 
of  the  two  justices,  in  the  9  Eliz,yDt/ery  262.^  and  some 
older  aothorities  in  the  year  books,  wcre:qupted  and 
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1819.        relied  on,  in  which  that  opinion  was  entertained,  upon 

r  the  technical  reason,  that  the  debtor  wonld  be  thereby 

against        ousted  of  his  law-wairer.     These  authorities  are  all  re- 

DODDS. 

ferred  to  in  support  of  the  second  objection,  taken  in 
SUad^s  case,  4  Co*  93. ;  but  the  objection  did  not  con- 
clude from  them,  that  the  felon  or  outlaw  should  have 
the  debt,  but  that  the  debtor,  by  the  judgment  of  the 
law  should  be  rather  discharged  of  his  debt,  than  lose 
the  benefit  of  his  law -wager.  And  therefore,  supposing 
these  opinions  to  be  correct,  they  would  not  enable  the 
plaintiff  to  maintain  his  action,  but  would  rather  shew, 
that  in  judgment  of  law,  the  defendant  was  wholly  dis« 
charged  and  answerable  to  nobody.  At  the  conclusion, 
however,  of  the  report  of  Slade*s  case,  it  will  be  found 
that  those  authorities  were  not  acknowledged,  and  the 
better  opinions  in  other  books  there  referred  to  are 
mentioned ;  the  uniform  practice,  and  a  late  decision 
of  the  Court  of  Exchequer  are  also  mentioned ;  and 
from  that  time  to  the  present,  debts  by  simple  contract 
have  been  constantly  seized  into  the  king's  hands  upon 
outlawry.  Indeed  the  words  bona  et  catalla,  jointly  or 
separately  in  our  ancient  statutes  and  law-writers,  de- 
note personal  property  of  every  kind,  as  distinguished 
from  real.  Thus  Magna  Charta^  c.  18.,  which  provides 
that  the  king's  debt  shall  be  first  paid,  and  the  residue 
remain  to  the  executors  of  the  debtor,  uses  the  'words 
bona  ct  catalla ;  and  under,  a  writ  of  diem  clausit  ex- 
tremum,  debts  whether  by  specialty  or  simple  contract, 
are  always  found  and  seized  into  the  king's  hands  ; 
and,  if  necessary,  a  scire  facias  issues  to  enforce  payment 
of  them.  So  the  statute  31  Ed.S.  stat.  1.  c.  11., 
which  is  in  French,  directs  the  ordinary  to  xlepute  the 
next  friends  of  an  intestate  to  administer  his  goods, 

biens. 
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diens,  and  then  proceeds  to  enact  that  the  persons  de-         1819. 
puted  may  have  an  action  to  recover,  as  executors,  the        ""'""'^ 

Bollock 

debts  due  to  the  intestate.  agairui 

For  these  reasons,  if  the  case  had  rested  upon  the 
plea  and  replication,  it  would  appear  that  the  plaintiff 
had  no  property  in  the  bill  of  exchange,  and  could  not 
sue  upon  it*  By  the  subsequent  pleadings  it  appears, 
that  before  the  action  brought,  the  governor  of  New 
South  WaleSy  had  (as  by  law  he  might)  absolutely  re- 
mitted the  remainder  of  the  plaintiff's  term  of  trans- 
portation, but  it  is  not  alleged  as  it  ought  to  have 
been^  if  the  fact  was  material  and  true,  that  this  re* 
mission  was  made  before  the  indortement  of  the  bill 
of  exchange  to  the  plaintiff.  The  remission  has  by 
the  Stat.  SO  G.  3.  c.  17*  the  same  effect  as  the  signifi- 
cation of  his  majesty's  royal  intention  of  mercy  under 
his  sign  manual;  and  the  name  of  the  party  is  to  be 
mserted  in  the  next  general  pardon,  which  shall  pass 
under  the  great  seal.  It  is  not  put  by  the  statute  upon 
the  footing  of  a  completion  of  the  term  of  transport- 
ation, nor  considered  as  a  fulfilment  of  the  condition 
upon  which  the  capital  punishment  was  originaUy  re- 
mitted, so  as  to  entitle  the  party  to  that  pardon  which 
is  mentioned  in  24  6.  3.  c,  56.,  but  its  utmost  effect  is 
to  oititle  the  party  at  a  future  time  to  have  a  new  and 
distinct  pardon  to  operate  from  that  time,  without  any 
jpdatkm  to  his  original  transportation,  or  to  the  act  of 
i^miision,  and  in  the  mean  time  to  stand  as  a  person 
with  a  sign-manual  pardon.  Now  the  intention  of 
mercy  signified  under  the  sign  manual,  has  not  the 
l^al  effect  of  a  pardon  under  the  great  seal ;  and  ia 
general  a  pardon  under  the  greit  seal  does  not,  with- 
out words  of  restitution,  enable  the  grantee  to  sue 

T  3  upon 
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1819.         upon  an  obligation  which  had  vested  in  the  king  by 
"         his  attainder.     It  is  not  necessary  for  us  to  say  what 

Bullock 

againit  will  be  the  effect  of  a  pardon  under  the  great  seal,  to  a 
person  in  the  plaintiff's  situation  with  reference  to  a 
demand  like  the  present.  If  such  a  pardon  shall  have 
the  effect  of  enabling  the  plaintiff  to  sue  upon  this  bill, 
it  will  confer  upon  him  a  new  right  of  action,  to  which 
our  judgment  in  this  case  will  be  no  bar.  For  these 
reasons,  we  who  heard  the  argument  are  of  opinion, 
that  the  judgment  must  be  given  for  the  defendant; 
and  my  Brother  Best^  who  has  taken  the  trouble  to 
look  into  the  papers  and  consider  the  case,  agrees 
with  us  in  this  opinion. 

Judgment  for  the  defendant  upon 
the  third  and  fourth  pleas. 

See  2  RolL  Ahr,  178.  tit.  Prerog,   de  Roy  Pardon* 


Saturdaf/f  WiLLES  agaiTlSt  BrIDGER. 

Jan.  23d. 

A  justice  of  tiic   •yRESPASS    for  assault    and    false    imprisonment. 

peace  is  autlior-      X 

ised  to  require  Plea   not   guilty.      This  cause  was   trieil   at   the 

fturety  of  the  ^  r         t  r    n  t     r 

peace  for  a  Spring  assizes,  1 S 1 7j  for  the  county  of  Sussex,  before 
according  to  Mr.  Serjeant  Bosanquet.  It  appeared  in  evidence,  that 
and  need  not'  ^^  plaintiff,  a  gentleman  farming  his  own  estate  at 
ote?toufe*n«t  Lancing^  in  that  county,  was  brought  before  the  de- 
Mssionsgnly.      fendanl,  a  justice  of  the  peace,  acting  in  and  for  that 

county,  by  virtue  of  a  warrant  under  the  hand  and  seal 
of  the  defendant,  directed  to  the  high  constable  of 
Brighifmd,  in  the  said  county,  granted  on  die  inform- 
ation and  complaint  upon  oath  oi  James  Martin  Uoyd, 

esquire, 
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esquire,  in  order  to  the  plaintiff's  finding  surety  to-  1819. 
wards  the  king  and  all  his  subjects,  and  in  particular 
towards  James  Martin  Uoud.  That  on  hearins:  the  agcdAU 
complaint,  the  defendant  required  the  plaintiff  to  find 
surety  for  keeping  the  peace  for  two  years,  himself  in 
500/.,  and  two  sureties  in  250/.  each.  That  the  plain* 
tiff  then  offered  to  enter  info  the  security  required 
of  him  for  500/.,  and  had  one  surety  ready  to  join  him 
in  the  sum  required,  namely  250/. ;  but  not  being 
provided  with  a  second  surety  in  that  sum,  he  was, 
on  the  2d  day  of  October^  committed  to  the  custody 
of  the  high  constable,  by  another  warrant,  signed  Iq^ 
the  defendant,  to  the  tenor  and  effect  following: 
^^  Sussex^  to  wit.  To  the  constable  of  the  hundred  of 
Brightford,  in  the  said  county,  and  to  the  keeper  of  the 
house  of  correction  at  Petworth^  in  the  said  county : 
whereas  William  WiUes^  of  Lancing^  in  the  said  county, 
yeoman,  is  now  brought  before  me,  Henry  Bridger,  esq.^ 
one  of  the  justices  of  our  lord  the  king,  assigned  to 
keep  the  peace  in  and  for.  the  said  county,  requiring 
him  to  find  sufficient  sureties  to  be  bound  with  him,  in 
a  recognizance  for  his  keeping  the  peace  towards  our 
said  k>rd  the  king,  and  all  his  li^  prople^  and  espe- 
cially towards  James  Martin  LUydy  of  Lancing^  esq.,, 
one  other  of  the  justices  of  our  lord  the  king,  assigned 
to  keep  the  peace,  in  and  for  the  said  county;  and 
whereas  he  the  said  WilUam  WiUes  hath  refused,  and. 
doth  now  refuse  to  find  such  sureties  before,  me ir 
these  are,  therefore,  in  the  name  of  our  said  lord  the 
king^  to  command  you,  the  said  constable,  forthwith  to 
confey  the  said  William  WHles  to  the  house  of  cor- 
rection at  Petworlhf  in  the  said  county,  and  to  deliver 
him  to.  the  keeper  thereof  together  with  this  pre- 

T  4  cept;; 
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1819.        cqpt;  and  I  do,  in  the  name  of  our  said  lord  the  king, 
hereby  command  you,  the  said  keeper,  to  receive  the 

against        said  WilUoni  fVtUes  into  your  custody,  in  the  said  house 
of  correction;  and  him  there  safely  to  keep.^^  the  space 
ofimoyeari^  unless  he  shallj  in  the  mean  time^nd  such  sure^ 
ties  as  e^bresaidjfor  his  keeping  the  peace  tamards  our  said 
lord  the  kingy  and  all  his  liege  people,  and  especially  tO' 
toardi  the  said  James  Martin  Lloyd,  ^or  the  space  of  two 
years  from  the  date  hereof.     On  the  following  day,  the 
plaintiff  having  been  conveyed  in  custody  as  aforesaid 
to  Arunddy  in  the  same  county,  on  the  way  to  the  said 
bouse  of  correction  at  Petworthj  was  admitted  to  bail  by 
several  justices  of  the  peace  ^r  the  said  county,  and  en-^ 
tered  into  a  recognizance  before  the  said  justices,  accord- 
ing to  the  exigency  of  the  said  warrant,  himself  in  BOCA^ 
and  two  sureties  m  250L  eadi  respectively,  for  keeping 
die  peace  towards  the  king  and  all  his  liege  people,  and 
especially  towards  the  said  James  Martin  Uoydj  for  the 
space  of  two  years  from  the  date  of  the  said  warrant* 
The  jury  found  a  verdict  for  the  plaintiff  for  40«.,  .the 
kfu::ned  judge  reserving  for  the  opinion  iof  this  Court 
the  legality  of  die  warrant,  under  which  the  ptaiatiff' 
was  committed.  Upon  motion,  this  Court  ordered  that 
a  case  should  be  stated  for  their  opinion,  upon  two 
points :  first,  whether  the  warrant  of  commitment  vma 
legal ;    and,   secondly,  whether  the  action  would  lie 
against  the  defendant,  being  a  justice  of  the  peace^ 
under  the  circumstances  above  stated. 

XnOtJlySf  for  the  plaintiff.  The  warrant  of  commit- 
ment was  in  this  case  illegal^  inasmuch  as  a  justice  of  tke 
peace  has  no  authority  to  bind  over  a  party  to  keep 
the  peace  for  a  titne  certain,  but  only  to  the  next  ses* 
''     '  sions. 
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sions.    Hawkinsy  it  is  true,  litys  it  down   (although         1819. 
doubtfiiUy)  that  he  may  do  so.  (a)  For  he  says.  "  If  it        — — 
be  taken  in  pursuance  of  a  writ  of  supplicavit,  it  must        agakut 
be  wholly  goTemed  by  the  directions  of  such  writ;  but 
if  it  be  taken  before  a  justice  of  peace,  upon  a  complaint 
below,  it  seems  that  it  may  be  regulated  by  the  dis* 
cretion  of  such  justice^  both  as  to  the  number  and  suf- 
ficiency of  the  sureties,  and  the  largeness  of  the  sum, 
and  the  continuance  of  the  time  for  which  the  party 
shall  be  bound,^  and  for  this  he  quotes  the  authori^ 
of  Lombard  and  DaUon.    But  it  is  observable^  that 
Hamkins  himself  1. 16.,  immediately  adds,  ^  However, 
it  seems  to  be  the  safest  way  to  bind  the  party  to  iqp- 
pear  at  the  next  sessions  of  the  peaoe;**  and  in  s.  18. 
he  says ;  '<  that  if  it  be  taken  on  a  complaint  below,  it 
must  be  certified  to  the  next  sessions  of  the  peaoe^  by 
force  of  3  Hen.  J.  c.  1.,  that  the  party  so  bound  may 
be  called ;  and  if  he  make  de&ult,  it  shall  be  recorded, 
and  the  recognizance  certified  into  one  of  the  courts  at 
Westminster/*    It  is  clear,  therefore^  at  all  events,  that 
die  defendant  has  here  deviated  from  the  safer  and 
better  way.    But  the  authorities  quoted  by  HawUns  by 
tio  means  support  the  proposition  laid  down  by  him. 
Lambardf  in  his  Eirenarcha^  Ub.  \,  c.  16.  (i),  lays  it 
down,  that  a  justice  of  the  peace  may  command  surety, 
either  as  a  minister,  where  he  acts  under  a  writ  of 
supplicavit,  or  as  a  judge  1>y  virtue  of  his  commissioB. 
And  die  conclusion  of  the  warrant  in  both  these  oases 
is  precisely  the  same ;   ^  that  if  the  party  refeses  to 
give  surety,  then  he  shall  be  committed  to  gaol,  >  tetil 
be  do  so,  that  he  may  bd  before  the  justices  of '*tfae 

(a)  Book  I.C60.S,  15.  (6)  JP.  S5.  cdh.  15S8. 
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1819*        peace  at   the  next   sessions,  there  to  answer  for  his 
— ^        contempt,  &c."     The  passage  referred  to  by  Ha*mkhiSj 

WlLLKS 

aginnst  wiU  bc  found  p.  109.,  and  is  as  follows  :  —  *<  If  the  jus- 
tice of  the  peace  deal  in  this  matter  as  a  judge,  and  by 
virtue  of  his  commission,  then  the  number  of  the  sure- 
ties, the  sum  of  their  bond,  their  sufficiency  in  goods 
or  lands,  the  time  how  long  the  party  shall  be  bound, 
and  such  other  circumstances,  are  referred  wholly  to 
his  own  consideration."  And  for  this  he  quotes  the  au- 
thority of  Marram,  a  Master  in  Chancery,  who  wrote 
on  this  subject,  in  the  18  Hen.  7*9  and  the  MS.  of 
whose  work  is  said  to  be  still  preserved  in  Lincoln^ s  Inn 
library.  DaJUon  (a),  in  his  Country  Justice,  says,  *^  that  a 
justice  may  take  a  recognizance,  and  bind  the  party  to 
keep  the  peace  for  one  year,  or  for  a  longer  time  by 
his  discretion;  yea,  he  may  bind  the  party  during  his 
life ;"  and  for  this  he  quotes  Marraaf%  sixth  reading. 
In  fiftct,  the  whole  of  this  law  rests  upon  Marraix^s  sole 
authority.  Now  Marro^w's  authority  is  much  weakened 
by  several  passages,  where  Lambard  differs  from  him. 
These  will  be  found  in  Eirenarcha,  pp.  93.  99.  113.  In 
the  two  former  of  these  passages,  he  points  out  some 
great  mistakes  of  Marrow^  on  this  subject ;  and  in  the 
last,  he  says,  "  but  for  tlie  better  eschewing  of  error 
and  hard  dealing  in  making  this  recognizance  of  the 
peace,  it  is  good  to  use  the  received  form,  which  is 
thus,"  and  he  then  subjoins  the  form  of  a  recognizance, 
binding  the  party  over  to  appear  at  the  next  sessions, 
there  to  do  what  the  Court  then  shall  award.  So  that 
from  this,  it  clearly  appears,  that  the  opinion  of  Lam-' 
hard  was,  that  the  power  was  so  limited.     Dalton  also, 

(o)  Chap,  119.  p.  395,  edit.  1727. 
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after  stating  Marrow's  opinion,  afterwards  adverts  to         1819* 
the  S  Hen.  7«  c.  1 .,  and  says,  "  whereby  it  may  seem 
that  every  recognizance  taken  for  the  peace  now  ought         agaitui 
to  be  to  appear  at  the  next  sessions."     Now,  if  the  law 
were  as  contended  for  by  the  defendant,  for  what  pur- 
pose could  the  justice,  in  compliance  with  the  3  Hen,  7« 
c.  1.,  certify  the  recognizance,  or  how  could  the  party 
be  called  on  it,  and  his  default  recorded ;  for  h^  would 
be  in  custody  under  the  warrant  committing  him  for  a 
specific  time,  and  so  could  not  appear.     This  shews, 
therefore,  strongly,  that  such  a  warrant  is  illegal ;  be- 
sides, the   surely  for  the   peace,  and   that   for  good 
behaviour,  are  by  Lambard  and  Dalton  put  on  the 
same  foundation.    And  with  respect  to  the  latter.  Lord 
Hale  says  (a),  <Hhe  statute  34  Edw.^.  c.  1.  gave  the 
justices  power  to  apprehend  malefactors,  and  to  commit 
them  to  custody,  or  to  bind  them  to  their  good  be- 
haviour, which  was    not  intended  perpetual,  but   in 
nature  of  bail,  to  appear  at  such  a  day,  at  their  set- 
sions ;  and  in  the  mean  time  to  be  of  good  behaviour." 
Ctompton  {b)  lays  it  down,  that  a  justice  may  bind  over 
to  keep  the  peace,  and  to  appear  at  the  next  general 
sesssions.     Ptdton  (c)  also  is  to  the  same  effect.     And 
in  all  these  books,  there  is  a  uniform  course  of  pre- 
cedents to  be  found,  setting  out,  that  the  party  bound 
shall  appear  at  the  next  sessions.    Then,  if  the  reason 
of  the  thing  be  considered,  it  will  appear  that  Marraafn 
authority  is  not  entitled  to  much  weight.     For  he  says 
*<  that  a  justice  may  bind  for  lifcv"     So  that  the  bill  of 
rights,  which  said  that  exceissive  bail  should  not  be  re- 
qiiired,  would  be  infringed  by  this.    For  bail  may  be 

(a)  Vol  2.  p.  136.  c.  16.  (b)  P.  138.  6.  edit.  1606. 

(c)  P.  18.  a.  edit  1610. 

excessive 


284 


CASES  IN  HILARY  TERM 


1819. 

Willis 
tigaintt 


excessive  in  duration  as  well  as  in  amount  In  Rea  v. 
Bcwes  {0)9  it  was  doubted,  whether  even  the  G>urt  of 
King's  Bench  could  bind  for  more  than  one  year: 
yet  if  a  single  justice  of  the  peace  could  bind  for  life, 
it  would  be  very  strange  that  any  such  doubt  >  could 
be  entertained.  The  warrant,  therefore,  was  in  this 
case,  illegal.  On  the  second  point,  he  cited  Morgan 
V.  Hughes,  {b) 


Taddy  Serjt.,  folr  the  defendant  This  case  depends  on 
the  authority  given  to  justices  by  their  commission,  by 
which  they  are  empowered  to  cause  to  come  before  them 
all  those  who  to  any  of  the  people  concernipg  their 
"bodies  or  burning  of  their  houses  have  used  threats  to 
find  sufficient  security  for  the  peace  or  their  good  be- 
haviour, and  unless  they  do  so  to  commit  them  to  pri- 
son. The  power  is  general  to  cause  them  to  find 
sufficient  security.  The  questiou,  therefore,  of  the 
sufficiency  both  as  to  the  sum  and  the  duration  must  be 
left  in  their  discretion.  And  it  is  to  be  observed  that 
in  ail  the  precedents  the  commitment  is  general,  viz. 
that  he  be  committed  till  he  willingly  do  the  same.  It 
is  true  there  is  also  a  clause  so  that  he  may  appear  at 
the  next  sessions  to  answer  for  the  contempt,  but  he  is 
not  committed  to  the  next  sessions.  Besides,  it  is  to  be 
observed,  that  the  conclusion  of  the  warrant  in  the  case 
of  the  writ  of  supplicavit  is  precisely  the  same,  and  yet 
in  that  case  it  is  clear  that  the  time  for  which  the  party 
may  be  bound  may  exceed  the  next  session,  for  irom 
the  form  of  the  writ,  as  given  Reg.  Brev.  Jbl.  9.,  it  ap- 
pears that  the  power  to  commit  is  there  general.     Hie 


(a)  ]  Term  Rep,  696. 


(6)  2  Term,  Rep,  225, 
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precedeots,  therefore,  are  not  of  great  authority,  and  are         1819. 
rather  useful  for  safe  conduct  than  for  establishing  any        -— 
point  of  law.     Then  Marraaf%  authority,  which  is  oo-        mgnnM 
pied  into  all  the  text  writers,  is  uncontradicted  and  ex- 
press on  the  point.    And  the  circumstance  of  Lambard^% 
differing  with  him  in  the  passages  cited  rather  strength- 
ens it.   For  from  this  opinion  Lambard  does  not  express 
any  dissent  at  all.     As  to  the  statute  3  Hen.  T.  c,  \.  it  is 
to  be  observed  it  is  merely  directory ;  and  Dalton  (a) 
says,  that  if  the  recognizance  be  to  appear  at  any  other 
sessions  after,  (and  not  at  the  next,)  it  is  good.     The 
same  law  is  laid  down  in  Cromptcn^  p.  \4\.b.         Now. 
if  the  party  may  pass  over  the  first  sessions  the  whole 
ailment  on  the  other  side  falls  to  the  ground.     With 
respect  to  the  dictum  of  Marram  that  it  may  be  for  liie^ 
it  is  to  be  observed  LambarA  does  not  state  it  so :  he 
only  says,  that  according  to  Marram  the  time  is  in  the 
discretion  of  the  justice ;  and  that  limitation  of  Marrcnxf% 
opinion  will  be  quite  sufficient  for  the  defendant  in  thiti 
case.      On    the    second    point  he  cited   Ackerley  v. 
Parkinson,  (b) 

Cur.  adv.  vulL 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  very  ably  argued  at  SergeanUf 
Inn  Hall  before  my  Brothers  Bayley  and  Holroyd  and 
myself.  Two  questions  were  raised  upon  the  facts 
stated,  but  as  we  are  of  opinion  that  the  warrant  upon 
wbidi  the  plaintiff  was  committed  was  a  legal  warranty 
it  is  not  necessary  for  us  to  give  any  opinion  upon  the 
other  question,  or  to  say  whether  or  no  the  defendant 

(o)  Cw,iUry  Mice,  c.  119.  (^)  3  MaiUt  *  Set,  411. 
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1819.         could  have  resisted  lhi:s  action  upon  the  ground  of  hU 
'  official  character,  if  the  warrant  had  not  been  consonant 

HTf  T  TVs 

agamu         to  law.     The  present  action  is  an  action  of  trespass,  in 
which  the  plaintiff  complains  simply  of  the  fact  of  his 
arrest  nnd  imprisonment.     He  does  not  complain  of 
any  harsh,  undue,  or  oppressive  exercise  of  a  legid  au- 
thority, for  which,  if  any  such  had  existed,  though  none 
at  present  appears,  the  remedy  would  have  been  of  a 
different  nature;  but  he  complains  of  the  act  alone  and 
rests  his  case  upon  the  supposed  illegality  of  the  war- 
rant under  which  he  was  committed.  The  authority  of  a 
justice  of  the  peace  to  require,  upon  due  complaint  made 
to  him  in  his  judicial  character,  sureties  for  the  keeping 
of  the  peace,  and  to  commit  a  person  to  prison  for  want 
of  such  sureties,  is  not  nor  could  be  denied ;  but  it  is 
contended  on  the  part  of  the  plaintiff,  that  the  surety 
can  only  be  required  for  appearance  at  the  next  sessions, 
and  for  keeping  the  peace  in  the  mean  time,  and  conse- 
quently that  the  commitment  for  want  of  surety  can 
only  be  until  such  surety  be  given  as  the  justice  might 
in  the  first  instance  require  and  take,  that  is,  for  appear- 
ance at  the  next  sessions,  and  for  keeping  the  peace  in 
the  mean  time ;  whereas  the  warrant  under  which  the 
plaintiff  was  committed  commands  his  imprisonment  for 
two  years,  unless  in  the  mean  time  he  shall  find  sureties 
for  two  years  from  the  date  of  the  warrant.     The  argu- 
ment in  support  of  this  proposition  rested  mainly  upon 
the  provisions  of  the  statute  3  Hen,  7,  c.l.  at  the  close 
of  which  statute  after  several  enactments  relating  to  the 
duties  of  coroners  and  to  appeals  in  cases  of  murder 
it  is  ordained  that  every  justice  of  the  peace  who  shall 
take  any  recognizance  for  the  keeping  of  the  peace  do 
certify,  send,  or  bring  the  same  recognizance  to   the 

next 
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next  sessions  of  the  peace,  that  the  party  so  bound         1 8 Id. 
may  be  called ;  and  if  the  party  make  default,  then  the        _ 

YrlLtMS 

recognizance  and  the  record  of  the  default  are  to  be  -      agamtt 
certified  into  the  Chancery,  King's  Bench,  or  Exche- 
quer.    But  the  authority  of  a  justice  to  take  surety  for 
the   peace,   existed   long   before   this   statute,   and   is 
derived  from  the  commission  of  the  peace,  which  ap- 
pears to  have  had  its  origin  in  the  statute  1  Edw.  3., 
Stat.  2.  #.  16.,  by  which  it  is  enacted  only  in  very  few 
and  general  words  that  persons  shall  be  assigned  by 
the  king  in  every  county  to  keep  the  peace.     The  au- 
thority to  be  given  to  these  magistrates  is  more  fully 
set  forth  in  the  statute  34  Edw,  3.  c.  i.,  by  which  they 
are  to  have  power  to  restrain  offenders,  and  to  arrest 
and  chastise  them,   and  cause  them  to  be  imprisoned, 
and  punished  according  to  law ;  to  arrest  all  those  that 
they  may  find  by  indictment  or  suspicion^  and  to  put 
them  in  prison ;   to  take  of  all  them  that  be  not  of 
good  fame,  where  they  shall  be  found  sufficient  surety 
and  mainprize  of  their  good  behaviour   towards  the 
king  and  his  people;  and  also  to  hear  and  determine, 
at  the  king's  suit,   all  manner  of  felonies  and  tres- 
passes :  and  writs  of  oyer  and  terminer  are  to  be  granted, 
according   to  the  statutes.     Upon  the   first  of  these 
statutes,  it  may  be  observed,  that  the  power  to  keep  the 
peace  seems  necessarily  to  imply  an  authority  to  take 
surety  from  persons  who  have  manifested  an  intention 
to  break  it ;  for  otherwise  such  persons  could  only  be 
restrained  from  the  accomplishment  of  their  intention, 
by  the  actual  restraint  or  imprisonment  of  their  persons. 
And,  upon  the  latter   statute,    it    may  be  observed, 
that    the    clause    relating    to    surety    and    mainprize 
of  good  behaviour  to  be  taken  of  persons  of  evil  fame. 
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1819*  is  distinct  firom  the  dauBe  relmtiog  to  perscAS  found  by 
indictment  or  suspicion,  which  must  be  meant  of  per- 
sons charged  with  the  actual  commission  of  some  of- 
fence, for  which  an  indictment  hath  been  or  may  be 

* 

found.  Those  two  chuises,  however,  appear  to  have 
been  considered  together,  by  Sir  3£  Hak,  in  2  PL  C. 
136.,  a  passage  which  was  much  relied  upon  in  the 
aigument  for  the  plainti£  <<  The  statute  34  J&te.  3. 
c.  1.,"  says  the  learned  writer,  <<  gave  them  power  to 
apprehend  mcdrfaciarsy  and  to  commft  them  to  custody, 
or  to  bind  them  to  their  good  behanour,  which  was  not 
intended  parpetual,  but  in  nature  of  bail,  tiz.  to  appear 
at  such  a  day  at  their  sessions,  and  in  the  mean  time  to 
be  of  good  behaviour."  This  passage  is  found  in  a 
dhapter  treating  of  the  bailment  of  prisoners  and  not  of 
surety  for  the  peace^  and  it  is  plain  from  the  other  parts 
of  the  chapter,  that  the  persons  who  are  the  object  of 
it  are  persons  charged  with  offmces,  for  which  it  is 
supposed  they  are  to  be  brought  to  trial.  With  regard 
to  such  persons,  the  surety  or  mainprize  must  necessa- 
rily be  taken  for  appearance  at  some  definite  time  and 
place,  at  which  an  indictment  may  be  prefisrred  or 
brought  to  trial  against  them ;  and  it  is  proper,  that 
the  surety  should  also  extend  to  their  good  behaviour 
in  the  mean  time.  The  statute  SHen.  J.  c.  I.  appears 
also  to  contemplate  persons  of  this  description,  that 
is,  persons  against  >vhom  an  indictment  may  be  ex- 
pected to  be  preferred.  It  is  perfectly  reasonable^  that 
such  persons  should  be  bound  to  appear  at  the  next 
sessions,  in  order  that  they  may  be  forthcoming  to 
answer  to  an  indictment.  Many  of  those  against  whom 
surety  of  the  peace  is  required  are  of  this  description ; 
persons  supposed  to  have  actually  committed,  and  not 

14  merelv 


BftlDOXK* 


IN  THK  Finr-iriNTH  Year  op  GEORGE  IIL  289 

merely  to  meditate  an  indictable  o£Rmce ;  and  the  enact-        ]  g]  9, 
meot  may  well  be  considered  as  cumulative  rather  than        ' 
restrictive;  as  requiring  that  every  person  bound  to         a^omif 
keep  the  peace  shall  be  bound  also  to  appear  at  tlie 
sessions,  for  the  purpose  of  answering  any  charge  that 
may  be  then  preferred  against  him,  whether  for  any 
previous  oflfence  by  indictment,  or  for  a  breach  of  the 
peaces  committed  after  the  recognizance,  and  not  as 
limiting  the  surety  and  obligation  to  such  an  appear- 
ance^ and  to  that  alone.     And  this  is  conformable  to 
the  precept  for  the  peace  given  in  Lombard^ s  Eirinarcha^ 
b.  2.  c.  2.  p.  85.  of  the  edition  of  1614.    The  precept, 
as  there  set  forth,  requires  the  officer  to  bring  the  party 
before  a  justice,  to  find  sufficient  surety  and  mainprize, 
as  'mell  for  his  appearance  at  the  next  quarter  sessions  of 
the  peape,  as  abo  for  the  peace  to  be  kept  towards  the 
king,  and  all  his  people,  and  especially  towards  the  per- 
son requiring  the  surety,  and  not  according  to  the  form 
of  recognizance^  then  and  since  chiefly  in  use,  to  appear 
at  the  sessions,  and  in  the  meaji  time  to  keep  the  peace* 
The  precept  further  proceeds  to  require,  that  if  the 
party  shall  refuse  to  do  this,  then,  without  further  war- 
imnC^  he  be  conveyed  to  prison,  there  to  remain  until  he 
shall  do  so ;  so  that  he  may  be  before  the  justices  at  the 
sessions,  to  answer  to  the  king  for  his  contempt  in  this 
bdbalfl    The  precept  in  Foster's  case,  5  Co,  59.,  which 
was  quoted  at  the  bur,  appears  to  have  required  the 
officer   to    take   the   party  before  a  justice,  that  she 
migl\t  give  security  not  to  do  any  injury  to  the  com- 
plainant^ without  any  mention  of  appearance  at  the 
aesaioDs ;  and  no  objection  was  taken  on  that  account. 
Several  of  the  text  writers  quoted  in  the  argument  for 
the  plaintiff,  say,  that  the  justice  may  take  the  surety 
Vou  II.  U  ioT 
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IBW.  f<^  such  dmey  in  such  ram  as  he  shall  thick  fit,  (which 
"""""^  must  meto^  in  the  exerdse  of  a  sound  and  legal,  axA 
gainst  not  of  E  wilfiil  OF  arbitrary  discretion,)  and  no  one  di- 
rtptl  j  asserts  the  contrary ;  although  they  all  say  the 
safer  course  »i8,  16  take  the  surety  only  Ibr  appearance 
at  the  nett  sessions,  and  for  keeping  the  peace  in  th^ 
tnean  time;  thus  referring  it  to  the  sessions  to  take 
a  fresh  security,  if  artides  be  exhibited,  or  to  try  die 
parly,  if  an  indictment  be  preferred*  The  power  df 
the  justices  assemUed  at  their  sessions,  to  take  surety 
for  the  peac^  is  derived  from  their  commission,  and  is 
ibund  in  the  first  ckuse,  or  assignavimus,  of  the  com- 
mission, and  by  that  clause  the  power  is  given  to  any 
one  jusdce,  and  not  to  two  or  more,  as  is  done  by  the 
second  clause,  which  relates  to  the  taking  and  trial  of 
indictments,  and  some  other  matters ;  and,  therefore,  if 
a  single  justice  cannot  take  security  for  a  longer  period 
than  undl  the  next  sessions,  it  will  be  difficult  to  shew, 
that  a  number  of  justices  assembled  at  sessions  may 
take  it  for  a  longer  time;  and  unless  they  can  do  so, 
then,  as  it  may  be  in  most  cases  expedient  that  the  pe- 
riod of  .surety  should  be  longer  than  the  interval 
oetween  sessions  and  sessions,  both  parties,  or  at  least 
the  party  required  to  give  the  surety,  and  his  main- 
pernors, must  be  harassed  by  repeated  attendances, 
to  Accomplish  an  object,  which  may  be  as  well  effected 
by  a  single  attendance,  at  which  the  whole  matter 
may  be  heard  and  discussed.  It  may,  in  some  cases,  be 
expedient,  that  the  time  and  amount  of  the  security 
should  be  settled  by  the  concurrent  sentiments  of 
several  persons,  rather  than  by  the  single  opinion  of 
one  individual ;  and,  therefore,  we  would  be  by  no 
means  understood  to  disapprove  of  the  usual  practice^ 

which 
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wbieh  is,  to  tak^  the  sarety  until  the  next  setnons  only, 
Qb  the  other  hand,  expence  and  trouble  are  saved  by 
an  adjostmeiit  of  the  whole  matter  in  the  first  instance; 
and  therefore  there  may  be  other  cases  in  whidi  this 
may  be  the  most  eonyenient  course.  The  present  caee^ 
however,  does  not  turn  upon  any  question  of  conve- 
nience or  expedience^  but  simply  upon  the  poi^rer  of  the 
justice,  and  tlie  l^ality  of  the  warrant  For  the  rea- 
sons given,  we  who  heard  tlie  argument,  are  of  opinion,* 
that  the  warrant  is  legal,  and  therefore  the  postea  must 
be  delivered  to  the  defendant.  I  may  add,  that  my 
Brodier  Baij  who  has  considered  thb  case^  concurs  in 
this  opinion. 

Judgment  for  Defendant. 
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Willis 


Powell  against  Loxdale. 


Salwrdttyf 
Jan.  23d. 


npHE  following  case  was  sent  by  the  Lord  Chancellor   j/.  p.  devised 
for  the  opinion  of  this  Court :  l"^*^!^**?' 

Martha  Powell^  by  her  will,  dated  the  1st  day  of  in  the  county  of 

&,  to  A^  and 

JunCf  1770,  devised  all  her  messuage,  tenements,  and  hisiasu*;  and 

farm,  with  the  lands,  hereditaments,  and  appurtenants  issue  to  sucfa 

thereunto  belonging,  in  Westlej/y  in  the  county  of  Salcp,  ^htby "his 

and  all  other  the  messuages,   lands,   tenements,  and  [jfj^^'^ 

hereditaments  that  she  should  die  seised  or  possessed  ,^.^  ^^  ^^ 

^  '  lifetime  of 

o^  unto  her  brother  John  PamcU^  and  the  heirs  of  his   -3/.  p^  deriset 

all  his  lands  in 
^        the  parish  of 
Worthen  and 
in  tilt  county  of  S*,  after  several  estaites  for  life  and  in  V^  to  hU  wm  right 
in/ee:  and  afterwards,  by  a  codicil  made  after  the  death  of  M.  P.,  revokes  the  de- 
«f  tiro  nvcrrion  to  his  heir  (in  all  other  respects  expressly  confimiiitt  the  will),  and 
-tfien  devises  the  reversion  in  fee  of  all  his  said  lands  in  the  parishes  of  Worthen,  West-' 
bwyt.mA  Ckahtry,  in  the  county  of  iS*.,  to  J9. ;  A,  had  no  other  land  in  Westbury^ 
ezoflpt  what  be  took  under  the  will  of  M.  P. :    Held,  however,  that  the  power  of  ap- 
pointment was  npt  well  executed  by  the  codicil. 
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1819.  body  lawfully  to  be  begotten;  and  for  default  of  such 
""■"""  issue,  to  such  uses,  8tc.  as  he  the  said  John  PameU^  by 
against  any  deed  or  writing,  or  by  his  last  will  and  testament, 
duly  executed  in  the  presence  of  three  or  more  credible 
witnesses,  should  appoint  the  same ;  and  in  default  of 
such  appointment,  she  devised  thasame  to  John  Kynas^ 
ton  Ponaoelli  nnd  the  heirs  of  his  body  lawfully  begotten ; 
and  in  default  of  such  issue,  to  his  brother  Edward  Ky- 
iiasion  and  the  heirs  of  his  body  lawfully  to  be  begot- 
ten ;  and  in  de&ult  of  such  issue,  to  the  right  heirs  of 
the^d  John  Ponoell:  and  all  the  rest  of  her  real  and 
personal  estate,  she  devised  to  her  said  brother  John 
PewcUf  bis  heirs,  executors,  and  administrators ;  and, 
la^Iy,  she  nominated  him  sole  executor  of  her  last  will 
and  testament 

Martha  Powell  died  in  the  year  1780,  without  having 
revoked  her  "will,  and  John  Powell  her  brother,  and 
heir  at  law,  thereupon  became  entitled  by  virtue  of  the 
will,  to  the  estate  and  premises,  as  the  devisee  thereof 
in  tail  general,  with  such  power  of  appointment  as  in 
the  will  was  mentioned,  and  subject  to  such  power  of 
appointment  in  John  Powell^  John  Kynaston  Pamell 
became  entitled  to  the  next  remainder  in  tail  in  the 
Westley  estate^  and  the  ultimate  remainder  or  reversion 
was  vested  in  fee  in  John  Powell.  John  Powell  had  in 
the  life-time  of  the  testatrix  made  his  will  in  writing 
bearing  date  the  28th  day  of  November  1774,  which  was 
signed  by  him  and  duly  attested  to  pass  real  estates, 
whereby  he  devised  all  his  manor  of  Worthen  in  the 
^M>unty  ofSalopj  and  all  his  lands  and  premises  situate 
in  the  parish  of  Worthen  and  elsewhere  in  the  county  of 
Salop,  to  the  use  of  his  sister  the  textatrix  Martha 
Powellj  who  was  then  living,  for  her  life ;  with  remainder 

to 
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to  trustees  for  a  term  of  500  years  upon  certain  trusts  1819. 
therein  mentioned ;  with  remainder  to  the  use  of  John  — - 
li^naUan  Powell  for  life;  with  remainder  to  the  use  of  a^ahut 
trustees  to  preserve  contingent  remainders;  with  remain- 
der to  his  first  and  other  sons  in  tail  male ;  with  divers 
remainders  over,  and  with  the  ultimate  reversion  or 
remainder  in  fee  to  the  use  of  the  testator's  right  heirs . 
for  ever.  The  testator,  afterwards  made  three  codicils 
to  his  will|  which  related  only  to  his  personal  estates;  but 
when,  after  the  death  and  under  the  will  of  the  testatrbc 
MarOia  Ptmellj  he  became  seised  of  the  estate  and  pre- 
mises at  WesUofy  he  madeand  pubUshed  a  fourth  codidJ, 
bearing  date  the  1 0th  day  of  August^  1 7^  1 »  which  WkM  at- 
tested  by  three  witnesses  in  the  words  following ;  that  is 
to  say,  <'  Whereas  I  have  in  my  last  will,  bearing  date, 
the  28th  day  of  Naoember^  177^,  (amongst  other  things) 
devised  all  that  my  manor  of  Warthen  in  the  county  of 
Salcpf  with  the  rights,  royalties,  and  appurtenances, 
thereto  belonging,  and  hereditaments  situate  in  the 
parish  of  Wofihen^  and  elsewhere,  in  the  said  county, 
(after  several  estates  for  life,  and  in  tail,  and  remainders^ 
therein  mentioned,  are  determined,)  to  my  right  heirs. 
Now  I  do  hereby  revoke  and  make  void  the  said  gift 
and  devise  to  my  right  heirs,  and  I  do  in  lieu  thereof 
give  and  devise  the  ultimate  reversion  in  fee  of  all  my 
said,  estates  in  the  parishes  of  Wortheuj  Wettbunff  and 
Cherbunfy  in  the  said  county  of  Salop^  to  my  nephew 
Jnhn^SjftiasUm  Powell  named  in  my  wiU,  and  his  heir% 
And  I  do  hereby  confirm  my  said  will  and  codicils  an- 
nexed th^eto,  and  all  matters  in  every  other  reqpect.'' 
The  said  John  Powell  had  not  any  estate  in  the  pariah 
of  fVesibmy  except  the  said  farm  and  premises  at  West" 
ley  devised  to  him  by  the  will  of  Martha  PaweUy  which 
is  situate  in  the  parish  of  Weslbun/^  and  he  died;  with- 
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1819.        out  ttsue^  and  without  having  made  any  f^^intaient^ 
or  8i]£Ssred  any  recovery  of  the  Westley  estate. 

The  questtons  directed  by  the  Lord  Chancellor,  for 
the  (pinion  of  the  Conrt,  were,  first,  Whether  she 
power  of  appointment  given  to  John  PtmeU^  by  the 
will  of  Martha  Ptmellj  was  well  executed  by  the  fourth 
eodicil  to  his  will  ?  secondly,  What  estate  John  Kynaston 
Powell  took  in  the  Westley  estate.  The  case  was  argued 
at  ^e  sittings  at  Serjeant^  Inn  Hall,  before  last  MichaeU 
f/uu  tenn. 

Pm'key  for  the  plaintiff.  The  power  of  appointment 
was  not  well  executed  by  the  fourth  codicil  to  John 
P&weWs  will ;  for,  admitting  the  general  rule  to  be,  ac- 
cording to  the  eases  from  Aeherley  v.  Vernon  {a\  down  to 
Qoodtitle  v.  Meredith  {b\  which  are  cited  in  the  latter 
ease»  that  a  will  and  codicil  confirming  it,  operate  to- 
gether as  a  new  will,  speaking  at  the  date  of  the 
codicil ;  and  admitting  also  that  it  may  operate  as  an  ap- 
^  pointment  without  any  express  recital  of  the  power,  yet 

it  must  appear  to  have  been  the  intention  of  the  de- 
vised to  execute  the  power;  and  unless  that  clearly 
appears,  either  on  the  face  of  the  will,  or  from  collat* 
tieral  circumstances,  it  will  not  be  a  valid  execution. 
Sktope^s  case,  (c)  In  Hales  v.  Marjerum  (d\  it  is  laid 
down  by  the  Master  of  the  Rolls,  as  a  clearly  esta^ 
blisheti  law,  that  to  execute  a  power,  there  must  either 
be  a  direct  reference  to  it,  or  a  clear  reference  to  the 
subject,  or  something  upon  the  face  of  the  will,  or  in- 
dependently of  that,  some  circumstance  which  shews, 
Aat  the  testator  could  not  have  made  that  disposition, 

(a)  Com.  B0p»  9BU  (b)  2  Maulg  4r  Sclw.  $• 

(c)  10  Btp,  143.   2  Eq<  Co*  Abr*  659.  Ex  parte  Caswell,  1  Jtk*  559* 
(rf)  3  7^.300, 
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witboat  having  intended  to  include  the  subject  of  the         1819. 
power;  and  circinnstances  that  only  render  it pnAabU       ■ 
tbaC  his  intention  was  such,  are  not  sufficient;   as  for        againtt 
instance,  where  power  is  given  to  the  husband,  after 
the  death  of  his  wife^  and  the  husband  makes  a  dis- 
positimi    to    take  eflfect,  after  the  wife's  death,  Ath' 
dremg  ▼•  Emmoit  {a) ;   nor  will  it  do,   if  it  be  shewn 
that  the  instrument  is  executed   in   the  manner  re^ 
quired  by  the  power;  nor  that  the  testator  had  not 
enough  to  pay  legacie^  given  by  his-  will,  unless  the 
property  over  which  the  power  was  given  was  included^ 
Now  here  the  codicil  does  not  expressly  refer  to  the 
power,  nor    is  there  any  thing   on  the  face  of  the 
wiU,   or  Wf^  circumstance  independent  of  it,  which 
shews  clearly  that  the  testator's  intention  was  to  exe- 
cute the  power.    The  intention  s^ems  to  have  been 
to  alter  the  will,  only  with  respect  to  the  devi^  of  the  • 
reversion  in  fee ;  in  aH-other  respects  it  was  to  stand 
good ;  and  the  codicil  was  meapt  to  operate  only  on 
the  same  properly,  of  which  he  had  devised  the  reverr 
aioQ  in  the  will ;  and  accordingly,  by  the  codicil,  h^ 
devises  the  reversion  of  the  s^d  estates,  that  is,  .tbjp 
estates  mentioned  in  the  will.    It  is  true,  that  in  thip  • 
devise  of  the  reversion  in  the  codicil,  the  estate  at 
Westbun/ is  mentioned,  but  that  must  have  been  t>y 
mistake ;  for  to  give  effect  to  that  term,  would  be  in* 
coiMutent  with  the  general  intention  of  the  testator, 
as  expressed  in  this  codicil,  aod  also  inconsistent  with 
the  words  said  estates^  which  refer,  to  those  mentioned 
ia  the  wilL  Either  the  word  said  or  the  word  JVesi^ury 
JBOst  be  rgected;  and  the  Court  will  naturally. rejfpt  * 

(a)  2Sr9,Ck.Cat,S97,  •   ' 
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1819.         t}i&t,  which,  if  it  remained,  would  be  wholly  inconsistent 
'^  with  the  general  intention,  as  expressed  in  the  codicil. 

agftinit  The  codicil,  therefore,  ought  to  be  read  as  if  Westbury 
were  wholly  omitted ;  and  in  that  case  cadit  questio.  It 
foUowsj  therefore,  that  John  Kynaston  PawM  todc  an 
estate  tail,  by  virtue  of  the .  will  of  Martha  Powell : 
but,  secondly,  if  the  word  Westbwy  cannot  be  n^ected, 
iuid  some  interest  in  the  fVesiley  estate  must  be  taken, 
to  have  past  by  the  codicil,  then,  inasmuch  as  Jokn 
Powell  had  the  ultimate  reversion  in  fee,  under  the  will 
of  Martha  Powell^  of  the  Westley  estate,  that  reversion 
in  fee  passes  by  the  codicil ;  and  satisfies  the  words  of 
it,  without  making  it  necessary  that  John  Powell  should 
be  taken  to  have  thereby  executed  his  power ;  and  the 
general  rule  governs  that  case,  that  '<  where  one  has 
an  authority,  and  does  an  act  which  can  be  good  no 
other  way  but  by  virtue  of  the  authority,  it  shall  be 
understood  to  have  been  done  by  virtue  of  his  autho« 
rity ;  but  where  one  has  an  interest  and  an  authority 
together,  and  he  does  an  act  generally,  it  shall  be  con- 
strued in  relation  to  his  interest,  and  not  to  his  autho- 
rity." Andrews  V.  Emmottj  2  Brown  Ch.  Cas.  301. 
Parker  v.  Kettj  12  Mo(L  469.  Sir  Ed.  Oere^B  case, 
6  Coke^  18.  Colet  y.  Bishop  of  Coventry^  Hob*  159. 
Cox  V.  Chamberlaine,  4  Vez,  «/•  63 1 « 

Chitty^  contra.  Admitting  the  rule  to  be,  that  there 
must  be  a  clear  reference  to  the  power,  in  order  to  make 
this  codicil  a  valid  execution  of  it,  it  may  be  safely 
contended  that  there  is  a  clear  reference  to  it  here ;  for 
the  testator  had  not  any  estate  at  fVcstbtin/f  except  that 
lirhich  he  had  the  power  to  dispose  of  under  the  will 
of  Martha  Powell:    By  the  codicil,  after  confirming 
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lift  will  in  other  respects,  he  devised  the  ultimate  re-         1819. 
version  in  fee,  of  all  his  estates  in  the  parish  of  Wni^        ■ 

PoWBtl. 

bwy^  together  with  the  reversion   of  his  estates  in        agamm 
Worthen  and  Cherbury;    and  he  must,  therefore^  be 
considered  as  having  intended  to  have  made  some 
disposition  of  some  interest  in  the  estate  in  question, 
and  of  an  interest  depending  too  on  prior  interests 
similar  to  those  created  by  his  will  in  his  Worthen  and 
Oierbury  estates.    The  language  of  the  will  must  inr 
deed  be  taken  to  be  inserted  in  the  codicil,  and  the 
case  may  then  be  considered  as  if  the  will  and  oodicQ 
formed  one  entire  instrument  of  the  date  of  the  latter^ 
and  as  if  the  testator  in  that  one  instrument  had  devised 
the  several  estates  as  in  his  will  (with  the  exception  of 
the  reversion  to  his  right  heirs)  and  then  devised  the 
reversion   of  all  his  said  estates  in  the  parishes  of 
Worthen^  Wesibmy^  and  Cherbury^  in  the  said  county  of 
Salopy  to  his  nephew  Joikn  Kynaston  and  his  heirs. 
As,  therefore,  his  estate  in  Westbwy  is  expressly  men- 
tioned in  the  last  devise,  and  as  the  testator  evidently 
meant  to  devise  the  reversion  of  all  his  said  estates, 
viz*  those  out  of  which  be  had  by  other  devises  in  the 
win  carved  particular  estates,  it  seems  to  follow  by 
necessary  inference,  that  he  must  have  intended  to 
comprize  the  Westbwy  estate  in  all  the  prior  devises; 
and  in  that  case  such  a  will  of  the  date  of  the  codicil 
is  admitted  to  be  a  good  execution  of  the  power. 
The  will  itself  has  words  large  enough  to  comprue 
the  Wesibunf  estate,  if  it  had  been  his  absolute  pro- 
perty, and  that   will  being  confirmed  by  a  codicil 
describing  the  Westbwy  estate  as  part  of  the  property 
which  he  considered  as  limited  to  particular  uses,  by 
the  will,  the  words  said  estates,  may  be  applied  to  the 

Wesi^ 


298 


CASES  IN  HILARY  TERM 


Weitbmy  eAtAts^  with  reference  to  the  will^  and  to  the 
diqxMitioiis  contained  in  it;  and  then  the  will  and 
codicil  together  is  on  execution  of  the  power. 

The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued  by  counsel^  and 
have  considered  ity  and  are  of  opinion. 

First,  That  the  pow^  of  appointment  given  to  the 
said  John  Fon/oellf  by  the  will  of  the  said  Martha  Powell^ 
was  not  well  executed  by  the  said  fourth  codicil  to 
his  will. 

And,  secondly,  that  the  said  John  Kynaston  Powell 
takes  an  estate  tail. to  him  and  the  heirs  of  his  body  in 
ihe  said  Westleyi  estate. 

C.  Abbott. 
J.  Bayu^y.^ 

G.  S.  HOLROYD. 


White  against  Geroch. 

T^ECLARATION  stated  plaintiff  to  be  the  author 

of  a  certain  book,  being  a  musical  composition 

for  a  dance,  caHed  Captain  Wykc ;  and  as  such,  that 

under  the  stat.  54  6.  3.  c.  156.,  he  had  the  sole  liberty 


Mondaj/f 
Jan.  25tb. 

In  declaration 
for  pirating  a 
book,  an  ^e- 
gation  that 
plaintiff  was 
the  author  of 
a  book,  being 

a  mus  cai  com-  q(  printing  and  reprinting  such  book  for  twenty-eight 
A,,  is  well  sup-  years  from  the  day  of  first  publishing  the  same.  Breacli, 
^^hLitobe     that  plaintiff  published  divers,  to  wit,   1500  copies  of 

the  author  of  a  ^ 

muMcal  com- 
position of  that  namob  comprised  in-aad  occupying  only  one  page  of  a  work  with  a  dif- 
ferent title,  which  contained  several  other  musical  compositions. 

The  54  G.  3.  <•  156.  does  not  impose  upon  authors  as  a  condition  precedent  to  their 
deriring  any  benefit  under  that  act,  that  the  composition  should  be  first  printed ;  and 
therefore  an  author  does  not  loie  hb  copyright  by  selling  hb  work  in  manuscript  before 
it  is  printed. 

the 
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the  same.  Plea  not  guilty.  At  the  trial  beisre 
Bm/iley  J.,  nt  the  last  Middlesex  sittings,  the  plaintiff 
proved  that  he  was  the  oomposer  of  a  number  of  tunea 
for  country  dances,  published  together  in  a  book,  under 
tiie  title  of  **  fF^Vs  ColJection  of  new  and  favourite 
Dances/'  On  one  page  of  this  book  there  was  printed 
a  tune  called  Capiain  Wyke :  this  composition  had 
never  been  published  separately,  but  had  always  formed 
part  or  one  entire  work.  It  also  appeared  that  the 
plaintiff  had  sold  several  thousand  copies  of  the  dance 
called  Capiain  Wjfke^  in  manuscript,  a  year  before  it 
was  printed.  Upon  this  it  was  otgected,  that  the  com^ 
position  in  question  was  not  a  book,  as  described  in  the 

declaration ;  and,  secondly,  that  by  the  previous  sale  \xk 

• 

manuscript,  the  plaintiff  had  lost  the  benefit  conferried 
by  the  54  G.  3.  c.  156.  The  learned  judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit ;  and  a  nde 
nisi  was  now  moved  for  by 


1819. 


Campbell.  The  plaintiff  gave  no  evidence  that  he  was 
the  author  of  a  book  called  Captain  Wyke.  Admitting 
that  a  single  sheet  may  be  a  book,  within  the  meaning 
of  the  act,  according  to  Clementi  v.  Goalding  (a),  yet 
hi  that  case,  the  publication  constituted  one  entire 
thing ;  but  here  the  composition  in  question  is  one  of 
aeveral,  the  whole  of  which,  taken  together,  constitute 
a  book.  The  whole  publication,  entitled  '<  ff^tVsCoW 
laction  of  new  and  fiivourite  Dances,"  is  clearly  a  book 
within  the  meaning  of  the  act  $  and  if  so^  this  tinglf 
compoeition  constituting  only  a  part  of  ity  cannot  br 

(a)  2  Campt.  35.     II  JE^,  S44. 


such 


Geroch. 
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1819.        such  a  book ;  or  there  is  no  difference  between  a  part/ 
-  and  the  whole.     A  collection  of  music  must  come  un* 

against  dev  the  Same  law  as  a  collection  of  tales.  Suppose^ 
in  an  action  of  this  sort,  the  plaintiff  should  declare, 
that  he  was  the  author  of  a  book  called  Aladdin,  or 
the  Wonderful  Lamp,  would  that  allegation  be  sup- 
ported, by  shewing,  that  he  was  the  author  of  a  book 
called  the  Arabian  Nights'  Entertainments,  because  in 
one  of  the  volumes  of  that  book,  there  is  to  be  found 
a  tale,  entitled  Aladdin,  or  the  Wonderful  Lamp. 
Secondly,  the  act  of  parliament  enacts,  <<  that  the 
author  of  any  book  which  shall  hereafter  be  printed 
and  published,  shall  have  the  sole  liberty  of  publishing 
such  book,  for  twentv-eight  years,  to  commence  from 
the  day  of  first  publishing  the  same."  In  this  case 
it  was  proved,  that  the  author  had  published  the 
composition  in  manuscript  a  year  before  it  was  in 
print.  The  statute  has  made  the  printing  a  condition 
precedent;  and  the  plaintiff  not  having,  therefore^ 
complied  with  that  condition,  cannot  claim  any  benefit 
under  the  statute.  -  The  printing  of  the  book  for  the 
benefit  of  the  public,  when  it  is  first  published,  is  the 
consideration  paid  by  the  author  for  the  monopoly  con- 
ferred upon  him. 

Abbott  C.  J.  *  The  object  of  the  legislature  was,  to 
confer  upon  authors,  by  the  act  in  question,  a  more 
durable  interest  in  their.compositi'ons,  than  they  had  be* 
fore ;  and  I  am  of  opinion,  that  any  composition,  whether 
large  or  small,  is  a  book  within  the  meaning  of  this  act 
of  parliament.  It  is  perfectly  clear,  that  it  would.be  a 
book,  if  printed  as  a  separate  and  distinct  work ;  and 
if  so,  it  seems  to  me,  that  it  does  not  lose  that  cba* 

racter. 


GnocK. 
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racter,  by  being  found  in  company  with  other  compo-        ]S19. 

« 

sitions.  Upon  the  second  point,  I  am  of  opinion,  that  """"* 
die  author  does  not  lose  his  copyright,  by  having  first  agamtt 
sold  Che  composition  in  manuscript;  for  the  statute 
54  G.  S.  «•  1 56.  must  be  construed  with  reference  to  the 
S  Jbm€f  c.  19.,  which  it  recites,  and  which,  together 
with  the  41  G.  3.  c.  107*,  were  all  made  in  pari  ma- 
teria,  for  the  purpose  of  enlarging  tiie  rights  of  authors. 
The  S  jinne,  c.  19.  gave  to  authors  a  copyright  in 
works  not  only  composed  and  printed,  but  composed 
and  noi  printed  g  and  I  think  that  it  was  not  the  in- 
tention of  the  l^islature,  either  to  abridge  authors  of 
any  of  their  former  rights,  or  to  impose  upon  them  as 
a  condition  precedent,  that  they  should  not  sell  their 
compositions  in  manuscript  before  they  were  printed. 

Rule  refused. 


Kearney  against  King.  ^f<mday. 

Jan.  25th. 

A^SSUMPSIT  against  the  defendant  as  acceptor  of  Thcdedaratian 
a  bill  of  exchange.     The  declaration  stated,  that  bin  of  exdmLe 
Messrs.  Eggles  and  Power  on  the  Ist  of  Mry,  1816,  at  ][^L^J"  "^ 
DubUfif  to  wit,  at   Westminster,  &c.  made  a  bill  of  ^>ui>Hn,  to  wit, 

at  Wettmintter 

exchange  directed  to  the  defendant,  requiring  him,  eight  &c.  for  a  certain 
months  after  dated,  to  pay  to  their  order  the  sum  of  mention^ 
542iL  Is.  8d.  for  value  received  by  the  defendant,  and  in'^ttoSll" 
that  the  defendant,  at  Dublin  aforesaid,  duly  accepted  j>^^vain:. 

"^  \  land :  Held 

it     Plea,  general  issue.     At  the  trial  at  the  sittings  that  the  biu 

upon  this  de- 
ader last  Trinity  term,  before  ^Mo^  J.,  it  appeared  daration  must 

be  taken  to  have 
been  drawn  i^  Sngiand  for  EngUA  money;  and  therefore  proof  of  a  bill  drawn  ati>it^^4 
ia  htUmd  for  Uie  lame  simi  in  Itiih  money,  which  diffon  in  Talue  fimn  EndiA  money, 
did  not  siqiport  the  dedantion,  and  that  this  was  a  fatil  variance.  Held  also,  the  bill 
hiiviag  been  drawn  for  a  oortain  nun  OerHmgt  that  the  oouMion  of  the  word  sterling  in 
die  declaration  was  immaterial. 

that 
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161 9.  tbiit  the  bill  was  drawn  in  Ireland^  and  was  as  followsy 
^^^^  ^  Dublin^  May  Ist,  1816.  Eight  months  after  date, 
'  iummi  please  to  pay  to  pnr  order,  the  sum  of  542/.  1^.  8A 
sterling,  for  value  received,  by  furniture  delivered  at 
Bebridere^  by  Eggks  and  Power**  It  appeared  tim 
that  SAIL  \s.  Bd,  bish  currency  was  of  the  value  of 
500/.  75.  9d.  English  money.  On  these  &cts  being 
pUnoved,  Topping  for  the  defendant  ccmtendcd,  tba^ 
tfie  plaintiff  ought  to  be  non-suited  on  the  ground  xrf* 
variance ;  for,  first,  the  declaration  appeared  to  be  fer 
English  money,  whereas  the  bill  produced  was  for  Ibe 
same  amount  in  Irish  currency;  and,  secondly,  4he 
word  <<  sterling^'  was  omitted.  The  learned  Judge 
overruled  the  objection,  but  reserved  the  point ;  and  in 
last  Michaelmas  term  Tq^tngf  moved  for  a  nonsuit  upon 
this  ground,  against  which  rulei  in  the  present  term, 

Marryatt  and  LUttedale  shewed  cause.     They  con- 
tended that  the  declaration  was  sufficient.   With  respect 
to  the  first  objection,  it  is  quite  clear  that  the  bill  is  ac- 
curately set  out ;  for  it  is  in  the  same  words  and  letters 
as  the  original ;  and  the  only  question  that  could  te 
made  at  the  trial,  was  whether  the  plaintiff  had  proved 
the  instrument  as  it  was  set  out     Now  he  does  prove  it 
by  producing  a  bill  in  the  same  words.     Besides,  the 
bill  is  stated  to  be  drawn  at  Dubliuy  the  fiur  inference 
ircNOi  which  is,  that  it  was  drawn  at  Dublin  in  Ireland. 
And  the  case  of  Simmons  v.  Parminter  {a)  is  an  autho- 
rity to  shew  that  it  was  not  necessary  in  the  declar- 
ation to  aver  the  value  of    the  Irish  currency  in 
English  money.   Then  as  to  the  second  objection,  the 
same  omission  of  the  word  sterling  existed  in  Gbrnqp 
V.  Jacob  (i),  and  was  overruled  by  Lord  EUenbrn-ot^i. 

(«}  1  mU.  188.  (»)  1  iSMIt0|69. 

Topping 
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Topping  and  E.  LaweSy  contr^,  were  stopped  by  the         1819. 
Court. 


Absott  C  J.  The  Court  do  not  think  that  the 
omisMon  of  the  word  sterlii^  is  material;  but  the 
difficulty  in  this  case  is  to  see  how  this  deckration  can 
apply  to  the  case  of  a  bill  drawn  in  Ireland  for  Irak 
money,  when  it  appears  on  the  face  of  the  record,  that 
it  is  drawn  for  English  money ;  for  I  do  not  see  how  aH 
English  jury  in  an  English  court  of  justice,  reading 
the  words  of  this  dedaradon  without  any  aTernient 
oontuned  in  it,  to  shew  that  the  bill  was  not  drawn  in 
Et^land^  could  come  to  any  other  conclusion  than 
that  the  bill  was  drawn  for  English  money.  It  is  said 
that  the  bill  is  stated  to  hare  been  drawn  at  DMrn^ 
but  it  is  not  possible  for  the  Court  to  take  judicial 
notice  that  diere  is  only  one  Dublin  in  the  world. 
Let  us  suppose,  that  instead  of  DuUin,  the  bill  had 
been  said  to  have  been  drawn  at  St.  QemuUn\  would  it 
have  been  sufficient  in  order  to  support  such  a  declar- 
ation, to  give  in  evidence,  not  a  bill  drawn  at  &•  Ger- 
mtttti%^  in  CmTvnaU^  but  one  drawn  at  St.  Germain%  in 
Mrsneef  for  542  livres,  1  sous,  and  8  deniers?  un- 
doubtedly it  would  not.  Then  what  is  the  case  hare? 
The  bill  produced  to  support  this  declaration  is  of 
542/.  la»  8d*  Irish  currency,  which  differs  in  value  from 
English.  The  bill,  therefore^  produced,  differs  from  the 
bill  stated  in  the  declaration ;  and  the  variance  is  fatal. 

Batley  J.     The  Court  must  see  upon  the  face  of 
the  record  that  the  bill  was  drawn  in  Ireland^  and  it 
cannot  take  notice  judicially  that  a  bill  drawn  at 
Dublin  is  drawn  at  Dublin  in  Ireland.    The  instru- 
ment, 


Kba»«it 
Knio. 
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1819.  nunt,  it  it  said,  u  set  out  in  the  sum  wofds  and  letters 
as  the  hill  produced.  Bat  that  is  not  enough ;.  finr  it 
most  be  set  out  the  same  in  snbitanoe  and  in  legal  oper- 
ation^ which  is  not  done  here.  The  UU  in  the  decUr- 
atfanis  in  sobstanoe  and  legal  operation  a  bill  for  so 
mnch  Bn^j&tk  money;  and  the  btUy  when  prodnoed, 
appears  to  be  for  the  aame  amonnt  j&ijA  corrency. 
Thsco  is»  therofors^  a  fotal  variance  between  the  de- 
chunation  and  the  proo£ 

HoLBon  J«  The  decUration  in  this  case  shoold 
haw  stated  diat  the  bill  was  dxmwn  for  Iruh  cnrrenqy, 
or  it  Aoold  have  contained  soch  &cts  from  whence 
tho  Coortniight  draw  that  inierence.  Even  if  it  had 
atated.that  the  bill  was  dxmwn  mtrdaniy  itpeifaape 
BBght  not  be  solBcient;  bat  even  that  lias  not  been 
done  here.  I  anif  therefore^  of  opinion,  thilt  thu  is  • 
fotai  variance^  inasmuch  as  the  real  import  of -the  bill 
has  not  been  correctly  stated  in  the  dedaration. 

-  Best  J.  The  defendant  in  this  case  is  entitled  to  a 
nonsuit,  inasmuch  as  the  plaintiff  has  given  no  evi- 
dence of  the  bill  Itated  in  the  declaration;  and  the 
defendant  is  dearly  warranted  in  saying,  that  he  never 
promised  to  pay  that  bill.  For  from  the  evidence  it 
appears,  that  he  promised  to  pay,  not  that  bill,,  but 
another,  one-twelfth  less  in  amount. 

Judgment  of  nonsuit. 
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1819. 


Cameron  and  Others,  Assignees  of  Laing,  a  ^^f^^y* 

'  ^  ^  Jan.  Wth, 


Bankrupt,  against  Smith  and  Others. 


ri-y 


PROVER  for  certain  goods  and  chattels,  bills  of  ex«  Interert  accm. 

change,  &c.    Plea,  not  guilty.    At  the  trial  before  Jlrt  of  ta^- 

AbbottJ.  at  the  sittings  aRcr  last  Trinity  term,  the  JJ^JJ^^ 

only  question  was,  as  to  the  bankruptcy  of  Lains.  The  pnncipidfum 

petitioning  creditor's   debt  was  an  acceptance  by  the  cxchangt,  so  w 

bankrupt  of  a  bill  of  exchange,  drawn  for  96/.  1 7^-  lOdl,  good  peUtion- 

due  on  the  18th  of  Janwaiy,  1810.    This  bill,  together  ^.unlenm- 

with  the  interest  due  upon  it,  up  to  the  time  of  the  act  SS^mdeT 

of  bankruptcy,  amounted,  altocether,  to  101/.  145.  Si   p«y«bleonthe 

"  faceofUwbul. 

At  the  trial,  Marryat  for  the  defendant  contended^ 
that  the  interest  could  not  lawfully  be  added  to  the 
principal,  so  as  to  make  a  good  petitioning  creditor's 
debt.  The  learned  judge  overruled  the  objection,  and 
the  plaintiffi  subsequently  obtained  a  verdict. 

Martyatf  in  Michaelmas  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  and  renewed  his  objection,  on  the 
ground,  that  interest  was  no  part  of  the  debt,  but  only 
in  the  nature  of  damages,  and  he  cited  Hume  v.  Pep** 
loefa);  and  now, 

Scarlett^  Gw-ney^  and  Bartmo  shewed  cause.  The 
distinction  is,  that  interest  accruing  before  the  act  of 
bankruptcy  shall  be  allowed  to  form  part  of  the  peti- 
tioning creditors'  debt,  but  not  that  wliich  accrues  after* 
wards.    Interest,  by  the  general  usage  of  merchants,  ia 

(a)  8  Eoit,  168. 

Vol.  II.  X  givea 
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is  19.         given  upon  bills  of  exchange;  and  that  usage  forms 
-  part  of  every  contract  of  this  description.     If  the  bill 

<wa*»M<        in  this  case  had  been  to  pay  96/.  17^.  lOei,  with  in- 

Smith. 

terest,  there  would  be  no  doubt  on  the  point  For  it 
was  decided,  by  the  cases  of  Henries  v.  Jamies(m{a)j 
that  debt  would  lie  for  interest.  Theq,,if  debt  will  lie 
for  it,  it  cannot  be  contended  with  success,  that  it  will 
not  form  a  part  of  a  valid  petitioning  creditor's  debt. 
It  is  upon  this  principle,  that  the  court  of  error  allows 
interest  upon  bills  of  exchange*  Besides,  interest^  as 
appears  from  the  precedents,  is  allowed  by  the  commis- 
sioners of  bankrupts  in  these  cases. 

Marryat  and  Littledale^  contra.  In  the  case  cited, 
the  interest  is  part  of  the  contract,  and  is  expressly  sti* 
pulated  for  by  the  parties  at  the  time.  It  is  then  calcu- 
lated according  to  the  contract,  and  not  awarded,  as 
here,  as  damages  for  the  breach  of  it.  The  calculation 
of  the  interest,  up  to  the  date  of  the  commission,  will  be 
found  to  exist  only  in  those  cases  where  the  securities 
specify  that  interest  shall  be  paid.  In  all  other  cases, 
it  is  the  uniform  rule  of  the  commissioners  not  to  allow 
interest.  It  is  clear,  that  damages  cannot  form  a  good 
petitioning  creditor's  debt:  as,  for  instance,  if  a  man 
have  a  good  ground  of  action  for  damages  against  the 
bankrupt,  for  a  libel,  he  cannot,  till  after  he  has  ob- 
tained judgment,  prove  the  amount  of  those  damages 
under  the  commission.  Interest  is  here  of  the  same 
nature;  it  is  the  compensation  in  damages  for  the 
breach  of  the  contract  to  pay  the  note.  The  rate  at 
which  it  is  to  be  paid  is  to  be  ascertained  by  the  jury; 

(«)  5  Term  JRep.  553, 

and 


Siuxu, 
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and  cases  may  occur,  in  whicK  the  jury  would  give  no        1819, 
interest  at  all.   In  Ex  parte  Marlar  (a)  Lord  HardwicJce  ■■ 

took  the  distinction  between  contracts  which  express,  a^ntt 
and  those  which  do  not  express  interest ;  and  decided^ 
that  the  commissioners  ought  to  allow  interest  in  the 
former,  but  not  in  the  latter  case.  As  to  the  allowance 
of  interest  in  the  court  of  error,  that  is  done  under  the 
provisions  of  3  Hen.  7-  c,  10.,  which  gives  the  Court 
the  power  to  award  damages  at  their  discretion.  But 
this  very  case  has  lately  come  before  the  Court  of 
Common  Pleas,  in  the  late  case  Ex  jmrtc  BurgesSj  sent 
by  the  Liord  Chancellor  for  their  opinion ;  and  they 
were  of  opinion,  that  the  interest  could  not  be  added 
to  the  principal,  so  as  to  form  together  a  valid  petition- 
ing creditor's  debt, 

Abbott  C.  J.  The  distinction  which  has  been 
pointed  out  in  the  argument,  between  the  cases  where 
interest  is  reserved,  on  the  face  of  the  bill  itself,  and 
those  where  it  is  not,  had  not  at  first  occurred  to  my 
mind.  I  find,  however,  that  the  distinction  has  been 
recognized  by  Lord  Hardxoicke^  in  the  case  Ex  parte 
Marlar  (i) ;  and  the  reason  there  given  is,  that  where 
interest  is  not  expressed  in  the  body  of  the  note,  the 
jury  on  the  trial  do  not  give  the  plaintiff  interest,  but 
by  way  of  damages  only ;  and,  therefore,  that  as  com- 
missioners of  bankrupt  cannot  award  damages,  they 
cannot  allow  such  creditors  to  prove  for  the  interest 
due  upon  the  notes.  The  rule  laid  down  in  that  case 
has  been  ever  since  followed  in  practice;  and  the 
result  is,  that  where  a  creditor  is  possessed  of  a  bill, 

(n)  1  Atk,  151.  {h)  rm, 

/  X  2  which 
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t 

t 

which  does  not  express  interest  in  the  body  of  it|  he  is 

• '  '  * 

only  allowed  by  the  commissioners  to  prove  for  the 
principal  money.  The  question,  too,  has  been' very 
recently  before  the  Court  of  Common  Pleas;    and 

•  that  court  expressly  decided,  that  the  interest  ought 
not  to  be  added  to  the  principal,  to  make  a  good  pe- 

.  titioDing  creditor's  debt.  That  case  is  precisely  in 
point ;  and,  upon  these  authorities,  I  am  quite  satisfied 
that  this  is  not  a  good  petitioning  creditor's  debt,  and 
that  this  commission,  cannot  be  supported.  There 
mvutf  therefore^  be  a  new  trial. 

Batlet  J.    I  am  of  the  same  opinion.    The  first 
impression  on  my  mind  was,  that  the  interest  mfght  be 
added  to  the  principal  to  make  a  good  petitioning  cre- 
ditor's debt;  but,  upon  further  consideration,  I  am 
quite  satisfied,  that  the   distinction  is  between  those 
cases  where  there  is  an  express  undertaking  by  the 
party  to  pay  both  principal  and  interest,  and  those  where 
he  undertakes  to  pay  the  principal  only.     In  the  latter 
case,  the  interest  is  no  part  of  the  debt,  but  only  in  the 
nature  of  damages.     The  case  of  a  bond  is  different ; 
for  there   the  penalty  is  the  debt,  and   the  principal 
money  due,  and  the  interest  thereon,  may  be  considered 
as  part  of  the  penalty.     Although   by  the  usage  of 
trade  interest  is  allowed  on  a  bill,  yet  it  constitutes  no 
part  of  the  debt,  but  is  in  the  nature  of  damages,  which 
must  go  to  the  jury,  in  order  that  tliey  may  find  the 
amount ;  and  it  is  competent  for  them  either  to  allow 
five  per  cent,  or  four  per  cent.,  according  to  their  judg- 
ment of  the  value  of  money,  or  they  may  even  allow 
nothing,  in  case  they  are  of  opinion,  that  the  'delay  of 
payment  has  been  occasioned  by  the  default  of  the 

holder. 


Smith* 
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holder.     These  circumstances  shew,  that  interest  is  in         1819. 
tlie  nature  of  damages,  and  is  no  part  of  the  debt.  The  ^ 

n.  .  ,  1     r  CameEOIC 

practice  in  Chancery,  established  in  the  case  before  agswut 
Lord  Hardwickcj  is  conformable  to  this  view  of  the 
subject ;  and  cases  upon  this  point  are  there  matters  of 
daily  occurrence.  .If  the  interest  constitute  part  of  the 
debt,  the  Chancellor  cannot  refuse  to  allow  the  holders 
to  prove  for  it;  for  he  cannot  distinguish  between  one 
part  of  the  debt  and  another.  Yet  we  find,  that  a  dis- 
tinction between  principal  and  interest  is  continually 
made.  It  roust,  tlierefore,  have  a  legal  foundation,  and 
that  foundation  is,  that  the  principal  is,  in  point  of  law^ 
the  debt,  and  the  interest  only  in  the  nature  of  da- 
mages ;  and  that  as  the  commissionei*s  of  bankrupt  are 
only  to  receive  proof  of  debts,  they  cannot  allow  any 
thing  to  be  proved,  which  does  not  constitute  part  of 
the  debt.  I  am,  therefore,  of  opinion,  that  the  interest 
cannot  be  added  to  the  principal,  so  as  to  make  this  a 
good  petitioning  creditor's  debt. 

HoLRoYD  J.  I  am  of  the  same  opinion.  It  appears 
to  me  quite  sufficient  to  decide  this  case,  that  the  point  * 
was  settled  so  long  ago  by  Lord  Hardmcke^  whose  de-  - 
cision  has  been  acted  upon  ever  since ;  but  even  if  this 
were  res  Integra,  I  should  think  the  principle  of  that 
decision  right.  Where  the  interest  is  expressly  agreed 
to  be  paid,  it  may  be  considered  as  part  of  one  aggre- 
gate debt;  but  where  a  specified  sum  only  is  agreed  to 
be  paid,  there  interest  is  recoverable  as  damages,  and  it 
may  depend  upon  external  circumstanced,  whether  any 
and  what  interest  is  to  be  recovered.  The  commis- 
sioners of  bankrupt  cannot  enquire  into  those  circum- 
stances,  and,  therefore,  it  is  not  competent  for  them  to 
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allow  interest  at  all.     There  was,  therefore,  no  good 
petitioning  creditor's  debt  in  this  case. 

Best  J.  I  should  have  felt  myself  bound  to  have 
decided  this  case,  upon  the  authority  of  the  case  be- 
fore Lord  Hardwickcy  and  that  lately  determined  by 
the  Court  of  Common  Pleas ;  but  I  am  satisfied,  inde- 
pendently of  those  authorities,  with  the  propriety  of  the 
distinction  between  the  cases  where  there  is  an  express 
stipulation  for  interest  and  those  where  there  is  none. 
In  the  latter  the  amount  of  interest  is  uncertain,  and 
being  like  any  other  unliquidated  damages,  cannot  be 
considered  as  part  of  the  debt  due  on  the  bill.  There 
must,  therefore,  be  a  new  trial  in  this  case. 

Rule  absolute. 


Tuesday, 
Jan,  26th. 


Dixon  and  Another,  Assignees  of  Davidson,  a 
Bankrupt,  against  Hamond. 


An  agent  can-      A  SSUMPSIT  for  money  had  and  received.     Plea, 

not  dispute  the     JLm, 

title  of  his  prin-  general  issue.     At  the  trial  at  the  Guildhall  sittings 

cipal  *  and 

therefore  where  oSiex  last  Michaelmas  term,  before  Abbott  C.  J.,  it  ap- 

belonrod^one  P^ared  that  the  bankrupt  Davidson  was  the  surviving 

nere^an^^  partner  of  one  Flowerdefi^  and  that  Flowerden  being 

been  conveyed  possessed  of  a  ship  Called  the  Sidney,  had  in   1814 

ioB.  for*ecur.   ^    ^  ^  . 

ingadebt,  and  assigned  her  over  to  one  Hart^  as  security  for  the 

.^became  the 
sole  registered 

owner  of  the  ship,  and  afiern-ards,  as  agent  for  both  parUiers,  insured  the  ship  and  freight, 
and  chained  them  witli  the  premiums,  &c. ;  audi  on  a  loss  liappening,  received  the 
money  from  the  underwriters  :  Held  that  he  was  accountable  to  the  assignees  of  the 
surviving  partner  for  the  surplus,  after  payment  of  his  own  debt,  and  not  to  the  exe- 
cutors 0?  the  deceased  partner,  to  whom  the  ship  originally  belonged. 

advance 
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advance  of  1000/.,  and  the  ship  was  accordingly  re-        1819. 
gistered  in  his  name.     Subsequently  to  this,  Hamondy 
the  defendant,  advanced  to  Flcnxierden  the  sum  of  900/.        agmut 
for  the  purpose  of  paying  off  Harfs  debt,  and  his 

*  ■ 

name  was  then  substituted  in  the  certificate  of  regis- 
try, for  that  of  Hartj  for  the   purpose   of  securing 
this  debt.     On  the  3d  oi  January ^  1815,  the  defendant, 
who  was  an  insurance  broker,  effected  an  insurance  as 
agent  for  Flctmerden  and  Davidson^  on  the  ship  and 
her  freight  to  the  amount  of  2800/.,  and  he  charged 
them  with  *  the  premiums   of  insurance.       The  ship 
having  been  lost  in  her  return  home^  the  underwriters 
paid  the  loss  to  the  defendant  as  the  agent  of  Flamerden 
and  Davidson^  for  whom  the  policy  had  been  effected. 
The  action  was  brought  to  recover  back  from  the 
defendant  the  sum  of  1900/.,  being  the  difference  be- 
tween the  sum  of  2800/.  received,  and  the  sum  of  900/. 
which  he  had  advanced  on  the  security  of  the  ship. 
Scarlett^  at  the  trial,  contended,  that  the  defendant  was 
not  liable  at  all,  being  himself  the  sole  registered 
owner  of  the  ship,  and  that  therefore  the  assignees  had 
no  title  to  it.     And,  secondly,  that  if  he  was  account- 
able at  all  for  the  surplus  of  1900/.,  he  was  so  only 
to  the  executors  of  Flowerdefi^  to  whom  the  ship  ori- 
ginally belonged.     The  learned  Judge  overruled  both 
these  objections,  and  the  plaintiffs  obtained  a  verdict 
And  now 

Scarlett  moved  for  a  new  trial.  Here,  by  a  regular 
assignment,  the  defendant  is  owner  of  the  ship,  and 
has  the  only  legal  title  to  it.  Then  what  title  can  the 
assignees  of  Havfdson  have  to  it?  Their  only  right  to 
this  money  arises  from  their  being  the  legal  owners  of 
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1819«  the  shipi  and  it  would  therefore  follow^  that  not  being 
90f  thejr  have  no  title  by  which  they  can  claim  this 
money.  And  their  only  remedy  will  be,  if  they  have 
any^  by  going  into  a  court  of  equi^.  But  even  sup- 
poamg  that  the  defendant  only  holds  this  money  as 
aecuri^  for  his  debt  of  DOOiL,  and  that  he  is  acobuntable 
ibr  the  surplus,  it  is  dear  that  he  is  not  accountable  to 
these  persons.  For  the  sh^)  never  was  the  property 
ci  the  partnership  at  all :  she  originally  belonged  to 
JPlawerden  alone ;  and,  therefore,  it  is  to  his  represent- 
atives that  the  defendant  is,  if  at  all,  accountable.' 
Then  will  the  accounting  with  the  partnership  for  the 
premiums,  &c«  make  any  difference?  Suppose  a  bor- 
zower  gives  a  mortgage'  on  another  person's  land  as  a 
'  security,  and  the  mortgagee  in  possession  were  to  ac- 
count with  the  mortgagor,  and  pay  over  to  him  the 
flurplus  rents,  could  it  be  said  that  afterwards,  on  the 
estate  being  sold,  the  mortgagee  was  bound  by  that  to 
pay  the  surplus  to  the  mortgagor,  and  not  to  the  real 
proprietor?  Here,  therefore,  Hamond  is  mortgagee  in 
possession ;  the  ship  is  sold ;  and  he  must  be  account- 
able to  the  representatives  of  the  real  owner  Flaiverdetiy 
and  not  to  the  assignees  of  Davidson^  who  never  had 
any  real  title  whatever  to  the  ship.  This  action,  there- 
for^ cannot  be  maintained. 

Abbott  C.  J.  If,  in  order  to  maintain  this  action, 
it  were  necessary  to  shew  that  the  legal  title  to  this 
ship  was  in  the  present  plaintiffs,  there  could  be  no 
doubt  that  the  defendant  would  be  entitled  to  our 
judgment.  For  it  is  clear  that  the  ship  never  belonged 
to  the  partnership  at  all.  It  was  originally  the  properQr 
of  JBlaooerden  alone,  and  by  him  the  l^al  interest  was 

first 
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first  transferred  to  Hmi^  and  subsequently  vested  in  1819, 
the  present  defendant.  He,  however,  in  1815  receives  ^  ^ 
an  order  to  effect  an  insurance  on  the  ship  and  freight  againti 
on  the  partnership  account,  and  he  does  effect  it,  and 
accounts  with  the  partnership  for  the  premiums.  Afier 
this,  the  ship  is  lost,  and  he  receives  the  money  from 
the  underwriters.  Then,  in  truth,  the  legal  title  to  the 
ship  has  nothing  to  do  with  this  question.  The  right 
of  the  plaintiffs  to  recover  here  depends  on  a  settled 
rule  of  law,  that  an  agent  shall  not  be  allowed  to 
dispute  the  title  of  his  principal,  and  that  he  shall  not, 
afler  accounting  with  his  principal,  and  receiving  the 
money  in  that  capacity,  afterwards  say,  that  he  did 
not  do  so,  and  did  not  receive  it  for  the  benefit  of  his 
principal,  but  for  that  of  some  other  person.  Here 
the  defendant  has  received  the  money  as  agent  for  the 
partnership,  and  he  cannot  now  be  permitted  to  say, 
that  he  received  it  for  the  benefit  of  Flowcrden  alone. 
AH  the  rest  of  the  world,  except  the  defendant,  might 
dispute  the  legal  title  of  the  plaintiffs  to  the  ship,  but 
he  cannot  do  it  There  is,  therefore,  no  reason  for 
granting  this  rule. 

Bayley  J.  The  case  only  depends  on  the  pecullaf 
relation  between  principal  and  agent.  Hatnond  here 
has  effected  an  insurance  for  both  FUmcrden  and  David- 
sotty  and  the  loss  having  happened,  the  underwriters 
have  paid  it  to  him  as  the  agent  of  both  partners; 
then  he  must  pay  it  over,  according  to  his  duty  as 
agent,  viz.  to  the  partnership ;  and  he  is  not  at  liberty 
now  to  say,  I  will  not  do  so,  but  I  will  pay  it  to 
FUmerden  alone.    The  verdict  therefore  is  right. 
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HoLROTD  J.  This  case  ought  to  be  considered 
exactly  in  the  same  way  as  if  some  third  person,  and 
not  Hamond  himself  were  the  registered  owner  of  the 
ship;  and  then  there  could  be  ho  doubt.  Besides,  if 
the  underwriters  had  paid  the  money  to  Flamerden 

■  •    '  •      *  •  ■    •  ■  . 

and  Davidson  themselves,  it  is  quite  clear,  under  the 
circumstances  of  this  case^  that  Hamond  could  not 
then  have  recovered  it  from  them.  Then  if  so,  that 
shews  that  the  money,  though  paid  to  him,  was  not  his 
money,  but  that  of  the  partnership,  and  that,  therefore^ 
this  action  to  recover  it  may  be  supported  against  him 
by  the  present  plaintiffi. 


Best  J.  concurred. 


Rule  refused. 


An  attomeyy 
who  had  not 
pracdaedon  his 
own  account 
since  his  last 
certificate  ex- 
pired, maybe 
rr  admitted 
widiout  paying 
any  fine  or  ar. 
of  duty. 


Ex  parte  Clarke. 

JLJ ABRYAT mo\e6i  to  re-admit  an  attorney.  Itap- 
peared  that  he  was  originally  admitted  in  tlic 
year  1801,  and  had  regularly  taken  out  his  certificate 
till  1 804 ;  and  that  from  that  time  until  the  month  of 
June  last,  he  had  acted  as  clerk  to  another  attorney, 
and  had  not  in  the  interval  ever  practised  on  his  ot^vh 
account.  The  only  question  was,  on  what  terms  the  re- 
admission  should  take  place.  It  was  urged,  that  as  no 
iluty  had  accrued  due  in  the  interim,  the  payment 
of  arrears  of  duty  since  the  expiration  of  the  last 
certificate  should  not  be  made  a  condition  of  the  rule. 
The  Court,  after  consulting  the  master,  directed  the  rule 
to  be  drawn  up  as  prayed,  and  the  rule  was  accordingly 

drawn  up,  to  re*admit  him  on  his  taking  out  the  certifi- 
cate 
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cate  to  practisei  and  on  payment  of  the  duty  for  the 
present  year,  without  any  arrears  of  duty  or  fine,  {a) 

(a)  Mondai/f  June  8thf  1818.  £x  parte  Calland,  Trin,  term,  1818. 
G.  R,  Cross  having  moved  to  re-admit  Charles  CaJUand  as  an  attorney,  who 
had  been  struck  off  the  roll  at  his  own  desire,  fifleen  years  before,  and 
had  not  practised  in  any  way  since ;  the  Court  directed  him  to  be  re- 
admitted on  payment  of  the  arrears  of  duty  and  penalty  of  208..  Cross 
afterwards  applied  to  the  Court  to  have  the  rule  amended  by  striking 
out  the  term  upon  payment  of  arrears  of  duty  and  penalty,  on  the 
ground  that  the  37  G.5.  c.  90.  5. 31.  confined  the  payment  of  arrears 
to  such  attomies  only  who  had  negiectcd  to  take  out  their  certificate, 
and  who  had  thereby  been  off  the  roll ;  and  not  to  attomies  who  had 
been  struck  off  the  roll  on  their  own  motion.  And  Bayley  and 
JffolroydJa,  (the  only  Judges  present),  upon  looking  into  the  act, 
agreed  that  that  was  the  correct  construction  of  it,  and  ordered  the 
rule  to  be  amended  accordingly. 


1819. 


£z  parte 
Clabkk. 


Fletcher  against  Inglis. 

A  CTION  on  «  policy  of  insurance,  dated  the  16th 
October f  1813,  on  ship,  at  and  Crom  any  port  or 
ports,  place  or  places,  in  port,  at  sea,  in  government  ser- 
vice for  twelve  calendar  months,  commencing  onth^  1 7th 
October  J  1813,  and  ending  on  the  IGtIi  October^  1814; 
warranted  free  of  capture  and  seizure,  at  a  premium  of 
9/.  per  cent,  for  the  twelve  months,  to  return  lis.  3d. 
for  every  uncommenccd  month,  if  captured  or  dis- 
charged the  service.  The  loss  was  averred  to  be  by 
perils  of  the  sea.  At  the  trial  before  Abbott  C.  J.  at 
the  last  London  sittings,  it  appeared,  that  the  ship  in- 
sured was  a  transport  engaged  in  the  service  of  go- 
vernment, and  that  in  the  course  of  such  service,  and 
within  the  term  mentioned  in  the  policy,  she  was  or- 
dered into  BoulogJie ;  where,  under  the  direction  of 
the  superintendant  of  transports,  she  was  moored  near 
one  of  the  quays.    The  harbour  of  Boulogne  is  a  dry 

harbour^ 


Tuadayt 
Jan.  26th. 


A  transport 
in  gOTem- 
ment  service 
was  insured  for 
twelve  months, 
during  which 
she  was  ordered 
into  a  dry  har- 
bour, the  bed 
of  which  was 
hard  and  un- 
even, and  on 
the  tide  having 
left  her,  she  re- 
ceived damage 
by  taking  the 
ground:  Held 
that  this  was  a 
loss  by  a  peril 
of  the  sea. 
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1819.  hgrboar,  with .  a  hard  uneven  bottom.  Between  nine 
and  ten  at  night,  the  tide  having  then  left  the  vessel,  a 
cracking  noise  was  heard  in  the  ship,  proceeding,  as  the 
witness  believed,  from  something  breaking.  Some  time 
after  this,  on  the  return  of  the  tide,  there  was  a  con- 
siderable swell  in  the  harbour,  and  the  ship  struck  the 
ground  hard  several  times :  in  the  mornings  18  of  the 
knees  were  found  to  be  broken.  It  was  proved,  that  the 
ship  had  frequently  struck  in  other  soft  harbours,  without 
receiving  any  damage :  but  at  those  times  she  was  waters 
borne.  This  action  was  brought  to  recover  the  amount 
of  the  expense  incurred  by  the  assured  in  repairing  this 
damage.  Tlie  jury  found  a  verdict  for  the  plaintiff; 
and  now, 

Searlett  moved  for  a  new  triaL  Thiswas  an  insure 
anoe  upon  a  vessel  engaged  as  a  transport,  in  the  ser- 
vice  of  government  In  the  r^ular  course  of  the 
duty  required  of  such  a  vessel,  it  must  become  neces- 
sary to  put  into  dry  harbours,  and  to  take  the  ground. 
Any  injury  arising  from  her  taking  the  ground,  under 
such  circumstances,  is,  therefore,  part  of  the  ordinary 
wear  and  tear  of  the  vessel :  it  does  not  arise  from  any 
extraordinary  accident,  and  is  not  therefore  a  peril  of 
the  sea ;  and  he  cited  Thomson  v.  Whitmorc  (a),  where 
a  transport  having  been  hove  down  upon  a  beach  to 
repair,  was  there  bilged :  it  was  held,  that  that  was  not 
a  peril  of  the  sea. 

Abbott  C.  J.  said  that  the  Court  would  consider 
the  case ;  and  after  an  interval  of  a  few  days,  he  stated 
that  the  Court  had  considered  it,  and  that  they  thought 
it  was  a  loss  by  a  peril  of  the  sea ;  and  accordingly  the 

rulQ  wa9  refused. 

•      •     •         t 
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1819. 


Jackson  against  Hallam.  Wednesday, 

Jam  27tfi« 

npRESPASS  for  pulling  down   a   wall.      Plea,  not  i>inintiffh«^- 

miilty.     At  the  trial  before  the  Lord  Chief  Baron,  obtained  a  ▼»- 

,  .  .  diet,  the  Court, 

at  the  Nottingham  Spring  assizes,   1817,  the  defence  on  the  applica- 

Avas,  that  the  defendant  had  pulled  down  the  wall,  as  fendant,  gimnt. 

surveyor,  under  the    13  G.  3.  c.  78«;    hut   the   Lord  ontiiTwmuid 

Chief  Baron  was  of  opinion,  that  the  defendant  could  ?"*  **l®il*^L 

^  .        '  had  mitdirectea 

not  avail  himself  of  that  defejice,  as  he  had  not  given  t**©  jury  in 

°  point  of  kw  ; 

the  notices  required  by  the  act.     A  rule  nisi  for  a  new  but  the  rule  for 

trial  was  obtained,  on  the  ground  of  the  misdirection  wassQentasto 

of  the  learned  Judge,  which  rule  was  afterwards  made  defendant, 

absolute;  but  nothin^:  was  said  as  to  the  costs  of  the  ^»th?«tgo«ng 

'  °  *^  to  trial,  gate 

trial.     Notice  of  trial  was  then  given  for  the  ensuing  the  plaintiff  a 

cognovit;  and 

assizes,    but  the   defendant  subsequently  obtained    a  the  Coun  held 

judge's  order  for  leave  to  withdraw  his   plea,  suficred  ant  was  liable 

judgment  by  default,  and  gave  a  cognovit  for  35/.  da-  Jj^^^^**^ 
mages,  and  such  costs  as  the  plaintiff  was  by  law  en- 
titled to  recover.  Upon  taxing  the  costs,  the  Master 
refused  to  allow  the  plaintifiTihe  costs  of  the  trial.  A 
rule  nisi  having  been  obtained  in  last  term,  for  the 
Master  to  review  his  taxation, 


Denman  now  shewed  cause,  and  contended,  that  in 
this  court,  the  rule  was,  as  laid  down  by  Lord  Kenyouj 
in  Bird  v.  Appleton  {a\  where  all  the  former  authorities 
ivere  considered,  that  tlic  costs  of  the  first  trial  shall 
not  be  allowed,  though  the  verdict  has  gone  the  same 
way,  unless  it  be  so  expressed  in  the  rule  granting  the 

(a)  lEasti  111. 

new 


Jacciok 
Hallam, 
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1819*  new  trial ;  and  if  the  rule  be  silent  in  that  respect,  the 
cotfs  of  the  first  trfal  are  never  allowed,  whichever  way 
the  verdict  may  go  upon  the  second  trial.  Here, 
therefore^  if  the  cause  had  gone  down  to  trial  the  se- 
cond time^  the  plaintiff  could  not,  even  if  He  had  suc- 
ceeded, have  had  the  costs  of  the  first  trial;  and  the 
defendant  is  not  to  be  put  in  a  worse  situation  here^  by 
having  given  a  cognovit,  than  if  he  had  gone  down  to 
trial,  and  a  verdict  had  been  found  against  him.     And 

he  cited  'Hxmorfh  v.  SamueL  (a) 

» 

Htittock  Serj^  contr^  relied  upon  Booth  v.  Ather^ 
ion  (i),  where^  after  argument  on  a  special  case,  the 
Court  directed  a  new  trial,  because  the  case  was  insuf- 
ficientiy  stated ;  and  the  defendant,  without  going  to 
trial  again,  gitve  the  plaintiff  a  cognovit.  There  Jthe 
Court  held,  that  the  defendant  was  liable  to  pay  the 
costs  of  tke  former  trml.  That  case  was  recognized 
by  Lord  Kenyorij  in  Bird  v.  Appletofiy  and  is  precisely 
in  point  with  the  present. 

Abbott  C.  J.  I  think,  that  the  plaintiff  is  entitled 
to  the  costs  of  the  trial.  The  rule  for  the  new  trial  was 
silent  as  to  costs ;  and  if  the  plaintiff  had  obtained  a 
verdict  on  the  second  trial,  he  would  only  have  been 
entitled  to  the  costs  of  that  trial.  Instead,  however,  of 
taking  the  benefit  of  a  second  trial,  the  defendant  has 
acknowledged,  by  giving  a  cognovit,  that  he  had  no 
ground  of  defence  to  the  action ;  and  that  the  first 
verdict  was  right  upon  the  merits.  It  seems  to  me, 
therefore,  that  in  point  of  justice,  he  ought  to  pay  the 

• 

(a)  1  Barru  ^  AU  566,  (A)  6  Term  nqu  144. 

costs 
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costs  of  the  trial;  and  Booth  v.  AtJierton  is  an  authority        1819. 
to  shew  that  such  is  the  rule  of  law. 


Bayley  J.  The  case  of  Booth  v.  Atherton  is  the 
only  case  precisely  in  point.  That  case  establishes  a 
distinction  between  those  cases,  where  there  is  and 
where  there  is  not  a  second  trial.  In  the  latter,  the 
costs  of  the  first  trial  are  to  be  paid  by  the  party  who 
does  not  succeed.  Here  the  defendant,  by  giving  the 
cognovit,  has  shewn,  that  his  application  to  set  aside 
the  verdict  was  unfounded;  and  if  the  verdict  had 
stood,  as  it  ought  to  have  done,  he  must  have  paid  the 
costs  of  the  trial. 

HoLROYD  J.  I  am  of  the  same  opinion.  The 
rule  laid  down  in  Booth  v.  Atherton  is  applicable  to  the 
present  case ;  and  it  is  most  consistent  with  justice^  that 
the  plaintiff  should  have  the  costs  of  the  trial.  The 
defendant  resisted  the  action,  on  the  ground,  that  be 
acted  in  his  character  of  surveyor ;  and  he  applied  for 
a  new  trial,  because  he  was  not  permitted  to  enter  uj36n 
that  defence.  The  Court  permitted  him  to  defend 
himself  in  that  character,  and  he  then  acknowledges 
that  he  has  no  such  ground  of  defence.  He  has  ac- 
knowledged, therefore,  that  if  he  had  been  permitted 
to  go  on  with  his  defence  at  the  first  trial,  the  verdict 
must  still  have  been  found  against  him  upon  the 
merits ;  and  he  must,  therefore,  at  all  events,  have  paid 
the  costs  of  that  trial. 

Best  J.  concurred. 

Rule  absolute. 


Jackmit 

agamU 

Hallam. 
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Wtimity.  WeIB  Ogomst  ABERDEEN. 

AiUpiniiiTCd  A  CTION  upon  a  policy  of  insurance^,  dated  the 

Mt*  nflsoB  2l9tFebruafyj  I8I79   on.  the  ship  called  Prince 

■TuwiSmrtiiT  Co6ow^9  and  her  outfit  at  and  from  London  to  Bahia  / 


AiMMof^TT  ^^  *^®  declaration  stated  that  the  following. memo- 

fagftgwrtir  noidum  of  the  5th  Jpril,  ISl?*  was  indorsed  upon  the 

ORHEO  IIUUBI 

A;  couid  policy.    It  is  agreed^  that  the  Prince  Cobourg  may 


Hm  defect  k  load,  unload,  and  reload  goods,  and  discharge  part  of 

fy!^^l^^hm'  b^ cargo  at  Bamsgate*    Ple%  non-assumpsit    At  the 

SrfVh?*  trial. before  J3M  J.  at  the  last  London  sittmgs,  it  ap- 

cHfob db-  peared  that  the  plaintiff  was  both  owner  and  captain 

loM  mbM-  of  the  ship ;  that  he  sailed  in  her  from  Ijondon  on  her 

S^MdMEM    '  yojage  on  the  ]8th  Marckf  laden  with  iron,  and  that 

tahii^^bm  between  Dungeness  and  Beachf  Head  she  laboured  so 

JTJ^jJ"  *^  mnoh,  that  it  became  necessaxy  to  .put  back  to  the 

^m^lS^  UMDfif,  from  whence  she  sailed  again  on  the  27th, 

underwriten  that  on  the  28th  the  vessel  still  laboured  and  strained 

such  lots.  much,   and  made  water,   and  on  the  29th  she  still 

having  sailed  Strained  and  mode  such  bad  weather  from  being  over- 

totii?i]^«ra^  ^^*  that  it  became  necessary  for  the  preservation  of 

^^^^^^^^Sidula^  the  cargo,  &c.  to  bear  up  for  the  Dawfis,  where  she 

bound  and  arrived  on  tlie  30th,  when  the  captain  made  a  protest* 

strained  much  *  i-  -» 

firmn  beiiu;  and  Came  up  to  Ijondon  to  consult  with  the  charterer 

then  put  back  ^  to  the  propriety  of  unloading  part  of  the  cargo. 

Iliinp^^ISJ*'  On  his  arrival  in  Ixmdon,  he  informed  his  insurance 

A^^"  ^  ^^<>^^^9  that  it  would  be  necessary  to  put  into  some  port 

writenfor  to  uuload  part  of  the  cargo,  and  directed  him  to  apply 

tite^pto  to  ihe  underwriters  for  liberty  so  to  do.     The  broker  did 

go  into  port 

to  difldiarge  part  of  the  cargo,  it  was  only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water :  Held  that  as  the  subsequent  loss  had  not  in  any  degree  arisen 
from  her  having  «o  strained  and  laboured,  tlie  communication  of  that  fact  was  immaterial, 
and  that  die  communiration  made  was  quite  sufficient.  Hdd,  also,  that  the  memo- 
landum  giTiPg  such  liberty  did  not  require  a  new  stamp. 

apply 
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apply  to  the  underwriters,  and  the  memorandum  stated      *  1819. 

in  the  policy  was  signed  by  the  defendant;    he  did         ^ 

inform  them  of  the  circumstance  of  the  ship  beinc  too         agami 

ABXMiuiry 

deeply  laden  to  continue  her  voyage  with  safety,  but 
he  did  not  state  to  them  that  the  ship  had  put  back 
from  Beac/ij/  Head,  or  that  she  had  strained  much,  or 
that  any  protest  had  been  made.     The  plaintiff  on  bis 
return  to  Deal  had  the  ship  surveyed,  and  under  the 
advice  of  the  surveyors,  that  it  was  necessary  to  lighten 
her,  he  put  into  Ranisgate  harbour,  unshipped  part  of 
the  cargo,  and  afterwards  proceeded  on  the  voyage 
insured,  in  the  course  of  which  a  loss  took  place.     It 
was  objected  on  the  part  of  the  defendant,  that  the 
ship  having  been  overladen,  was  unseaworthy  at  the 
commencement  of  her  voyage,  and  that  the  memo« 
randum  was  invalid,   both  from  not  having  a  new 
stamp,  and  also  from  having  been  obtained  without 
making  a  due  communication   to  the   underwriters* 
The  learned  Judge,  however,  was  of  opinion,  that  this 
being  a  policy  on  ship,  the  risk  had  commenced  before 
any  goods  had  been  laden ;  and  he  left  two  questions 
to  the  jury,  first,  whether,  when  she  sailed  from  Rams^ 
gate,  she  was  properly  laden,  and  in  a  seaworthy  state; 
and,  secondly,  whether  the  subsequent  loss  hud  been 
occasioned  by  the  circumstance  of  the  vessel  having  been 
overladen  between  London  and  Itamsgaie.     The  jury 
found  that  when  the  ship  sailed  from  Ramsgate  she  was 
not  improperly  laden,  but  was  then  in  a  seaworthy  state; 
and  that  the  subsequent  loss  was  not  in  any  degree 
attributable  to  the  circumstance  of  her  being  overladen 
between  London  and  Ramsgate ;  and  upon  this  findings 
a  verdict  was  entered  for  the  plaintiff. 

Vol.  II.  Y  Gumejf 


S23  *  CASES  iW  HiLARt  T&itk 

}8i9«  .  Gumeif  now  moved  for  a  new  trials  on  two  grounds, 
nrsfy  thai  the  vessel  having  been  overladen  when  she  cbm- 
ikenced  her  voyage,  was  not  seaworthy,  inasmuch  as  tiie 
railing  of  the  vessd  in  a  seaworthy  state  is  a  condition 
prtoedent  to  the  vesting  of  any  right  iii  the  assured  to 
jefeover ;  and  the  underwriters  at  least  are  pot  liable  for 
dxxf  subsequent  loss,  unless  that  condition  be  fulfilled :  and 
hjB  referred  to  a  case  of  0/io^rsonv.2kw^Aium(a),  which  he 
rtated  to  have  been  aii  insurahJDe  upon  ashipat  New  Or^ 
tioBms,  where  she  lay  a  considerable  time  upon  the  mud, 
dating  which  time  her  bottom  was  injured  by  worms; 
while  she  lay  iijpon  the  miid,  ho  defect  was  iipparent,  but 
ishe  commenced  her  voyage,  and  came  down  the 
er,  the  defect  was  discovered ;  and  Lbrd  JEUenborough 
hiSSf  that  the  vessel  might  be  in  a  stoworthy  state  oil 
ffie  iniid  ieind  in  the  river,  btit  that  if  she  had  got  out 
<if  ibis  riverj  the  underwriters  would  hioive  been  off  ihe 
plill^.  The  defect,'  iioweveir,  having  been  discovered 
b^ore  she  got  oiit  of  the  river  where  she  was  in  a  sea- 
worthy state,  he  held  that  the  underwriters  were  not  off 
the  policy,  because  she  did  not  get  into  a  state  of  wea- 
ther in  which  she  would  be  unseaworthy.  Secondly, 
supposing  the  policy  to  have  attached,  the  putting  into 
Itamsgate  harbour  was  a  deviation;  for  the  memo- 
randum could  not  avail  the  plaintifl^  inasmuch  as  it 
operated  as  a  new  policy,  and  therefore  required  a 
new  stamp,  aiid  the  liberty  there  given  was  obtained 
from  the  underwriters,  without  having  disclosed  the  im- 
portant fact  that  the  vessel  had  strained  much,  owing 
to  her  having  been  overladen,  or  that  a  protest  had 
been  made. 

(a)  Sittings  after  Trinittf  term  1815.     The  case  is  reported,  upon 
\uiMW  i>oint,  4  Maule  j-  Sdw*  546. 

Abbott 
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Abbott  C.  J.    It  appears  in  this  case  that  the  vessel^        1819* 
at  the  time  of  her  departure,  ¥ras  not  in  a  fit  condition  • 

to  perform  her  voyage,  in  consequence  of  her  having  at  .  agamd 
that  time  a  greater  cargo  than  she  could  conveniently,  or 
perhaps  with  safety,  convey.  The  master  having  disco- 
vered this,  and  having  met  with  bad  weather,  (which  was 
perhaps  the  cause  of  the  discovery  being  ever  made^) 
put  back  into  the  Downs,  and  having  obtained  permis- 
sion to  go  into  Eamsgate  for  the  purpose  of  discharging 
part  of  her  cargo,  went  there  and  did  land  some  por- 
tion, and  so  having  removed  the  objection  that  had  prie- 
viously  existed,  put  the  ship  into  a  fit  condition  t6 
perform  the  voyage.  And  the  jury  have  found  that  the 
loss  which  subsequently  happened  was  in  Ho  degree  at- 
tributable to  the  condition  in  which  she  originally  sailed; 
and  from  which  she  had  freed  herself  by  discharging  part 
of  her  cargo  at  Ramsgate.  But  it  is  said,  that  this  me- 
morandum expressing  the  consent  of  the  imderwriters 
is  void,  and  that  in  order  to  bind  the  underwriters  a 
new  contract  was  necessary,  inasmuch  as  the  £ict  of  the 
vessel  having  once  sailed  with  a  cargo  greater  than  was 
proper  for  that  voyage,  and  therefore  in  an  unseaworthy 
stat^  wholly  put  an  end  to  their  liability  on  the  policy. 
That  proposition  would  go  the  length  of  establishing, 
that  if  a  vessel,  at  the  outset  of  her  voyage^  be  by  mis-  i 
take  or  accident  unseaworthy,  owing  to  some  defect 
which  is  immediately  discovered,  and  remedied  before 
atiy  loss  happens  in  consequence  of  it,  still  that  the 
policy  .would  be  void,  and  the  underwriters  not  liable. 
I  confess  that  I  was  a  little  surprized  at  that  propth- 
sition,  because,  if  true  in  point  of  law,  I  fear  we  should 
find  many  cases  indeed,  where  it  would  turn  out  that 
the  assured  could  have  no  claim  upon  the  underwriters, 

Y  2  because 
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I8l9m  because  something  was  wanting,  or  something  ex- 
^^^  cessive,  at  the  instant  of  the  ship's  departure,  although 
against  the  Want  had  been  supplied,  or  the  excess  removed  be- 
fore  the  loss  happened.  Suppose,  for  instance,  a  vessel 
is  unseaworthy,  unless  she  has  two  anchors,  being  des- 
tined for  a  long  voyage,  and  she  sails  from  London  to 
Gravesendj  with  only  one,  shall  it  be  said,  that  if  no 
loss  happens  between  London  and  Gravesaidy  and  the 
vessel  at  Gravesend  takes  on  board  her  second  anchor, 
and  then  proceeds  on  her  voyage,  that  the  underwriters 
are  not  liable  for  a  subsequent  loss,  and  that  the  policy  is 
so  completely  at  an  end,  that  even  if  the  underwriters 
agree  to  waive  the  objection,  and  to  allow  her  to  pro- 
ceed on  her  voyage,  their  consent  shall  be  unavailing. 
These  inconveniences,  which  would  be  continually  oc- 
curring in  practice,  would  lead  to  dangerous  conse- 
quences, by  opening  a  door  to  underwriters  to  break  their 
engagements  by  means  of  trivial  circumstances,  the  effect 
of  which  no  one  ever  contemplated.  I  think,  there- 
fore, that  that  proposition  cannot  be  maintained.  As 
to  the  objection  that  this  was  a  deviation,  it  is  sufficient 
to  answer,  that  it  was  done  by  the  permission  of  the 
underwriters.  With  respect  to  the  sufficiency  of  the 
communication  made  to  them,  it  is  quite  clear,  that 
the  underwriters  were  told  ail  that  was  in  substance 
necessary  for  them  to  know;  for  they  were  told,  that 
when  the  vessel  sailed  she  had  too  large  a  cargo  on 
board,  and  that  she  was  not  in  a  situation  fit  to  perform 
her  voyage.  Upon  the  whole,  therefore,  I  think,  this 
rule  must  be  refused. 

Bayley,  J.     I  am  of  the  same  opinion.     There  was 
not  any  fraud  or  concealment  in  this  case,  so  as  to 

vacate 


IN  THE  FiFTY-NlNTn  YeAR  OP  GEORGE  III. 

vacate  the  memorandum  ;  for  it  distinctly  appears,  that 
the  underwriters  were  told,  that  tlie  ship  had  been 
overloaded,  and  that,  from  that  circumstance,  she  was 
in  an  unseaworthy  state.  As  to  the  fact  relied  upon, 
that  the  ship  had  strained,  it  is  to  be  observed,  that 
if  that  straining  had  rendered  her  unseaworthy,  ihj 
non-communication  of  that  fact  would  have  vacated 
the  policy;  but  as  the  jury  have  negatived  that,  the 
fact  was  immaterial,  and  therefore  it  was  unnecessary 
to  communicate  it  to  the  underwriters.  The  question 
then  is,  whether  the  memorandum  required  a  new 
stamp ;  and  the  case  of  Hiibbard^.  Jackson  [a)  is  an 
authority  to  shew,  that  a  warranty  may  be  waived  by  a 
memorandum  on  the  policy  without  a  new  stamp.  Now 
it  is  a  warranty  that  the  ship  shall  be  seaworthy,  and 
therefore  it  does  not  require  a  memorandum  with  a 
new  stamp,  in  order  to  waive  it.  A  warranty  to  sail 
within  a  certain  time  is  of  the  same  nature;  and  yet  it 
has  been  held,  that  after  the  period  when  the  condition 
has  terminated,  the  parties  may  still,  by  an  unstamped 
memorandum,  continue  the  policy ;  and  if  they  may  do 
so  in  one  case,  they  may  do  so  equally  in  the  other.  It 
has  been  said,  that  tl\e  memorandum  here  was  added 
after  the  determination  of  the  risk  by  the  original  sail- 
ing of  the  ship  in  an  unseaworthy  state;  but  that 
depends  upon  a  misconstruction  of  the  words  "  deter- 
mination of  the  risk  insured."  Upon  this  pouit,  it 
it  will  be  sufficient  to  advert  to  the  language  of  the 
Court  in  Kensington  v.  tiiglis.  (6)  There  the  insurance 
was  on  goods  on  board  ships  which  should  sail  be- 
fore the   1st  of  June^  and  the  mcmoranuum  enlarging 
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{b)  \iEastt29li 


Y  3 
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the  time  of  .'sailing  to  the  Ist  of  JuguH  was  not  added 
till  the  11th  of  Jimef  and  the  objectum  was  there 
takoi  as  her^  that  the  risk  had  then  determined.  But 
Lord  JEflenborough  said*  ^^that  the  objection  was 
fppnded  on  a  misapplication  of  the  terms  determin- 
ation of  ihe  risk  insured  i  which  means  that  determin- 
ation  of  it  which  is  occasioned  by  the  loss  or  safe 
armal  of  the  thing  insored,  or  jby  the  final  end  and 
conclusion  of  the  voyage ;  and  that  it  was  sufficient 
that  the  memorandum  was  written  on  the  policy  before 
any  of  Uiese  events  happened."  Qn  these  grounds  I 
am  of  opinioui  that  the  memorandum^  iq  this  case^  did 
pot  require  a  new  stamp,  and  that  the  verdict  is  right* 

tloLBOTD  J.  I  am  of  the  same  opinion.  I  do  not 
think  that  the  overloading  in  this  case,  which  rendered 
the  ship  unseawprthy  at  the  time  of  her  sailing  made 
W  end  of  the  policy.  The  inconveniences  which  have 
been  pointed  out,  as  resulUng  from  this,  induce  me 
to  think  that  such  a  proposition  is  contrary  to  law : 
no  authority  has  been  cited  in  support  of  it ;  and  un- 
less some  cogent  authority  were  produced,  I  should 
not  accede  to  it  It  appears  to  rae^  that  the  risk  con- 
tinued to  the  term  of  the  loss,  and  that  the  plaintiff  is 
entitled  to  recover. 

Best  J.,  who  tried  the  case,  concurred. 

Rule  refused. 
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HoRNBLOWER  and  Others  against  Proud  and  ^'^"y*  ^ 

^  Jan,  iidtb. 

Others. 

TROVER  for  three  bills  of  exchange.     Plea,  not   Apewonhar- 
'  .  ■  •      ing  three  bills 

guilty.     At  the  trial  before  Abbott  C.J.   at   ^e  of  exchange, 

London  sittings  after  Trinity  ietvcxj  1818,  it  appeared  ^untryba^er, 

that  the  action  was  brought  by  the  direction  of  the  ^h^^  J^ 

Vice  Chancellor,  for  the  purpose  of  trying  an  issue.  ▼»o«»dMling«, 

*^«^.       '        JO-.  to  give  for  them 

The  facts  of  the  case  were^  that  the  plainti£&  on  the   a  bUl  on  Lon- 

d/m  of  the  samo 

2d  Marchf  1818,  applied  to  T.  Gibbons  and  Co.,  jbankers  amount,  and 

at  Wolverhampton^   to    discount  for   them    the    three  by^thebi^Da- 

bills   of  exchange  for  which  the  action  was  brougjit,  honoured  t 

by  giving    them    a    bill    of   903/.  for    the    amount,  Hddthatthb 

•^    o        P  •  .  -^    was  a  complete 

on  Esdaile  and  Co.  bankers  in  London^  payable  two  exchan^  of 

securities^  and 

months  after  date,   to  the  plaintiffs  or  their  order,  that  trover 

The  three  bills  were  accordingly  indorsed  over  tx>  for  the  three 

Gibbons  and  Co.,  who  by  the  next  post  remitted  them  change.^" 

with   many   others   to  Esdaile  and  Co.,   who  placed  ^jj^^^^^ 

them  generally  to  the  credit  of  Gibbons  and  Co.     The  change  had  not 

^  "^  been  complete, 

bill  given  in  exchange  by  Gibbons  and  Co.  was  re-   still  that  the 

•       ■        "  banker  having 

fused  acceptance  by  Esdaile  and   Co.,   and  on  the   become  a  bank« 
plaintiff's  applying  at   Wolverhampton  to  know  why  ^wbaishll^. 
this  had  happened,   Gibbons  and  Co.  informed  them  «g  come  to  the 

*^*  '  possession  of 

that  they  had  had  some  heavy  advances  to  make,  and  **"  assignees, 

•^  must  be  con-  . 

had  not  advised  Esdaile  and  Co.  of  the  bill  for  903/.   sideredasgooda^ 

and  chattels  in 

drawn  on  them.     The  bill  was  afterwards  presented  the  order  and 

a  second  time,  and  again  refused  acceptance.     On  the  the  bwilmipt 

16th   of  March f  a  commission  of  bankruptcy  issued  JJis^^^^^p^ 

against  Gibbons  and  Co.,  under  which  they  were  duly  w«^«n  the  su- 

^  .^  V    tuteof/am^j. 

declared  bankrupts,  and  the  defendants  were  appointed 
assignees,  and  the  usual  assignments  made  to  them. 

7  4  At 
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HouiBLown 


'      il819*        At  the  time  of  suing  out  the  commission,  Gibbons 

and  Co.  were  indebted  to  Esdaik  and  Co.  on  the 
balance  of  accounts,  but  the  latter  then  held  several 
bills  belonging  to  Gibbons  and  Co.  besides  the  three 
bills  in  question,  which  were  afterwards  paid,  and 
'ukunately  the  balance  due  from  Esdaile  and  Co.  to 
the  bankrupts  exceeded  the  amount  of  903^  The 
Vice  Chancellor,  on  a  bill  having  been  filed  by  the 
pluntifis,  praying  that  the  amount  of  the  three  bills  in 
question  might  be  paid  to  them  out  of  this  surplus, 
directed  the  action  to  be  brought,  and  ordered  that 
the  defendants  should  admit  that  the  said  three  several 
bills  of  exchange  were  in  their  possession  at  the  time 

'of  the  bankruptcy  of  (he  said  bankrupts.  There  was 
'no  account  between  the  plaintiffs  and  Gibbons  and  Co. 
previously  or  subsequently  to  this  transaction.  The 
learned  Judges  under  these  circumstance,  nonsuited 
ihephiintiffi.  Marryatin\sAiMichaelfmsiermh2Lxmg 
obtained  a  rule  nisi  for  setting  aside  this  nonsuit, 

Scarlett  and  Tindal  shewed  cause.  The  transaction 
is  in  this  case  a  mere  exchange  of  bills,  and  cannot  be 
distinguished  from  an  exchange  of  bills  for  goods. 
Then  supposing  a  bankrupt  purchases  goods,  and  gives 
a  bill  for  them,  and  the  bill  is  dishonoured,  the  cre- 
ditor cannot  bring  trover  for  the  goods,  but  must 
prove  for  the  amount  under  the  commission.  This 
appears  to  have  been  an  insulated  transaction,  and 
there  was  no  contract,  that  the  bill  given  should  be  an 
accepted  bill.  Nor  is  there  any  fraud  in  the  case ;  for 
it  appears  that  there  was  in  Esdaile'^  hands  at  the 
time  sufficient  property  to  make  them  secure,  if  they 

had 
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had  accepted  the  bill;  so  that  Gibbons  might  fairly 
expect  that  the  bill  would  be  accepted.  But  on  the 
second  ground  the  nonsuit  is  right,  for  these  bills,  as 
appears  from  the  order  of  the  Vice  Chancellor,  must 
be  taken  to  have  come  to  the  possession  of  the  de- 
fendants as  assignees  at  the  time  of  the  bankruptcy. 
Then,  if  so,  they  fall  within  the  operation  of  the  sta- 
tute of  Jamesy  being  goods  and  chattels  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, with  the  consent  of  the  real  owner.  In  either 
way,  therefore,  the  nonsuit  is  right. 


1819. 

HoRKBLOWKft 

Peouh. 


Marryat  and  LaweSy  contra.  There  must  be  con- 
sidered to  be  an  implied  contract  in  this  case,  that  the 
bill  given  by  Gibbons  and  Co.  should  be  an  accepted 
bill ;  for  otherwise  it  would  not  be  an  exchange  of 
valuable  securities.  If  so,  the  bill  being  refused  ac- 
ceptance is  altogether  a  nullity,  and  the  transaction  a 

« 

nullity  also,  and  the  party  may  recover  back  in  trover 
the  bills  he  has  given.    Bishop  v.  Shillito  (a),  and  Puck'- 


(a)  Bishop  v.  ShiUito,  HiL  term  59  G,  5.  Trover  for  iron.  The 
iron  was  to  be  delivered  under  a  contract  that  certain  bills  outstanding 
against  the  plaintiff  should  be  taken  out  of  circulation.  After  a  part 
of  the  iron  had  been  delivered,  and  no  bills  had  been  taken  out  of 
circulation,  the  plointifl'  stopped  the  farther  delivery,  and  brought 
trover  for  what  had  been  delivered.  Scarlett,  for  defendant,  con- 
tended tliat  trover  would  not  lie,  and  that  the  only  remedy  for  the 
plaintiff  was  to  bring  an  action  for  tlie  breach  of  the  contract  by  the 
defendant.  But  the  Court  held  tliat  tlib  was  only  a  conditional  de- 
livery, and  the  condition  being  broken,  the  plaintiff  might  bring  trover. 
jibbott  C.  J.  said  he  had  left  it  to  the  jury  to  say,  whether  the  delivery 
of  the  iron  and  the  re-dclivery  of  the  bills,  were  to  be  contemporary, 
and  that  the  jury  found  that  fact  in  the  aflirmative ;  and  Duplet/  J. 
added,  that  if  a  tradesman  sold  goods  to  be  paid  for  on  delivery,  and 
his  servant  by  mistake  delivers  them  without  receiving  the  money,  he 
may,  after  demand  and  refusal  tOt  deliver  or  pay,  bring  trover  for  his 
goods  against  tlie  purchaser. 

ford 
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1819*       for^  V.  Maxwell  (a)  is  applicable  in  principle  to  this  case. 
--  But  secondly,  this  transaction  is  void  on  the  ground  of 

a^tt  fraud)  for  Gibbons  and  Co.  do  not  advise  their  bankers 
in  London  of  the  bill  having  been  drawn.  They  say 
they  did  not  do  it  because  they  had  had  heavy  ad- 
vices to  make;  in  other  words,  because  they  knew  it 
would  not  be  accepted.  Then  their  taking  these  bills 
from  the  plaintiffs,  and  giving  them  another  which  they 
knew  at  the  time  was  of  no  value,  was  fraudulent. 
And  the  dates  con*oborate  this  view  of  the  case ;  for 
the  bill  was  presented  in  London  on  4th  Marchj  and 
the  bankruptcy  took  place  on  the  16th;  so  that  they 
must  have  been  in  a  failing  condition  at  the  time. 
Gladstone  v.  Hadmen,  {b)  As  to  the  statute  of  JameSj  it 
has  never  yet  been  held,  that  a  bill  of  exchange  falls 
within  the  description  of  goods  and  chattels  mentioned 
in  that  act.  An4  iii  several  cases  before  the  ]l<ord 
Chancellor  it  has  been  held,  that  short  bills  in  a 
banker's  possession  at  the  time  of  his  bankruptcy  are 
not  within  the  operation  of  the  statute,  Exparte  Pease 
and  Others,  (c)  Here  Gibbous  and  Co.  were  bankers, 
and  those  cases  are  therefore  in  point. 

Abbott  C.  J.  I  am  of  opinion  that  in  this  case  the 
nonsuit  was  right.  The  case,  on  the  facts  admitted, 
appears  to  be,  that  Gibbojis  and  Co.,  on  the  2d  of 
Marchj  exchanged  a  bill  drawn  on  Esdailc  and  Co.  for 
the  three  bills  in  question,  and  I  think  that  the  property 
in  the  latter  actually  passed  to  tliem  by  this  exchange 
of  securities.  For  they  were  indorsed  over  to  Gibbons 
and   Co.*,  who  had  the  power  of  disposing  of  them 

(a)  G  Term  Rep,  52.        {h)  I  Maule  cj  Sclw.  51 7.  (c)  1  JRosc,  252. 

for 
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for  a  valuable  consideration^  and  in  like  manner  the         1819. 
plaintiffs  bad  a  similar  power  over  the  bill  which  was    „  — • 

*  ^  HoEKVLOWXft 

given  to  them  in  exchange.  It  is,  however,  contended  aganui 
that  the  property  did  not  pass  immediately  by  the  act 
of  exchange,  but  that  it  was  in  abeyance  till  the  ex- 
chapged  bill  had  been  accepted  by  Esdaile  and  Co. 
But  if  that  were  so,  I  do  not  see  why  it  should  not 
equally  remain  so  until  the  bill  was  not  merely  accepted 
but  also  paid.  That,  however,  would  be  quite  incon- 
sistent with  the  nature  of  the  transaction.  It  has  been 
urged  that  there  was  fraud  in  obtaining  possession  of 
the  bills  which  will  therefore  vitiate  the  whole  transac- 
tion. But  I  do  not  think  that  there  was  sufficient  evi- 
dence from  which  to  draw  this  conclusion.  It  does  not 
follow  that  because  Gibbons  and  Co.  found  that  it  was 
inconvenient  to  them  to  send  advice  to  Esdaile  and  Co., 

• 

of  their  having  drawn  the  bill  for  903/.,  that  they  there- 
fore knew,  at  the  very  instant  when  the  exchange  was 
made,  that  it  was  out  of  their  power  to  advise  of  that 
fact  with  any  probability  that  the  bill  would  be  honoured. 
It  is  possible  that  subsequently  to  the  exchange  being 
made  they  might  discover  their  situation,  and  if  so,  there 
is  no  sufficient  fraud  to  vitiate  the  transaction :  i^  how- 
ever, that  ground  was  to  be  relied  upon,  it  ought  to  have 
been  presented  to  the  jury  by  a  distinct  issue  upon  that 
fact.  But,  supposing  that  the  exchange  in  this  case  was 
not  an  absolute  transfer  of  the  property,  still  these  bills, 
being  negotiable  securities  of  which  the  bankrupts  might 
dispose,  and  having  remained  in  their  possession  (for  so 
we  must  take  the  fact  to  be  in  this  case)  till  the  time 
of  the  bankruptcy,  and  so  come  to  their  assignees,  are  in 
my  opinion  within  the  operation  of  the  statute  of  James. 

It  has  been  }iejid|  that  debts  ^re  withia  that  s^tute ;  if 

00; 
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1819.  so,  a  fortiori  bills  of  exchange  must  be  so.  The  cases 
^  -""^        which  have  been  cited,  as  having  been  determined  be- 

against  foFC  the  Chancellor,  are  very  distinguishable.  There 
bills  deposited  by  a  customer  with  a  banker  were  held 
not  to  be  within  the  statute;  but  the  banker,  in 
such  a  case,  is  in  the  nature  of  a  trustee,  and  the  autho- 
rity only  proves  that  trust-property  is  not  within  the 
statute.  In  this  case,  it*  appears,  that  after  the  bill  for 
903Z.  was  refused  acceptance  the  plaintiffs  never  de- 
manded to  have  their  bills  returned.  That  fact,  there- 
fore, shews  that  they,  at  all  events,  permitted  those 
instruments  to  remain  in  the  order  and  disposition  of 
the  bankrupt.  For  these  reasons,  I  am  of  opinion,  that 
even  supposing  the  property  not  to  have  been  actually 
transferred  by  the  exchange  of  securities,  still  that,  at 
at  all  events,  the  three  bills  fall  within  the  operation  of 
the  statute  of  JameSj  and  therefore  the  nonsuit  was 
right. 

Bayley  J.  I  am  of  opinion  that  in  this  case  the 
property  in  the  three  bills  was  never  in  the  plaintiff 
after  the  2d  of  March;  that  bills  of  exchange  are 
within  the  statute  of  Jamesj  subject  only  to  this  excep- 
tion where  they  are  in  the  hands  of  known  trustees  ;  and 
that  these  bills  were  in  the  hands  of  Gibbons  and  Co., 
not  as  trustees,  and  that  they  had  the  order  and  dispo«. 
sition  of  them  at  the  time  of  their  bankruptcy.  It  ap- 
pears that  the  exchange  of  bills  took  place  on  the  2d  of 
March  without  any  pre-existing  debt  between  the  par- 
tics.  Now,  if  instead  of  an  exchange  of  securities  the 
plaintiffs  had  given  goods  for  the  bill  upon  Esdaile^ 
there  is  no  doubt  that  the  property  in  the  goods  would 
have  passed  by  the  exchange,  and  that  if  the  defendants 

•  had 
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had  sold  the  goods  to  a  thud  person,  the  plaintiffs,  in        1819* 
case  the  bill  had  not  been  accepted,  could  not  have       — 

•  1  1  1  t       t*      HORNILOWWI 

maintanied  trover  against  the  vendee  on  the  ground  of  agahut 
the  supposed  fraud.  But  if  no  property  passed  by  the. 
transaction,  no  doubt  the  plaintiffs  would  have  been 
entitled  to  maintain  that  action,  unless  the  sale  had  been 
in  market  overt.  Then,  as  there  is  no  substantial  dif- 
ference between  that  case  and  the  present,  it  seems  to 
follow  that  trover  will  not  lie  for  the  bills  in  question, 
lliere  is  another  reason  to  shew  that  the  property  in 
this  case  passed  absolutely  by  the  exchange.  If  there 
had  been  an  implied  condition  that  the  bill  given  in 
exchange  should  be  an  accepted  bill,  it  was  the  duty  of 
the  plaintiffs  to  have  presented  it  for  acceptance,  and 
upon  refusal  to  have  immediately  rescinded  the  contract. 
But  that  was  not  done:  they  made  no  demand  to  have 
their  three  bills  restored  to  them,  nor  took  any  step  in 
the  matter.  I  think,  therefore,  tliat  the  property  passed 
by  the  exchange.  The  next  question  arises  on  the  statute 
of  Jamesj  which  does  not  apply  unless  the  property  be 
in  the  order  and  disposition  of  the  bankrupt  at  the  time 
of  his  bankruptcy.  In  this  case,  the  bills  in  question 
were  in  the  possession  of  Esdaile  and  Co.  at  that  period, 
who  held  them  because  they  had  a  lien  upon  them.  It 
turned  out,  however,  ultimately,  that  on  the  accounts 
between  them  being  adjusted,  the  balance,  independ- 
ently of  these  bills,  was  in  favour  of  the  bankrupts.  We 
must,  therefore,  consider,  in  this  case,  Esdaile  and  Co. 
as  having  been  ab  origine  trustees  of  these  bills  for  the 
bankrupts,  and  that  their  possession  was  the  possession 
of  the  bankrupts.  Then  the  bankrupts  had,  in  point 
of  law,  the  order  and  disposition  of  them  at  the  time  of 
their  bankruptcy,  and  they  not  only  might,  but  actually 

did. 
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1 8  i  d.        tlicl^  acqu!j-e  credit  upon  them.    Now  bills  of  exchange^ 
,;  as  it  ap{)ears  to  tne,  are  goods  and  chattels  within  the 

^^JSmT'*  meaning  of  the  statute  oi  James.  It  has  been  decided 
that  debts  are  within  it^  and  if  so,  no  good  reason  can 
be  assigned  why  the  statute  should  not  apply  generally 
to  all  choses  in  action.  The  cases  cited  from  Chancery 
are,  upon  the  grounds  stated  by  my  Lord  C.  J.,  clearly 
^istuiguishable  from  the  present.  I  think,  therefore, 
that  this  riile  should  be  discharged. 

HoLROYD  J.  I  think  that  in  this  case^  by  the  ex- 
change of  securities,  an  at)soIute  and  not  a  conditional 
exchange  of  property  took  place ;  and  that  the  only  effect 
of  the  non-acceptance  of  the  bill  upon  EsdaiU  is  to 
remit  the  party  to  his  remedy  by  action,  but  riot  to 
revest  in  him  the  property  that  has  passed  by  the  ex- 
change.  There  is  nothing  in  this  case  whicH  dis- 
tinctly shews  fraud  so  as  to  vitidte  the  transaction; 
for,  in  order  to  do  that,  it  must  appear,  that  the  party, 
at  the  very  tinde  of  the  exchange,  knew  thkt  the  bill 
which  he  drew  would  be  dishonoured :  but  that  does  not 
seem  clearly  to  be  the  case  here,  i  aih  ftlsb  of  dpihiou, 
that  this  is  a  case  within  the  statute  of  James.  No  case 
can  be  cited  to  shew,  that  bills  of  exchaiige  lure  not 
within  the  act.  I  am  most  clearly  of  opinion,  that 
they  are  both  within  the  words  arid  the  inischief  con- 
templated by  the  legislature,  and  therefore  that  the 
lionsuit  was  right* 

Best  J.  1  hdve  no  doubt  on  either  of  the  points  in 
tkis  case.  I  thirik  that  the  property  passed  absolutely 
by  the  exchange  of  securities.  The  case  of  Bishop  v. 
^iUiio  was   decided    on   the  grotlhd  that  the  iron 

there 
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there   was  delivered  on    the   express  condition    that         1819. 
certain  bills    should  be  returned,  which  not  having  . 

HoAKB]:.OWEK. 

been  done,  it  was  held,  that  trover  would  lie  for  the  against 
iron.  But  thid  case  is  very  different,  and  is  rather 
like  the  case  of  goods  sold  on  credit,  where  the  pro- 
perty passes  on  delivery.  I  think  also,  that  this  case 
falls  within  the  statute  o{  James.  The  cases  cited  from 
Chancery  seem  to  me  to  be  authorities  in  favour  of 
this  position ;  for  they  turn  expressly  on  the  mode  in 
which  the  bills  of  exchange  came  into  the  possession 
of  the  bankers.  Now  that  consideration  was  wholly 
unnecessary,  unless  it  had  been  admitted  law  that  bills 
of  exchange  per  se  were  within  the  words  of  the  act. 
Those  words  are  "  goods  and  chattels,"  which  means 
all  personal  property,  the  title  to  which  is  evidenced 
by  possession.  I  think,  therefore,  that  the  nonsuit 
was  right. 

Rule  discharged. 


XViCKEs  against  Gordon.  jVk%, 

Jan.  29th. 

ACTION  on  the  stockjobbing  act,  7  G.  2.  r.  8.  s.  8.   The  contnwt 
«  »  1  l*id  in  the  de- 

for  penalties.     The  declaration  stated  a  contract  dantionwas 
or  the  20th  January,    1S17,  for  the  transfer  of  5000-  ^nlhi^th^ 
consols,  on   the  27th  February  then  next.     Plea,  nil  ^^'^^ 
debet.     At  the  trial  before  Abbott  C.  J.,  at  the  London  wtt  to  deUvcr 

.  stock  on  the 

sittings,  after  Trinity  term,  1817,  the  broker,  who  was   scttUngday, 

°  .  ,  J     i.  15  '^Wch,  at  th« 

called  as  a  witness  to  prove  the  contract,  stated  at  nrst,  time,  was  fixed 

on  his  examination  in  chief,  that  the  contract  was  for  stoodby  the**" 

the  transfer  of  stock  on  the  27th  February.     On  cross-  Sf^th  J*°' 

examination,  however,  he  said,  he  could  not  positively  ^ddSltthe 

say    proof  supported 
the  declaration. 
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1819.        say  that  the  27th  February  was  expressly  mentioned. 

But  if  it  was  not  mentioned,   the  day  mentioned  was 

ogaiMt  the  settling  day^  which  at;  the  time  of  the  contract  was 
already  fixed  for  the  27th  February^  and  that  it  was 
perfectly  understood  between  the  parties  that  the 
transfer  was  to  be  made  upon  that  day.  It  was  ob- 
jected at  the  trial,  that  the  contract  proved  was  for  the 
the  settling  day,  which  was  liable  to  be  altered  before 
the  time  for  the  transfer  arrived ;  that  the  contract  laid 
in  the  declaration  was  for  the  27th  of  February^  a  day 
certain ;  and  that  this  was  a  variance.  The  learned 
Judge,  however,  over-ruled  the  objection,  and  the 
plaintiff  obtained  a  verdict.  A  rule  nisi  for  a  new  trial 
having  been  obtained  last  term, 

Gumey  and  Camyn  were  about  to  shew  cause,  but 
the  Court  called  npon 

Topping  and  Chitty  in  support  of  the  rule.  The 
contract  proved  is  for  the  transfer  of  stock  on  the 
settling  day,  which  is  uncertain.  It  is  true  that  at  the 
time  of  the  contract  it  had  be  en  fixed  by  the  stock 
exchange  committee  for  the  27th  of  February^  but  it 
was  liable  to  be  altered  before  the  time  of  transfer  ar- 
rived. The  contract  proved,  therefore,  was  for  a  day  not 
certain  and  fixed ;  the  contract  laid  in  the  declaration 
was  for  a  day  certain,  and  that  is  a  variance,  and 
Payne  v.  Hayes  [a)  is  an  authority  expressly  in  point : 
there  the  contract  declared  on  was  to  deliver  stock  on 
the  22d  of  August^  and  upon  the  trial  the  entry  in  the 
broker's  book  was  a  contract  for  the  opening;   and 

(a)  BulL  N,  P.  145. 

although 
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although  it  was  proved  to  be  notorious,  that  the  bookg  *      1819. 
were  to  open  on  the  22d,  and  the  broker  swore  he  took         ,_ 
the  22d  of  Augustj  and  the  opening,  to  be  convertible         agamtt 
terms;  yet  the  Court  held  this  to  be  a  variance.     And 
Penny  v.  Porter  (a),  Harrison  v.  Wilson  {b)  are  in  point. 

Abbott  C.  J.  This  application  is  founded  upon  a 
supposed  variance  between  the  declaration  and  the 
proof,  and  the  attention  of  the  Court  has  been  directed 
to  a  case  in  Buller^s  Nisi  Priusj  which,  beyond  all 
doubt,  is  precisely  in  point.  It  seems  to  me,  how- 
ever,  that  that  case  cannot  be  supported  in  point  of 
principle.  What  weight  the  learned  person  who 
edited  that  work  attached  to  the  law  there  laid  down, 
may  be  collected  from  the  observation  which  immedi- 
ately follows  the  case  itself.  Adverting  to  this  and  other 
cases,  decided  about  the  same  time,  he  says,  *^  these 
cases  seem  rather  to  be  founded  upon  the  times, 
to  get  rid  of  South-Sea  contracts,  than  to  be  relied 
upon  as  precedents  in  other  cases."  Mr.  J.  BuUer 
thought,  therefore,  tliat  that  case  was  not  to  form  a 
rule  of  decision  in  future  times ;  and  in  that  opinion  I 
most  fully  concur.  Laying  that  case  out  of  our 
consideration,  the  question  is,  whether  the  evidence 
here  proved  the  contract  laid  in  the  declaration.  That 
contract  was  for  the  transfer  of  stock,  on  the  27th 
of  Febnuxry,  The  broker  stated  at  first  that  the  27th 
of  February  was  the  day  mentioned  by  the  parties ; 
but  upon  being  pressed,  he  said  he  could  not  posi- 
tively say,  that  the  27th  February  was  eo  nomine 
mentioned ;  but  that  if  it  was  not,  the  settling  day 
was  mentioned,  which  was  at  that  time  fixed  for  the 

(a)  2  Etatt  2.  (*)  2  JEjip.  70fi. 

VoL.IL  Z  27tb 
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19),9*       27di  Fdrumy.    He  idded  tfiat  dther  term  meant  the 
^  iVqe  thin^  iind  A$t  the  parties  imdenrtood  that  the 

Jg^       tnaaSsr  wu.  to  be  made  on  the  27th  of  Febnany*  Now 
"•'-    ■       ilMemstometp  be  competent  to  parties  to  uie  either 
ope  phrase  or  ijie  othei',  to  express  the  same  thing*  By 
Qsiiig  one  phrase^  it  is  a  contract  expressly  for  the  27th 
XlebruaQf.^  by  the  other,  it  is  a  contract  substantially 
fin:  the  27th  dl  Rbnuayi  and  although  it  has  been 
urged  that  the  settling  day  may  be  altered,  yet  no 
evidflnce  was  given  to  that  eflfect  on  the  trial;  and  on 
the  other  hand  it  was  expressly  proved,  that  the  27th 
JMruay  was  the  day  contemplated  by  the   parties. 
Assuming^  therefore,   that   the    term    used    by  the 
parties  in  the  making  of  this  contract  was  the  settling 
day,   I  am  of  opinion,  under  the  circumstances,  that 
it  was  substantially  a  contract  for  the  transfer  of  stock 
on  the  27th  Februofy  /  and  consequently  that  there  is 
no  variance  between   the  contract  proved 'and   that 
stated  in  the  declaration. 

Bayley  J.  The  rule  of  pleading  is,  that  a  contract 
must  be  stated  according  to  its  legal  operation,  and  if 
the  evidence  proves  it,  according  to  that  legal  operatic  n 
it  is  sufficient.  Here  the  contract  stated  in  the  declar- 
ation was  a  contract  for  the  27th  of  February^  and  tlie 
evidence  at  the  trial,  was  either  of  a  contract  for  the 
27th,  or  for  the  settling  day.  But  as  it  was  also  proved 
that  the  27th  oiFebruttfy  was  known  to  be  the  settling 
day,  the  proof  given  is  of  a  contract  substantially  the 
same  with  that  alleged. 

HoLBOYD  J.    I  am  of  opinion,  that  the  contract  is 
proved  so  as  to  satisfy  the  tqrms  of  the  declaration ; 

and 
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and  whether  the  expression  was  the  settling  day,  or  the  1819. 
27th  of  February^  was  wholly  immaterial,  because  it 
seems  to  me^  upon  the  evidence,  that  they  both  mean  ofamie 
exactly  the  same  thing,  the  settling  day  being  at  that 
time  understoqd  by  both  parties  to  mean  the  27th  of 
February*  I  by  no  means  accede  to  what  has  been 
said  in  argument  as  to  the  effect  of  the  settling  day 
being  changed  before  the  27th  of  February.  For  I  am 
of  opinion,  that  as  it  was  clearly  understood,  that  this 
contract  was  entered  into  for  the  27th  of  February^ 
which  was  then  the  settling  day,  it  was,  in  point  of  legal 
operation,  a  contract  for  the  27th  February ;  and  con- 
sequently, even  if  the  settling  day  had  been  changed  to 
some  other  day,  without  the  consent  of  these  parties,  it 
would  have  been  a  sufficient  performance  of  this  con- 
tract, to  have  transferred  the  stock  on  the  day  which  at 
the  time  of  the  contract  was  understood  by  both  parties 
to  be  the  settling  day. 

Best  J.  concurrixl. 

Rule  discharged. 


The  King  against  Trevenen. 

A  RULE  was  obtained  in  the  last  term,  calling  on   itUavalidob- 
jecUon  to  a  reU- 

the  defendant  to  shew  cause  why  an  information   tor,  applying  for 

i_      1 J         J.   u  •  9^^  wanranto 

in  the  nature  of  a  quo  warranto  should  not  tx;  ex-  infonnttion, 
hibited  against  him,  to  shew  by  what  authority  he  p^tJJ^ 

concurred  a/M^ 
time  of  the  objectionable  election,  even  although  He  was  then  ignorant  of  the  objection : 
for  a  corporator  must  be  taken  to  be  cognixant  of  the  contents  of  his  own  charter,  and 
of  the  law  arising  therefrom.  The  Court  will  not  make  such  a  rule  absolute  ndiere  a, 
relator  appeared  to  be  a  man  in  low  and  indigent  drcumstances,  and  there  were  strong 
grounds  of  suspicion  that  he  was  applying,  noton  his  own  account,  or  at  his  own  expcnie, 
but  in  collusion  with  a  itrangcr. 

Z  2  claimed 
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1819*  daimed  and,  exercised  the  office  of  mayor  of  Hel' 
Ustcn  in  Cornwall^  on  the  affidavits  of  the  Reverend 
JJumas  Trevethan  and  Jolin  TkomaSj  shopkeeper.  It 
appeared  frotn  the  affidavits  on  which  the  rule  was 
granted^  ^t-the  above  two  persons  were  both  bur- 
and  freemen  of  the  borough,  and  that  Thomas 
dected  a  freeman  in  Aprils  1813.  .  By  the  charter 
dated  14  6. 3.  it  appeared  that  the  corporation  con- 
sisted of  a  mayor,  four  aldermen,  and  a  recorder, 
and  an  unlimited  number  of  freemen  and  burgesses, 
that  the  recorder  might  appoint  a  deputy,  and  that 
the  new  mayor  was  to  be  sworn  in  before  his  pre- 
decessor if  living, ^  and  if' not,  then  before  the  recorder 
or  his  deputy ;  the  deputy  mayor  also,  who  was  to  be 
appointed  in  case  of  the  sickness  of  the  mayor,  was 
to  be  sworn  in  before  the  recorder.  The  mayor  and 
aldiermen,  and  the  recorder  and  his  deputy,  were 
also  by  the  charter  appointed  justices  of  the  peace 
within  the  borough.  It  further  appeared,  that  in 
1785,  John  Rogers,  who  was  then  an  alderman,  was 
appointed  recorder,  and  held  both  the  offices  of  alder- 
man and  recorder  up  to  January^  1814.  The  mode  of 
electing  the  new  mayor  was  this :  on  the  charter-day, 
the  mayor  and  aldermen  were  to  meet  and  nominate 
ttoo  of  the  aldetmenj  out  of  whom  the  burgesses  and 
freemen  were  to  chuse  one  to  be  the  mayor  for  the 
following  year.  In  September,  1813,  on  the  charter- 
day,  the  two  persons  nominated  were  Thomas  Chylls 
and  John  JRogas,  and  the  freemen  unanimously  elected 
the  former  tcvbe  mayor.  The  affidavits  then  proceeded 
to  set  out  the  title  of  the  defendant,  which  was  a  deri- 
vative one  under  Grylls. 

% 
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Gaselecy  in  moving  for  the  rule,  relied  on  the  case  of        18 19, 
Rex  V.  Mars/iaU  (a),  lately  determined,  by  which  the      rj^  „ 
Court  decided  tlrat  two  offices  of  this  sort,  viz.  those  of        agamMi 
recorder  and  alderman,  were  incompatible.     Here  then 
Jtogas  by  the  acceptance  of  the  former  vacated  the 
latter,  and  if  so,  the  nomination  of  the  26th  September^ 
1813,  was  illegal,  inasmuch  as  two  of  the  aldermen 
were  not  nominated.     The  election  therefore  of  Gtylls 
as  mayor  was  bad,  and  the  defendant's  title  derived 
under  it  is  bad  also. 

By  a  subsequent  affidavit  of  Mr.  Trevethan^  it  ap- 
peared that  he  had  concurred  in  the  election  of  Gtylls* 
In  the  affidavits  on  the  other  side  it  was  stated,  as  to 
JohnThomaSy  that  he  was  a  cordwainer  in  very  low  and 
embarrassed  circumstances,  that  he  had  been  an  agent 
during  the  last  election  to  Sir  Christopher  Hawkins^ 
and  they  then  went  on  to  state  different  declarations 
on  the  part  both  of  Sir  Christopher  Hawkins  and 
Thomasj  relative  to  this  matter,  in  which  the  former 
had  used  threats,  that  unless  tlie  defendant  would 
come  over  to  his  party,  he  would  dissolve  the  corpora 
ation,  &C.  It  further  appeared  that  Thomas  had  been 
admitted  a  freeman  subsequently  to  the  election  of 
GryUs  as  mayor,  although  he  had  been  elected  pre- 
viously to  that  time. 

WarrcHj  Scarlett^  and  Casberd  shewed  cause.  It  is 
quite  clear  that  TrevetJian  cannot  be  admitted  as  a 
legal  relator  in  this  court.  For  it  appears  that  he 
concurred  in  the  election  of  GryUs.  Then  as  to  Thomas^ 
it  is  evident  that  he  is  the  mere  agent  of  another 

(a)  £.  58  C.  J. 

Z  3  persons 
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pcnoDy  lAo  haa  Iwidf  no  ri^(  whatever  to  ^pply 
to  tbia  Qpurt  fbr  a  quo  warrapto^  and  tl^  drcpinstances 
ataled  are  so  stron|^  and  fall  of  rtigpicion^  that  the 
Ccprt  will  np^  in  the  exerdae  of  its  dkcretioni  permit 
Sr  &HaiMm  to  do  that  by  the  agency  of  Tkcmm 
vhidi  he  cannot  lawfiilly  do  himself  Bex^.  Cudtysp (a), 
Ifaar  ic  Sl^cgf,{b)  Beside^  Jiomas  was  .admitted  under 
II  penon  whoae  title  depends  vpan.  that  of  Grj^  and 
tbeftfare  he  cannot  now  be  allowed  to  impeach  his 
oym  title.  {Ahboit  C  J.  He  was  elected  previously^ 
an)  his  eleption  gave  him  an  inchoate  right ;  then  if 
hiradmisiion  was  not  Yali4»  he  has  a  better  daiip  now 
to  oome  to  the  Conrt  to  ^pply  that  a  l^gal  vmQror  may 
tl0  appgintedf  an4  that  he  himself  may  be  I^pdly  ad- 
pUled.}  ThflDi  upon  the  merits  of  the  case^  it  is  to  be 
^ibmYed}  that  the  power  of  selection  given  to  the 
fieannen  ia  ap  advanti^  which  it  is  competent  for 
tiMm  legally  to  waives  and  here  they  have  done  so^ 
for  they  unanimously  elected  GryUs.  The  case  might 
have  been  different  if  any  persons  had  voted  for  Rogers* 
[JifboU  C»J.  Although  there  is  great  weight  in  that 
observation,  yet  the  Court  would  not  on  that  account 
omit  to  make  this  ride  absolute,  because  it  is  not  fit 
that  such  a  question  should  be  determined  on  motion. 
On  the  other  point,  however,  as  to  the  sufficiency  of 
the  relators,  the  Court  wishes  to  hear  the  other  side.] 

Pell  Serjt.  and  Gasdee^  contra,  contended,  that  as  to 

Treodihan  it  appeared,  that  he  had  concurred  in  the 

,  election  of  Gn^f  without  being  aware  of  the  objection. 

And  though  it  may  be  admitted  that  a  corporator 

(a)  $ 2VmJB<^ 508i  (6)  1  TemMep,  U 

must 
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must  be  held  to  be  cognizant  of  the  terms  of  his  owti  1819. 
charter,  still  that  only  applies  to  the  facts  contained  ill  _^ 
it,  and  not  to  the  law  arising  from  them,  Bex  v.  agaimt 
Morris,  {a)  And  in  Rex  v.  Clarke  (b)  the  relators 
acquiesced  in  the  election,  but  that  was  held  by  the 
Court  not  to  be  8u£Scient  in  that  case.  Then  as  to 
Thomasy  it  may  be  admitted,  that  the  circumstances  of 
suspicion  are  very  strong,  but  suspicion  is  not  enough. 
There  must  be  some  admission  on  his  part,  that  he  is 
applying,  not  on  his  own  account,  but  on  that  of 
Sir  C  Hawkins ;  and  his  being  in  distressed  circum- 
stances is  not  alone  sufficient ;  for  in  the  Chester  case, 
a  notorious  pauper  was  the  relator,  and  yet  no  objec- 
tion was  taken  on  that  ground,  although  the  Court 
was  applied  to  on  that  occasion,  to  compel  him  to  give 
security  for  costs. 

The  Court  held,  that  as  to  Trevethan^  his  having 
concurred  in  the  election  was  a  fatal  objection.  He  was 
bound,  as  a  corporator,  to  have  known  that  tlie  title  of 
Rogas  to  the  office  of  alderman  was  bad,  and  his 
having  concurred  in  an  act  which  depended  for  its 
validity  upon  the  circumstance  of  Rogers  being  at  that 
time  an  alderman  prevents  him  from  now  having  the 
right  to  come  forward  and  impeach  that  title.  In  Rex 
v.  Morrisj  the  relators  were  not  aware  of  the  fact  at 
the  time  of  the  election ;  which  makes  all  the  differ- 
ence ;  and  in  Rex  v.  Clarke  (i),  they  were  not  present, 
and  did  not  concur  at  the  time  of  the  election.  The 
principle  which  governs  these  cases  is  the  acquiescence 
of  the  relator  in  the  objectionable  election  at  the  time. 

(a)  J  East,  215.  (6)  1  EaU,  38. 
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181 9.  Tbey  held,  dierefor^  that  Dreoethan  was  not  in  this 
caae  a  good  rdaton  Then  as  to  Tkamas^  they  thought 
that  the  circnmstanoes  stated  in  the  affidavits  were  so 
Strang  as  to  indope  them  at  all  events  not  to  make  the 
nJe  absojn^  onless  both  he  and  Sir  C.  Hawkins 
wonU^make  further  affidavits  n^tiving  in  express 
terms  any  collision  between  them  on  that  pmnt;  for 
vnless  Tkomas  was  the  real  protecutor  of  the  rulci  the 
.  ease  ot  Bex  v.  Cuilipp  was  an  authority  to  shew  that 
it  most  be  discharged* 

Rule  accordingly  enlarged  (a), 
to  give  time  to  make  these 
further  affidavits. 

(a)  Aer  ▼•  Sodge*    Qjao  wmnito  agauMt  die  drfcncimt,  m  on*  of 

f^dbkibuigtmrnfii  Fiemrkjftu    OIJMtioii*  thit  there  was  not  a  nif- 

,§dmAhhtar.    It  oppcarad  that  tlie  relrtor  was  an  inhabitaiit  of  the 

borai^}  Sbd  ttal  by  llio  ciiailflr  die  gownmeiit  of  die  towBf  add  ot 

dl  die  people  dMieiiiy  wai  veited  in  die  mafor  and  diief  borgenci. 

Hie  Court  dioiighttiiift  d||b  dame  of  tlie  charter  gare  a  flufBcient  in- 
tcnit  to  die  niator;  andaade  the  rule  abeolute. 
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1819. 


The  King  against  Wheeler. 


CCIRE  facias  to  repeal  a  patent  obtaified  by  the  de-  Patent  for  «  a 

fendant  for  "  a  new  or  improved  method  of  drying  proved  method 

and  preparing  maU."     At  the  trial  before  Abbott  C.  J.  pJ^riJig'™* 

at  the  sittings  after  last  Michaelmas  term,  a  verdict  was  ^ficaJonlt* 

given  for  tlie  crown.     The  specification  was  as  follows:  ^^  »***«^»  *^»** 

.  the  invention 

"  My  invention  consists  in  the  heating  of  malt  to  4()0®   consigted  in  ei- 

1  ^  posing  malt 

and  upwards  of  Fakrcfikeit's  thermometer,  according  to  previously 

a  process  or  processes  hereafter  described,  and  in  so  high^degree^ 

heating  it  that  the  greater  part  of  the  saccharine  and  ^^not  to^-be 

amylaceous  principles  of  the  crain  become  changed  into  "J??  ^V  ™^ , 

•^  *  ^  o  &  chine  invented 

a  substance  resembling  gum  and  extractive  matter,  of  ^^  **^  i"*^ 

°  °  pose ;  nor  the 

a  deep  brown  colour,  readily  soluble  in  hot  or  cold  »tate,  whether 

water."     It  then  proceeded  to  state  several  modes  of  in  which  the' 

performing  this  operation ;  one  of  which  was  by  a  cy-  ginallyTo  be" 

lindrical  iron  machine  like  a  coffee-roaster,  which,  by  ^f^J?'^® 

7  'J     purpose  ot 

its  revolution,  prevented  the  malt,  when  heated,  both   ^'^K  suigected 

.  '  to  the  process ; 

from  adhering  to  the  sides,  and  from  being  carbonized   nor  the  utmost 

degree  of  heat 

by  the  action  of  the  fire.      Another  apparatus  was  a   which  might  be 
revolving  hollow  iron  cylinder  with  a  screw-like  channel   nor  Uie  lengdi 
in  it,  along  which  the  malt  passed,  and  so  was  exposed   ^S^yed  .^or 

the  exact  cri- 
terion by  which  it  might  be  known  when  the  process  was  accomplished  :  Held  that 
the  patent  was  void;  inasmuch  as,  1st,  tlie  specification  was  not  sufficiently  precise; 
and  as,  2dly,  tlic  patent  appeared  to  be  for  a  different  tiling  from  tliat  mentioned  in  the 
specification.  Held,  also,  that  as  the  word  malt  was  here  not  to  be  taken  in  its  usual 
sense,  viz.  of  an  article  used  in  the  brewing,  but  only  in  the  colouring  of  beer,  that  in  the 
patent  here  it  was  necessary  to  have  stated  the  purpose  to  wlilch  tlie  prepared  malt  was 
to  be  applied,  and  to  have  said  that  it  was  obtained  for  a  new  method  of  drying  and  pro* 
paring  malt  to  be  used  in  the  colouring  of  beer. 

Qjnarc^  'Whether  a  patent  can  be  good  if  obtained  for  a  mere  process  to  be  carried  on 
by  known  implements  or  elements  acting  upon  knowu  substances;  inasmuch  as  the 
word  *<  manufacture/'  in  21  Jac,  r.  3.,  seems  rather  to  be  confined  either  to  some  new 
article  or  to  some  new  instrument,  or  part  of  an  instrument,  to  be  used  in  wi«lri"g  an 
article  previously  well  known :  And  held,  that  at  all  events  no  merely  philoBophicfd  or 
abstract  principle  can  ansivcr  to  that  word^  or  be  the  subject  of  a  pa^t. 

m 
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M19.        in  conUniial  motion  to  the  acdon  of  heat;  and  it  then 

added^  that  the  process  might  also  be  perfonned  in  kilns 

made  nearly  of  the  ordinary  constmction,  under  proper 

*  

management,  and  by  various  other  contrivances.    The 

time  necessary  to  produce  the  efiect^  and  the  proper 
digree  of  beat  to  which  the  malt  was  to  be  exposed, 
were  also  stated  to  be  variable,  and  to  be  capable  of 
being  easily  learnt  by  experience  the  colour  of  the  in- 
ternal part  of  the  prepared  grain  affording  the  beat  cri« 
terion*  JbbM  C  J.,  at  the  trial,  thought  that-  the 
tiUe  of  the  patent  shewed  that  it  was  obtained  for  a  dif-* 
fierent  thing  than, th^t  stated  in  the  specification:  the 
patent  being  for  prqmring  malt,  which  must  mean 
making  it  from  barlqr,  whereas  the  specification  ap* 
peered  to  be  for  dryii^  malt  already  made.  He  also 
thought  that  it  was  defiective  in  not'  stating  the  purposes 
to  which  the  article^  when  prepared,  was  to  be  applied ; 
and  that  the  qwcification  did  not  state  the  prooesa 
with  snfficiadt  precision,  so  as  to  enable  other  persons 
afterwards  to  use  the  invention. 

m 

Harrison^  on  the  fourth  day  of  this  term,  moved  for  a 
new  trial,  on  the  ground  that  these  oliyections  were  not 
sufficient  to  destroy  the  patent  Malt  is  completed  by 
the  process  of  soaking  the  barley,  and  thereby  producing 
germination,  and  the  operation  of  drying  is  only  neces- 
sary for  the  purpose  of  keeping  it.  The  patent,  there- 
fore^ which  states  that  it  is  for  a  new  method  of  drying 
and  preparing  malt,  obviously  means  that  it  is  to  be  taken 
in  the  state  of  malt  before  it  is  to  be  thus  dried  or  pre- 
pared; and  the  invention  here,  which  is  of  great  value  to 
the  public  at  large,  only  consists  in  giving  particular  qua- 
tomak  already  existing.  Besides^  the  order  of  the 

words 
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words  *^  drying  and  preparing^'  also  shews  that  the  latter         1819. 
cannot  be  used  here  in  the  sense  of  making  malt  from        — — 

.  The  Knra 

barley*  Then,  as  to  the  second  objection,  it  is  not  agakut 
necessary  in  general  for  a  party  to  state  the  object 
to  which  the  thing  invented  is  to  be  applied,  and 
still  less  so  here.  For  here  the  invention  consists  in  a 
new  mode  of  preparing  a  well  known  article,  and  it 
must  be  presumed,  therefore,  that  the  article,  when 
prepared,  will  be  applied  to  the  old  uses.  In  this  case 
the  malt  is  used,  as  all  brown  malt  is,  for  the  colouring 
of  beer ;  and  the  great  advantage  is,  that  the  same  ob- 
ject is  obtained  with  a  less  quantity.  Then  as  to  the 
objection  that  the  specification  is  not  sufficiently  distinct 
in  stating  all  the  modes  of  effecting  the  process,  and  in 
omitting  to  say  in  what  state  the  malt  is  originally  to  be 
taken,  whether  wet  or  dry,  it  may  be  answered,  first, 
that  it  is  sufficient  that  even  one  mode  of  efiecting  it  is 
distinctly  pointed  out;  and,  secondly,  that  it  is  obvious 
that  it  is  immaterial  whether  the  malt  be  taken  in  a  wet 
or  dry  state,  for  the  process  is  to  be  continued  as  far 
as  400''  of  heat,  and  it  is  well  known  that  at  212%  all 
moisture  will  evaporate.  It  was,  therefore,  wholly  un- 
necessary to  state  that  circumstance  with  precision  in 
the  specification.  And  the  Court  will  not|  upon  light 
grounds  or  trivial  mistake^  set  aside  a  patent  which  has 
been  obtained  for  a  useful  and  valuable  invention. 

Cw\  adv.  vuU* 

Abbott  C.  J.  now  delivered  the  opinion  of  the 
Court.  We  have  taken  time  to  consider  of  this  case, 
not  by  reason  of  any  doubt  entertained  upon  the  motion^ 
but  in  order  that  the  defendant,  whose  rights  will  pro- 
bably be  cowhided  by  our  judgment,  might  not  be  af- 
fected 
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1919* '  fected  by  any  other  than  a  deliberate  and  considered 
'*'^~*  qsinion.  This  was  a  scire  fadas  to  repeal  a  patent, 
granted  to  the  defepdant^  for  what  is  called  in  the 
patoi^  '*  a  new  or  improved  method  of  drying  and 
preparing  malt."  The  patent  is  granted  under  several 
conditions  and  provisoes,  as  usnal  in  such  cases,  and 
amongst  others  a  proviso,  that  if  the  defendant  shall 
not  particularly  desaribe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  tlie  same*  is  to  be  per- 
formed, by  an  instrument  in  writing  under  his  hand 
and  seal,  to  be  enrolled  in  the  High  Court  of  Chancery 
within  ux  calendar  months,  then  the  patent  shall  be 
void.  Several  issues  were  taken  upon  the  record  of  the 
soire  fiicias,  one  of  which  was  upon  the  fact  of  the  en- 
rolment of  such  a  writing  (orqiecification,  as  it  is  com- 
monly called)  as  is  requined  by  the  proviso.  The 
Gflnse  was  tried  before  me  at  the  sittings  after  the  last 
term^  when,  upon  reading  the  patent  and  specification, 
(for  a  specification  had  been  in  fact  enrolled^  it  ap- 
peared to  me  that  the  proviso  had  not  been  complied 
with ;  and  this  question  arising  upon  written  instru- 
ments, and  being,  therefore,  properly  a  question  of  law, 
I  directed  the  jury  to  find  a  verdict  for  the  crown  upon 
that  issue,  which  was  accordingly  done.  In  the  pre- 
sent term  a  motion  was  made  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted;  and  upon  this  motion  the  defendant  has  a 
right  to  assume,  for  the  present,  that  the  novelty  and 
utility  of  his  invention  might  have  been  established  by 
proof;  and  the  question  before  the  Court  is  precisely 
the  same  as  that  which  I  determined  at  Nisi  Prius,  and 
depends  entirely  upon  the  construction  and  effect  of 
the  written  instruments,  viz.  the  patent  and  specification. 

And 
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And  upon  this  question  my  Brothers  Bayley  and  Hol^  1819. 
royd  agree  with  me  in  thinking,  that  our  decision  must 
be  against  the  defendant.  My  Brother  Best  having  againu 
been  engaged  when  he  was  at  tlie  bar  in  some  of  the 
earlier  stages  of  this  proceeding,  has  declined  taking 
any  part  in  our  deliberations.  The  language  in  which 
the  supposed  invention  is  described  in  a  patent  of  this 
nature  is  the  language  of  the  patentee  himself.  He 
represents  to  the  crown,  that  he  has  invented  this  or 
that  thing,  and  that  he  is  the  first  and  sole  inventor 
thereof,  &c. ;  and  the  crown  yielding  to  his  represent- 
ation, and  willing  to  give  encouragement  to  all  arts 
and  inventions  that  may  be  for  the  public  good,  grants 
to  the  patentee  the  sole  liberty  and  privilege  of  using 
his  said  invention,  for  a  certain  term,  under  the  con- 
ditions before  noticed.  It  is  obvious,  therefore,  that  if 
the  patentee  has  not  invented  the  matter  or  thing  of 
which  he  represents  himself  to  be  the  inventor,  the 
consideration  of  the  royal  grant  fails,  and  the  grant 
consequently  becomes  void.  And  this  will  not  be  the  less 
true,  if  it  should  happen  that  the  patentee  has  invented 
some  other  matter  or  thing,  of  which,  upon  a  due  re- 
.prcsentation  thereof,  he  might  have  been  entitled  to  a 
grant  of  the  exclusive  use.  It  is  well  known  that  the 
granting  of  monopolies  was  restrained  by  the  scat. 
21  Jac,  1.  r.  3.  to  the  sole  working  or  making  of  any 
manner  of  new  manufactures,  and  to  the  true  and  first 
inventor  of  such  manufactures.  Now  the  word  "  manu- 
factures" has  been  generally  understood  to  denote 
either  a  thing  made,  which  is  useful  for  its  own  sake, 
and  vendible  as  such,  as  a  medicine,  a  stove,  a  tele- 
scope, and  many  others,  or  to  mean  an  engine  or  instru- 
ment, or  some  part  of  an  engine  or  instrumenti  to  be 

employed, 
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1819.        employed,  either  in  the  making  of  some  previously 

known  article,  or  in  some  other  useful  purpose,  as  a 

against        stocking-frame^  or  a  steam-engine  for  raising  water  from 
mines.    Or  it  may  perhaps  extend  also  to  a  new  process 
to  be  carried  on  by  known  implements,  or  elements, 
acting  upon  known   substances,  and   ultimately  pro- 
ducing some  other  known  substance,  but  producing  it 
in  a  cheaper  or  more  expeditious  manner,  or  of  a  better 
and  more  useful  kind.    But  no  merely  philosophical  or 
abstract  principle  can  answer  to  the  word  manufactures. 
Something  of  a  corporeal  and  substantial  nature,  some* 
thing  that  can  be  made  by  man  from  the  matters  sub- 
jected to  his  art  and  skill,  or  at  the  least  some  new 
mode  of  employing  practically  his  art  and  skill,  is  re- 
quisite to  satisfy  this  word.     A  person,  therefore,  who 
applies  to  the  crown  for  a  patent,  may  represent  him- 
self to  be  the  inventor  of  some  new  thing,  or  of  some 
new  engine  or  instrument.     And  in  the  latter  case  he 
may  represent  himself  to  be  the  inventor  of  a  new  me- 
thod of  accomplishing  that  object,  which  is  to  be  accom- 
plished by  his  new  engine  or  instrument,  as  was  the  case 
of  Watfs  patent  (a),  in  which  he  represented  himself  to 
be  the  inventor  of  a  new  method  of  lessening  the  con- 
sumption of  steam  and  fuel  in  fire  engines,  and  by  his 
specification  he  described  certain  parts  to  be  used  in 
the  construction  of  fire  engines.     Or  supposing  a  new 
process  to  be  the  lawful  subject  of  a  patent,  he  may  re- 
present himself  to  be  the  inventor  of  a  new  process,  in 
which  case  it  should  seem,   that  the  word  "  method" 
may  be  properly  used  as  synonymous  with  process.  The 
language  of  the  patent  may  be  explained  and  reduced 
to  certainty  by  the  specification ;  but  the  patent  must 

(«)  8  T.  R.  95. 

not 
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» 

not  represent  the  party  to  be  the  inventor  of  one  thing, 

and  the  specification  shew  him  to  be  the  inventor  of      The  Kui« 

another ;  because,  perhaps,  if  he  had  represented  him-       w^uuu 

self  as  the  inventor  of  that  other,  it  might  have  been 

well  known  that  the  thing  was  of  no  use,  or  was  in 

common  use,   and  he    might    not  have  obtained   a 

grant  as  the  inventor  of  it. 

Now  to  apply  these  general  principles  to  the  patent 
and  specification  before  us.  The  defendant  has  repre- 
sented himself  to  the  crown  to  be  the  inventor  "  of 
a  new  or  improved  method  of  drying  and  preparing 
malt."  Malt  was  an  article  of  common  use  before 
the  granting  of  this  patent,  possessing  qualities  long 
and  well  known,  and  prepared  or  made  by  a  process 
practised  for  many  years,  of  which  drying  was  one  of 
the  last  stages.  And  it  is,  in  our  opinion,  impossible 
to  read  this  patent,  without  supposing  the  patentee  to 
claim  the  merit  of  having  invented  some  new  or  im- 
proved method  either  of  organ  or  process,  of  preparing 
or  at  least  of  drying  this  old  and  well  known  article. 
Then  has  the  patentee  by  his  specification  shewn  him- 
self  to  be  the  inventor  of  any  method  of  drying  or 
preparing  this  well  known  article?  For  this  we  are. 
to  look  at  the  specification;  and  we  there  find  that 
he  claims  to  be  the  inventor,  not  of  a  method  of 
drying  or  preparing  this  well  known  article,  but  of  a 
method  of  giving  to  it,  when  previously  preparedy 
some  qualities  which  it  did  not  possess  before,  or  which 
it  possessed  only  in  a  very  slight  degree,  namely,  the 
qualities  of  being  soluble  in  water,  and  colouring  the 
liquor  in  which  it  shall  be  dissolved,  which  latter  is 
tlie  object  in  view.  And  this  is  to  be  effected  by  a 
second  and  additional  process,  tlie  application  of  a  very 

high 
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1819.        high  degree  of  heat.     We  think  the  invention  men- 
■         tioned  in  this  specification  so  entirely  different  from 
•^         that  mentioned  in  the  patent,  as  that  the  latter  (if  any 
•  WiuELEB.      g^^j^  there  be)  remains  wholly  undcscribed  and  unspeci- 
fied, and  consequently  that  the  issue  could  not  be  found 
for  the  defendant.     It  was  contended  that  this  process 
was  in  truth  a  preparation  of  malt  to  answer  a  particular 
purpose,  and  that  the  purpose  need  not  be  noticed  in 
the  grant.     It  may  be  true  in  general  that  the  purpose 
need  not  be  mentioned  in  the  grant;  but  if  in  any 
particular  case  the  mention  of  the  purpose  be  necessary 
to  explain  the  words  previously  used,  to  shew  that  they 
were  not  used  in  their  ordinary  and  obvious  sense,  but 
in  a  sense  limited  and  confined  to  that  particular  pur- 
pose;   in  such  a  case,  we  think,  the  purpose  ought 
to  be  mentioned.     In  this  case,  if  the  patentee  had 
represented  himself  to  be  the  inventor  of  a  method  of 
preparing  malt,  for  the  purpose  of  colouring  beer  and 
porter,    every    person    who    read    his    representation 
would  understand,  that  the  malt  prepared  according  to 
his  method  was  not  intended  to  answer  the  common 
and  known  purposes  of  that  article,  viz.  the  brewing 
of  beer,  but  was  intended  only  for  the  special  and 
particular  purpose  of  colouring  the  liquor,  and  to  be 
used  in  addition  to  common  malt.     But,  as  we  have 
before  intimated,  we  think  no  person  could  conjecture 
that  to  be  the  object  of  the  invention  mentioned  in  this 
patent.     Tliis  being  our  opinion,  it  is  unnecessary  to 
say,  whether  or  not  a  patent  for  a  new  method  of 
drying  and  preparing  malt  for  the  colouring  of  beer, 
might  be  good  as  a  patent  for*  the  manufacture,  tlmt 
is,  for  the  malt  so  dried  and  prepared,  if  followed  by  a 
sufficient  specification,  which  it  probably  might  be: 

nor 
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nor  is  it  necessary  to  notice  at  any  length  the  apparent^       1819» 
defects  in  the  specification  accompanying  the  present      ^^  ^^^ 
patent     It  was  argued  that  the  term  "  malt"  is  applied      .J^^^, 
to  the  grain  as  soon  as  it  has  germinated  by  the  effect 
oF  moisture,  and  before  it  has  been  dried ;  that  malt 
in  that  state  might  be  taken  and  used  for  the  objects 
of  the  defendant's  invention ;  and  that  as  these  were  to 
be  accomplished  by  heat,   his  was  an  invention  for 
drying  malt     But  if  this  were  so,  then  the  specification, 
would  be  defective  in  not  informing  the  reader  that 
the  malt  to  be  used  for  the  intended  object  might  or 
ought  to  be  taken  in  that  state,  and  in  leaving  him  ta 
discover  by  experiment,  whether  it  should  be  taken  in 
that  state,  or  after  drying,  which   according  to  the 
most  common  use  of  the  word  malt  he  might  very. 
reasonably  suppose. 

Again,  this  is  a  patent  for  the  invention  of  a  raethodf , 
that  is,  of  an  engine,  instrument,  or  organ,  to  be  used. 
for  the  accomplishment  of  some  purpose;  or  at  least  of 
a  process  to  be  so  used.     The  patentee  does  not  proiess 
to  be  the  inventor  of  any  engine,  instrument,  or  organ : 
he  says,  that  a  coffee  roa3ter,  or  a  kiln,  or  any  thing  by 
which  the  grains  may  be  kept  in  motion  during  their 
exposure  to  the  requisite  degree  of  heat,  may  be  used.' 
Neither  has  he  described  any  certain  or  precise  pro* 
cess,  which,  admitting  that  there  may  be  a  patent  for  a 
process  only,  ought  unquestionably  to  be  done.     He 
does  not  mention  the  state  in  which  the  malt  is  to  be 
taken,   for  the  purpose  of  undergoing  the  procesfl^* 
whether  in  a  moist  or  dry  state  as  was  before  noticed; 
he  does  not  say,  what  heat  beyond  four  hundred  de- 
grees o{  FahrenheU  may  be  used;  he  does  not  fiimish 
the  operator  with  imy  means  of  knowing  when  he  has 
Vol.  U.  a  ^  tid^ 
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16 19*  this  degree  of  beat;  he  does  not  say,  during  what 
length  of  time  the  process  is  to  be  continued,  but  con- 
tents himself  with  saying,  that  <*  the  proper  degree  of 
beat,  and  time  of  exposure,  will  be  easily  learned  by 
experience,  the  colour  of  the  internal  part  of  the  pre- 
pared grain  affording  the  best  criterion;"  not  even 
mentioning  what  the  colour  is,  which  is  ^o  be  the 
criterion.  A  specification  which  casts  upon  the  public 
tiie  expense  and  labour  of  experiment  and  trial  is 
undoubtedly  bad.  If  it  be  said,  that  all  these  matters 
wili  be  well  or  easily  known  to  a  person  of  competent 
stdU,  (and  to  such  only  the  patentee  may  be  allowed 
to  address  himself,)  then  the  inventor  will  not  in 
reifiity  have  given  any  useful  or  valuable  information 
t6  the  public;  so  that  in  cither  way  of  viewing  the 
case,  there  is  either  no  certain  and  clear  process  de- 
seribed,  or  the  process  described  is  such  as  might  be 
phictised  without  the  assistance  of  the  patentee.  For 
these  reasons,  we  think  the  directron  at  Nisi  Prius  was 
right,  and  consequently  that  no  rule  should  be  granted. 

Rule  refused. 


UTiundayy         The  KiNG  agatust  The  Sheriffs  of  London,  in 

ft  Cause  of  Todd  and  Others  against  Jacob. 

Practice.    The  A  RULE  had  been  obtained  by  Comyii^  calling  on 

set  aside  an  the  plaintiffs  to  shew  cause  why  the  attachment  ob- 

t^^Ae  tained  against  the  sheriffs,  for  not  bringing  in  the  body, 

Aerifffor^ot^^  should  not  be  set  aside  upon  payment  of  costs.     It  ap- 

body  on  pay-  peared  upon  the  affidavits,  that  the  defendant's  attorney 

ment  of  costs,       f     ,  \.  . 

'on  the  applica-    bid  applied  to  the  filazcr  for  a  copy  of  the  writ,  and 
defendant,  who    that  in  the  copy  so  given,  one  of  the  plaintiflfs,  by  mis- 

iwore  to  merits, 

whera  it  appeared  that  no  bail-bond  had  been  taken  by  the  sheriff. 

take, 
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take,  was  described  by  thie  name  of  John  insteM  b^        l8ld« 
JumeSj  and  bail  was  put  in  in  due  time  in  the  name  of         .  ^ 
John.     The  plaintifis  took  no  notice  of  it,  and  pro*        <<ggi4 
ceeded  by  attachment  against  the  shetifis,  for  not  bring-       Loxdov. 
ing  in  the  bddy,  after  which  the  defehdailt  had  becoiile 
bankrupt.     Bail  was  then  put  iii  the  proper  nam^  arid 
the  defendant's  attorney  sWdre  to  merits.    It  appeared 
upon  the  afiidavits  tliat  no  bail-bond  had  been  taken. 

BoUand  shewed  cause.  This  must  be  considered  as 
an  application  on  the  part  of  the  sherifi^  or  their  officer, 
and  not  on  behalf  of  the  defendant.  It  is  sworn  that  the 
sheriffs  neglected  to  take  a  bail-bond ;  and  if  no  bail- 
bond  was  takeri,  there  is  ho  ground  for  this  application, 
for  the  defendant  could  not  be  damnified  by  the  attach- 
ment«  This,  therefore,  must  be  considered  as,  in  fdct^ 
an  a^jplication  in  behalf  of  the  sheriffs,  aiid  then  the 

affidavit  of  merits  is  iihitiaterial. 

The  Court  were  of  that  opinion,  and  refused  to  set 
aside  the  attachment,  ad  they  ccmsidered  it  was  in  reality 
an  application  by  the  sheriffs'  offiber,  he  being  the 
only  person  interested  in  setting  aside  the  attachment ; 

m 

atld  therefore  discharged  the  rule  with  costs. 


Morris  against  Hunt.  2^*^' 

xVp.  4tii. 

'^PME  rule  to  plead  expired  on  Saturday^  the  16th  PrKtice. 

jam^arf,.    On  Uiat  day  two  sununonses  were  takea  ^^SSX. 

out  and  served  in  the  evening,  for  further  time  to  plead,  ^^SiCTtiiwrta 

and  for  better  particulars,  returnable  on  Monday^'ihe  jgead  is returo- 

18th,  at  eleven  o  clock :  the  plaintiff's  attorney  did  not  guUr. 
attend  the  summonses,  and  on  Monday  at  three  o'clock 

A  a  2  signed 
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fl^ed  jodgment.  A  rule  nisi  having  been  obtained  for . 
setting  ai ide  this  judgment^  for  irregularity,  the  Courts 
after  hearing  jScor?^  BXudSmedley  agmii  the  rule^  heUJ, 
that -the  judgment  was  irreguhu*,  not  having  been  actu- 
aUy  i^ed  till  after  the  summons  was  returnable;  and 
they  said  that  this  was  distinguishable  from  Cake  v. 
Lord  lAftUeUm  (a)f  where  the  judgment  was  signed  btfore 
the  sununcms  was  returnable  and  the  rule  was  there-, 
fixre  made  absolute. 

(a)  9JXtedk954. 


3ie  vihie  meo- 
tNMMd  in  his 
public  notice^ 
and  although 
thcjarenot 
specially  en- 
tered and 
iniured. 


BiBKBTT  against  Willan  and  Others. 

A  CTION  by  the  plaintifi  against  the  defendants, 
as  proprietors  of  the  London  and  Exekt  coadi, 
to  recover  the  value  of  a  box  of  cociunea],  sent  by  thdr 
coach  to  Exeter.  At  the  trial  before  Abbott  J.  at  •  the 
London  eittings  after  lost  Trinity  term,  it  appeared  in 
evidence^  that  the  plainti£&,  who  were  wholesale  drug- 
gists in  London^  on  the  1st  of  Mareh^  1817}  had  re- 
ceived a  letter,  dated  Exeter^  subscribed  "  J.  Worthy^^ 
desiring  them  to  send  to  him  at  Exeter  sixty-five 
pounds  of  cochineal.  The  plaintiffs  having  had  dealings 
with  a  person  of  the  name  di  Jonathan  Worthy^  residing 
at  Exeter  J  packed  up  the  cochineal,  and  directed  it  to 
<«  J.  Worthy^  Exeter^  Their  porter  took  it  to  the  de- 
fendant's coach-office,  where  a  receipt  was  given  by  the 
book-keeper  for  the  box  in  question  described  as  a 
hoyi  of  cochineal^  and  on  the  same  day  the  plaintifis 
wrote  to  their  correspondent,  Mr.  Worthf^  informing 
hiAi;  that  they  had  executed  his  order.    The  coach 

r^ched 
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reached  Exeter  on  a  Saturday^  and  on  that  evening  a  1819, 
man  enquired  at  the  office,  if  a  box  had  arrived  for  ■ 
Mr.  WortJy,  and  upon  being  answered  that  such  a  box  ^^SST 
had  arrived,  he  asked  what  the  price  of  the  carriage  Willaw. 
was,  and  whether  he  might  have  it  on  the  next  day, 
the  answer  given  was,  that  the  price  was  I65.  6i,  and 
that  parcels  were  never  sent  out  on  a  Sunday j  but  that 
by  sending  for  it,  he  might  have  it.  A  labouring  man 
standing  near  the  inn  on  Sunday  night  was  accosted 
by  a  stranger,  and  promised  Gd.  if  he  would  fetch  from 
the  office  a  box  directed  for  Mr.  WortJty.  Upon  his 
assenting,  IG^,  Gd.  was  given  him  to  pay  for  the  car- 
riage, and  he  went  to  the  office  and  asked  for  Mr. 
Worthf%  box.  Upon  the  book-keeper's  asking  who 
had  sent  him,  he  replied,  he  did  not  know  the  person^ 
but  it  was  a  man  in  the  street;  the  book-keeper  said  he 
had  two  packages  for  Mr.  Worthy^  the  one  a  box,  the 
other  a  small  parcel ;  the  man  said  that  he  had  only 
money  to  pay  for  the  hax^  but  that  he  would  ask  the 
person  who  had  sent  him,  for  money  to  pay  for  the 
parcel  also,  and  on  his  going  out  of  the  office  and  so 
doing,  the  other  told  him  he  would  only  have  the  box 
ihen^  and  would  leave  the  parcel  till  the  following  day. 
The  book-keeper  then  delivered  the  box  to  the  matt 
who  had  applied  for  it,  and  the  latter  delivered  it  to 
the  stranger  who  had  employed  him.  It  was  proved, 
that  the  letter  of  order  was  not  written  by  Worthy^  the 
correspondent  of  the  plaintiffs.  It  was  further  proved, 
that  at  the  coach-office  of  the  defendants  in  London^ 
where  the  box  was  delivered,  there  was  affixed  a  pubh'c 
notice,  "  that  the  proprietors  would  not  he  answerable 
for  any  package  of  more  than  5/.  value,  if  lost  or  da- 
maged^ unless  the  same  be  specified,  and  insurance  paid 
ovQr  and  above  the  comimon  carriage ;"  but  the  porter 

A  a  3  who 
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1819i  who  carrie4.  the  pared  to  the  office^  V!9T^  th^  lie  did 
not  see  the  notice  mi  Hwa*  notprore^  that  the  plain- 
tiff himsdf  had  any  knowledge  o^  the  contents  ot  such 
nqfjoe»  Upon  these  fiu^t^  the  learned  Judge  directed 
ll^  jnry  fir9t,  that  if  th^  believed  the  plaintiff  Ipi^ 
the  contents  of  the  nqticc^  that  they  should  ^d  a 
T)|rdic(  for  th^  defendants ;  but,  secondlj^^if  thqr  cUd 
not  t)elieve  that  the  plaintiff  iFas  acqumnted  wJth  the 

.  • ' »  ■  -  * 

^I^Bt  ^  tbf  ftfttff^  %rt  tlw  tlwy  ahouUl  conuklpr  in 
uk  csfeiflie^i^  fltere  IkicI  b$en  i^  wimt  of  care  in 
thedefapidan^  hayiqg  dciiitered  the  parcel  tp  the  person 
wfiQ  CUQ9,  tox  it;  )iea4^  ttw^t if  a  parGd  waf  directed 
toapmpfig^iusra^  without 

fjpgGi§Fii^his  place  of  fkbpde^  the  carrier  ^fras  not  bouf^ 
l^fiWTyt^t  pflrc^  to  anyplace^  t^f  he  would  fully 
.^^ph|i|[e  tw  dnty  by  delivering  \%  at  his  offic^  to  any 
llpson  fqiniqg  ^^fom  t)ie  persppi  tqwham  itwa^so  d|- 
flffl^  fr.  wluw  he  ini^  reasoAalily  WRP.P^  ^  ^^^ 
bpm  that  peipK^n ;  and  he  left  it  to  the  jury  to  say, 
V(}iether»  under  the  circumstances  proved}  the  dcfend- 
'  ant  had  reasonable  ground  for  thinking,  that  tl^e  man 
to  whom  he  did  deliver  the  parcel  came  trom  the  per- 
liKVA  to  Y^hom  it  wa»  directed.  The  jury  found  a  ver- 
dict for  the  defendants. 

A  rule  nisi  for  a  new  trial  had  been  obtaiAed  by 

JUartyai^  on  the  ground  that  the  jury  had  been  di- 

arected  to  find  a  verdict  far  the  defendants,  if  they 
thought  the  plaintiff'  was  acquainted  with  the  terms  of 
the  notice^  and  i^  2dly,  the  defendants  had  not  taken 
due  care;  whereas,  assuming  that  the  defendants 
were  guilty  of  gross  negligence^  die  defendants  were 

still  Uable,  notwithstanding  their  notice ;  and  therefore 

the 
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the  two  questions  ought  to  have  been  left  distinctly        1819. 
and  separately  to  the  jury.     And  now. 


Scarlett^  Gumey^  Gaselee,  and  Tindal^  shewed  cau^ 
against  the  rule.  By  the  express  terms  of  the  notice 
the  defendants  are  not  to  be  liable  for  any  package 
above  5/«  value,  unless  specified,  and  an  insurance  be 
paid ;  and  assuming,  therefore,  tliat  the  jury  were  of 
opinion  that  the  plaintifi&  were  acijuainted  with  the 
terms  of  the  notice,  the  verdict  found  for  the  defend- 
ants was  right«  The  case  of  Beck  v.  Evans  {a)  was  an 
instance  of  very  gross  negligence,  and  even  the  autlio- 
rity  of  that  case  has  been  considerably  shaken  by  a  later 
decision  in  the  Court  of  Exchequer,  of  Leoi  v.  Water'^ 
house.  (J) 

Marryat^  Comyn^  and  22.  JS,  Comyn^  contra.  As- 
suming that  the  plaintiff  in  this  case  were  acquainted 
with  the  contents  of  the  notice,  stiU,  as  the  defendant^ 
received  a  box  of  cochineal,  with  the  contents  and 
value  of  which  they  were  acquainted,  they  are  not  dis- 
charged from  their  responsibUiQTs  if  they  have  been 
guilty  of  gross  negligence.  Beck  v.  Evans  is  an  autho- 
rity in  point :  there  the  carrier  had  received  a  cask  of 
brandy  which  leaked  on  the  road,  and  the  leak  having 
been  pointed  out  to  the  earner's  servant,  he  suffered  it 
to  continue,  and  a  considerable  quantity  of  brandy  was 
lost.  In  that  case,  although  a  notice  similar  to  tl|e 
present  was  given,  still  the  carriers  were  held  respon- 
siUe,  because  die  loes  accrued  from  their  own  nqiB- 
gence ;  and  the  late  case  oXBodenham  v.  BenneU  {c\  ia 

(a)  UEattf  244.  (6)  1  Pnce,  SSCK  (c}  4  Prke,  ST. 

Aa  4  the 


fiiftxin 

asjttbik 
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*ltlft»  j3ie  Ezeheqaer,  is  a  stnmg  aothority  to  shew,  that  this 
ii  what  the  kw  calls  gross  ti^gUgence.  And  there^ 
Wood  Baron,  q)eaking  of  these  notices,  says,  "  These 
special  oondttbns  were  introduced  for  the  purpose  of 
enmpdng  carriers  from  extraordinary  events,  but  they 

■ 

were  not  meant  to  exempt  them  from  due  and  ordinary 

,€uef  besides^  this  esse  does  not  come  within  the  terms 

of  the  notice,  for  here  the  box  was  not  lost  or  da^ 

magei^  bat  it  wai 


Araon  C  J.  I  certainly  thought  at  the  trial,  that 
•opposing  the  plaintiffi  to  have  been  acquainted  with 
the  terms  of  the  notice^  this  was  not  such  a  case  of 
gross  negligence  as  would  throw  the  onus  of  responsi- 
bility on  the  carrier.  Upon  consideration,'  however,  I 
am  not  so  dear  upon  that  point  The  case  of  Boden^' 
4na  ▼.  Bennett^  in  tlie  Exchequer,  is  an  authority  the 
other  way;  and  upon  the  whole,  I  thinic  there  should 
be  a  new  trial,  {b) 

Rule  absolute. 

(a)  See  JTUtonf.  Freeman^  3  Campb,  527. 


^^jf^  RicKETTs  against  Salwey. 

£^A^^    A  CTION  for  disturbance  of  plaintiff's  right  of  com- 
pbiDtjiri  rigiit  mon*    Declaration  stated,  that  the  plaintiff  was 

dedmrtioa         possessed  ot  a  certam  messuage,  and  divers,  to  wit,  one 

wss  pocewnl  of  •  mwwiage  and  land,  with  the  qipiiiteiMnti,  and  by  reaaon  tbercoC 
CNi|^  to  hcfo  oomnaoo  of  pasture,  &c. :  Held  that  this  allegation  was  dirisible,  and  that 
proof  that  plafartiff  waa  poasesaed  of  land  only,  and  entitled  to  the  right  of  common  in 
iwptct  of  it^  wsi  MifllaeDC  to  entitle  him  to  damages  pro  tanto. 

hundred 
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hundred  and  fifty  acres  of  land,  with  the  appurtenants         1819. 


Ricxms 


situate  and  being  in  the  parish  of  Ashford  Bawdier^  m 
the  said  county,  and  by  reason  thereof^  during  all  the  a^puuit 
time  aforesaid,  ought  to  have  had,  and  still  of  right 
ought  to  have  common  of  pasture  for  all  his  common- 
able sheep,  levant  and  couchant,  in  and  upon  said 
messuage  and  land  with  the  appurtenants,  in,  over, 
and  upon  a  certain  waste  or  common  called  the  Wheat 
Common^  situate  and  being  in  the  parish  aforesaid,  in 
said  county,  every  year  and  at  all  times  of  the  year, 
as  to  the  said  messuage  and  land  with  the  appurte- 
nants, belonging  and  appertaining.  And  that  the 
defendant  disturbed  him  in  that  right,  by  digging 
stone  quarries  upon  the  common.  Plea,  not  guilty. 
At  the  trial  at  the  last  Shrewsbuty  assizes,  before 
Garraw  B.',  it  appeared  that  the  right  of  common  was 
claimed  by  the  plaintiff  in  respect  of  Ashford  HaUj 
and  the  laud  usually  held  with  it,  on  which  issue  the 
plaintiff  failed.  It  appeared,  however,  that  he  was  pos- 
sessed of  land  within  the  parish,  in  respect  of  which 
he  was  entitled  to  a  right  of  common,  but  there  was 
no  messuage  upon  this  land.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  giving 
to  the  defendant  leave  to  move  to  enter  a  nonsuit. 
JV.  E.  Taunton^  in  last  Michaelmas  term,  having  ob- 
tained a  rule  nisi  for  this  purpose,  on  the  ground  that 
the  proof  did  not  support  the  right  of  common^  as 
claimed  in  the  declaration. 

Pullet*  and  IVinicr  {JeiDis  was  with  them)  shewed 
cause.  Here,  the  title  is  only  matter  of  inducement,  and 
in  Com,  Dig.  Action  on  the  Case  for  a  Disturbance,  B.  1., 
it  is  laid  down,  that  in  such  a  case,  a  variance  found 


t 


IV^*  Igr  TerdiSt  bom  the  pretcription  alleged  is  only  in- 
Tj^ixm  dueementf  and  does  not  hurt  In  Yarl^y*  liprnock  (a), 
jjjKSi^  the  dfctomrioq  al]^ged»  Ibat  plaintiff  was  seiaed  of 
^fit|f  acres  of  pastor^  uUy  of  ivieadowi  and  eighty  of 
anabie  land,  and  entitledf  in  respect  of  theniy  to  a  right 
ofoominon.  There  thejniy  found  a  right  of  oommoa 
in  vespect  of  ninety  acres  of  araUe^  meadow  and  pas- 
ting And  tbevo  i)oddri4geJ.  takes  the  distinction, 
Ibr  be  saySf  ^  Here  the  denwd  is  of  damnges  fi»r  a 
tort  done  to  l|is  common^  and  if  it  be  found  in  any 
par^  be  baa  damages  acoordipgly  :**  and  be  then 
notices  the  cases  of  prescription  and  contract  which 
jDOSfc  be  proved  as  laid.  That  case^  therefore^  is  pre- 
csM^  in  point  to  this.  So  in  Gregory  y.  Hm(b),  it 
was  held  that  ^  right  claimed  in  respect  of  a  messoage* 
and  twenty  acres  was  wdl  supported  bgr  evidence  of  a 
ri^t  in  reqpect  of  a  messuage  and  eighteen  acres  only. 
Berik  v.  Beamimi{c)f  Strode  j.JBjfi^id),  and  Rrrmr  ▼• 
Johnson  {e)y  shew  also  that  in  such  cases  a  variaijce  from 
the  title,  which  is  set  out  ouly  by  way  of  inducement,  is 
immaterial.  They  also  quoted  Fawles  v.  Mitteip{/)f 
and  Winn  v.  White,  (g) 

Taunton  and  Campbell^  contra.  The  declaration  after 
setting  out  plaintiff's  possession  of  a  messuage  and 
land  with  the  appurtenants,  proceeds,  that  "  by 
reason  thereof,  he  was  entitled  to  the  right  of  common.'' 
Now  the  words  <<  by  reason  thereof  shew  that  the 
right  is  claimed  for  both,  and  the  word  appurtenants 

(a)  Paimer,  269.     Cro.  Jac.  629.  S.  C.  (b)  Cro.  EL  531. 

(c)  le  £tui,  93.  (d)  4  Mod.  418.  (f)  QrQ,  £L  S36. 

{/)  5  Tttuni.  157.  (g)  2  £iack.  84a 

connects 


Salwxt. 
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cpnnects  the  land  and  messuage  together.  Then,  if  1819, 
so,  the  plaintiff  has  nbt  proved  any  title  in  respect  of 
a  messuage  and  land :  he  has,  therefore,  wholly  failed. 
And  the  inconvenience  resulting  from  the  contrary 
bebg  held  to  be  law  will  be  this,  that  the  p^^rty  who 
comes  prepared,  as  the  defendant  did  here,  to  answer 
one  case  ^  as  to  a  right  claimed  in  respect  of  a 
house  and  land,  will  be  turned  round  by  the  plaintiff's 
proving  a  right  in  respect  of  an  acre  of  land  in  some 
remote  corner  of  the  parish.  The  cases  cited  do  qot 
decide  the  point.  la  Yarh/  v.  Tumock  the  prescription 
was  proved,  and  the  only  variance  which  could  be 
suggested  was  in  the  quantity  of  land.  But  here  there 
is  one  part  wholly  omitted,  viz.  the  messuage.  In 
Strode  V.  Byrt  the  only  question  was,  whether  it  was 
necessary  in  a  possessory  action  to  set  out  the  title  at 
length,  and  the  Court  held  that  it  was  not.  But  here 
it  is  set  out  and  not  correctly  stated.  This  is  a  nedes- 
sary  allegation  for  the  plaintiff's  case.  If  it  be  not  made, 
he  has  no  case.  Then  if  so,  it  must  be  accurately 
proved  as  laid. 

Abbott  C.  J.  The  general  rule  of  pleading  in  cases 
of  tort  is  that  it  is  sufficient  if  part  only  of  the  alle- 
gation stated  in  the  declaration  be  proved,  provided  that 
what  is  proved  affords  a  ground  for  maintaining  the  ao- 

tion,  supposing  it  to  have  been  correctly  stated  as  proved.  ' 
There  is  one  exception,  however,  to  this  rule,  which  is 
where  the  allegation  contains  matter  of  description. 
Then,  if  the  proof  given  be  different  from  the  statement, 
the  variance  is  fatal,  llie  only  difficulty  in  this  case  is  to 
ascertwi  whether  these  words  i^re  matter  of  description 
or  not*  The  words  ar^  <<  that  the  plaintiff  was  possessed 

of 
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1819.  of  a  messuage  and  150  acres  of  land,  with  the  appurtd- 
— —  nants,  and  by  reason  Uiereof,  was  entitled  to  common  of 
ag^u  pasture  for  sheep,  levant  and  couchant,  on  the  said  mes- 
suage^ &c.  at  all  times  of  the  year,  upon  a  certain  com- 
mon called  Wheat  Common^  But  there  are  not  the  words 
**  thereto  belonging,"  or  any  others  of  the  like  import, 
so  as  to  connect  the  messuage  and  the  land  together. 
Had  there  been  such  words  of  connexion,  I  should  have 
thought  that  the  plaintiff  was  not  entitled  to  recover. 
But  this  is  not  the  case ;  and  the  messuage  and  lands  are 
not  connected  together  as  one  entire  tenement.  I  think, 
therefore,  that  these  are  not  words  of  description ;  but 
that  this  allegation  is  divisible,  and  that  it  may  be 
considered  as  stating  that  the  plaintiff  was  possessed  of 
a  house,  and  also  that  he  was  possessed  of  land,  and 
that  in  respect  of  both  or  either  he  was  entitled  to  the 
right  of  common  in  question.  That  being  the  case, 
the  plaintiff,  who  has  proved  an  injury  done  to  the 
right  claimed  in  respect  of  the  land,  is  entitled  to  a 
verdict.  The  rule,  therefore,  for  entering  a  nonsuit 
must  be  discharged.  The  defendant,  however,  is  en- 
titled to  have  the  verdict  entered  specially,  according 
to  the  evidence  at  the  trial,  and  then  this  objection,  if  it 
be  valid,  may  be  taken  advantage  of  upon  the  record. 

Bayley  J.  I  think  that  this  allegation  is  not  en- 
tire, but  divisible ;  and  that  if  the  plaintiff  proves  a 
part  only,  and  that  he  has  been  injured  in  respect 
of  that  part,  it  is  sufiicient.  The  allegation  is,  that 
the  plaintiff  was  possessed  of  a  certain  messuage  and 
150  acres  of  land,  and  that  in  respect  of  them  he  was 
entitled  to  the  right  of  common  in  question.  Now  I 
think  that  that  is  in  legal  effect  a  claim  of  a  right  of 

common 
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common  either  in  respect  of  the  whole  or  a  part,  and        181 9. 
that  the  plaintiff  is  not  bound  to  prove  his  right  in  respect  ' 

of  the  whole.  There  is  one  mode  of  putting  this  case  tu^abut 
which  will  make  it  more  intelligible.  Suppose  that  the 
right  had  originally  existed,  both  in  respect  of  the 
messuage  and  also  of  the  land,  would  it  be  an  answer 
to  an  action  for  the  disturbance  of  that  right  to  shew 
that  the  right  had  been  extinguished  in  some  part  of 
the  land.  It  is  true  that  that  is  only  putting  this  very 
case  in  a  different  light ;  but  it  shews  that  the  Court 
have  come  to  a  right  conclusion.  In  this  case  it  appears 
that  the  plaintiff  has  been  injured,' supposing  him  to 
be  able  to  shew  that  he  has  a  right  of  common,  either 
in  respect  of  the  messuage  or  any  part  of  the  land.  A 
difficulty  may  be  suggestedi  that  if  this  were  held  suffix 
cient,  it  would  follow  that  it  would  be  competent  for  him 
to  prove  his  right  in  respect  of  five  acres  here  and  five 
acres  there ;  but  that  is  not  so.  For  by  this  declaration 
there  is  only  one  right  claimed.  The  plaintifi^  there- 
fore, could  not  prove  distinct  rights  belonging  to  un- 
connected portions  of  land.  Then  the  case  of  Yarfy 
y.  Turnock  is  a  strong  authority  to  shew  that  the  pre- 
sent decision  of  the  Court  is  right.  There  the  declar- 
ation stated  the  plaintiff's  ckim  in  respect  of  60  acres 
pasture,  60  acres  meadow,  and  80  acres  arable  land, 
and  the  verdict  found  a  right  in  respect  of  90  acres 
arable,  meadow,  and  pasture ;  and  as  to  the  residue, 
that  the  plaintiff  was  not  entitled  to  it.  Now  there  the 
plaintiff  must  have  failed  if  it  had  been  necessary  to 
have  proved  the  whole  allegation.  It  is  said  that  he 
there  failed  only  as  to  quantity;  but  that  here  he 
has  fiiiled  as  to  quality,  not  having  proved  a  right  in 
respect  of  any  messuage  at  alL    But  there  is  no  found- 

utioa 
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lAl9.        ation  for  such  a  dirtinctioii;  and  I  ami  therefore^  of 
ojpinton  that  the  verdict  is  right. 


SALwxr.  lloLBOTD  J.    I  am  of  the  same  opiiuon,  that  the 

allegation  in  this  case  has  been  sufficiently  proved. 
It  u  quite  ehoi]^  in  cases  of  tort  if  you  prove  the 
same  ground  of  action  laid  in  the  dedaraiion,  although 
not  to  the  extent  there  stated.  And  in  such  cases  the 
tioivrt  mil  give  judgment  3S  if  the  declaration  nad 
been  originally  confined  to  tbe  ground  of  action 
provcsd.  In  the  cases  of  eimtract  and  prescription  it 
ifrdi^^t;  for  in  the  fermeri  if  all  that  is  stated  in 
th^  declaration  be  not  proved,  it  is  a  proof  of  a  different 
contract,  and  a  di£Eertot  ground  of  action.  The  par^, 
therefore,  cannot  b^  entitied  to  the  judgment  of  the 
Coart  In  the  latter  case^  where  a  prescription  is 
iJlflged  in  bar,  it  is  one  entire  things  and  must  be 
proved  as  laid.  In  the  present  case  the  declaration 
does  not  allege  any  prescription,  but  states  that  the 
plaintiff  was  possessed  of  a  messuage  and  land,  and 
tiiat  he  ought  in  respect  of  them  to  have  a  right  of 
eommon.  Now  the  proof  given  is  not  of  a  different 
allegation,  but  of  the  same  allegation  in  part^  and 
that  is  sufficient.  It  is  admitted,  that  if  the  allega- 
tion had  been  of  a  right  in  respect  of  a  certain  quan- 
tity of  land  only,  and  the  proof  had  been  of  a 
right  in  respect  of  a  part  of  that  land,  it  would 
be  sufficient.  Then  how  can  it  be  contended  that 
it  makes  any  difference  that  the  premises  in  respect 
of  which  the  right  is  not  proved  are  of  a  different 
description  from  those  in  respect  of  wliich  it  is  proved. 
If  it  be  sufficient  to  prove  part  of  an  allegation  claiming 
a  right  in  r^pect  of  land  only,  there  is  no  principle 

of 
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of  law  which  shews  that  the  same  rule  does  not  apply         1819. 
to  an  allegation  claiming  such  a  right  in  respect  of  a 


Salwit* 


messuage  and  land.  For  these  reasons,  I  am  of  opinion        agmnM 
that  the  verdict  is  right. 

Best  J.  In  cases  of  contract  and  prescription  the 
allegation  must  be  proved  as  laid ;  but  that  rule  is  not 
applicable  to  cases  of  tort,  where  the  right  is  merely 
the  inducement  to  the  action.  In  this  case^  the  plaintiff 
is  entitled  to  our  judgment,  if  he  has  a  right  of  common, 
and  that  right  has  been  disturbed  by  the  defendant. 
Now  he  has  stated  a  right  in  his  declaration,  and  has 
proved  the  same  right  in  part  by  his  evidence ;  and  I 
think  that  is  sufficient  to  entitle  him  to  damages  pro 
tanto.     The  rule,  therefore^  must  be  discharged. 

Rule  discharged. 


Do£,  dem.  Roberts,  against  Roberts,  Widow. 

T7JECTMENT  for  certain  premises  situate  in  the   No  man  can  be 

county  of  Worcester.  At  the  trial  at  the  last  as-  lege  his  own" 
sizes  for  that  county,  before  Garros  B.,  the  plamtiff  ^"^j^. 
rested  his  case  on  a  deed,  executed  August  1st,  1817,   «nd,  therefore, 

where  a  deed 

by  which  George  RqbertSy  the  husband  of  the  defendant,   of  conyeyance 

....  of  an  estate 

had  conveyed  the  premises  in  question  to  him ;  and  the  from  one  bro- 

only  question  was,  as  to  the  validity  of  this  deed.     The  was  exerted" 

solicitor  who  had  prepared  the  deed  proved  its  exe-  {^^^^^^ 

cution.     On   his  cross-examination,  he  said  he  had  qujlification  to 

kill  game: 

received  instructions  from  both  parties,  who  were  bro-    Held  that,  as' 

1  .         mi  t  J      v>  against  the  par- 

thers,  to  prepare  it.     That  the  avowed  object  was  to  ties  to  the  deed, 

give  the  present  plaintiff  a  colourable  qualification  to  Imd^,^  »„«!. 

kill  game,  and  to  get  rid  of  an  information  then  pend-  ^^^J^^^f^ 

ing  against  him.    That  he  told  George  that  it  was  a  ^^r  the  pre- 

dan- 


368 .  CASES  IN  HILARY  TERM 

1819.        dangerous  deed  for  him  to  execute,  but  he  said  he 
.~T"         could  trust  his  brother.     The  title  deeds  were  retained 

Dos,  aem 

RoBXKTs,       by  George  in  his  own  possession.    It  was  objected,  that. 

BoBUTs.  this  evidence  was  not  receivable;  that  a  party  could  not 
avoid  his  own  deed  by  shewing  fraud,  to  which  he  was 
himself  a  party.  The  learned  Judge  received  the  evi- 
dence, and  the  defendant  had  a  verdict.  A  role  nisi 
having  been  obtained  in  last  Michaelmas  term  for  sel» 
ting  aside  this  verdict. 

Puller  and  Campbell  now  shewed  cause.  They  relied 
on  the  case  oi  Plaiamone  v.  Staple  (a),  where  an  injunc-^ 
tion  was  obtained  to  restrain  the  defendant  from  suing 
on  a  rent  charge,  granted  for  the  purpose  of  a  qualifi- 
cation to  sit  in  parliament.  In  Birck  y*  Blagrave  (b)^ 
the  conveyance  was  to  avoid  being  sheriff  of  London  : 
and  it  was  held,  that  it  was  wholly  inoperative :  and 
Ward  V.  LatUs  (c)  is  to  the  same  effect. 

Jervis  and  Peake^  contra,  were  stopped  by  the  Court* 

Abbott  C.  J.  There  is  no  doubt  in  this  case.  The 
plaintifi^  at  the  trial,  produced  a  proper  deed  of  con- 
veyance, and  proved  its  execution,  and  by  that  he 
established  his  title  to  the  premises.  The  defend- 
ant endeavoured  to  defeat  this,  by  shewing  that  the 
deed  was  delivered  for  the  fraudulent  purpose  of  giving 
to  the  plaintiff  a  colourable  qualification  to  kill  game; 
but  in  the  case  of  Montefiori  v.  Montcfiori  (a).  Lord 
Mansfield  expressly  said,  "  that  no  man  shall  set  uphis 
own  iniquity  as  a  defence,  any  more  than  as  a  cause  of 
action."     Here  that  is  attempted  to  be  done ;  but  the 

(a)  Coo]»er.  Cos.  in  Chan%  250.  (6)  Amb.  264. 

(c)  Pnc.  in  Ch*  182,  (rf)  1  J9hck.565. 

defendant 
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defendant  cannot  be  allowed  to  be  heard  upon  this  matter*         1819L 
The  case  is  quite  different  from  those  which  have  been  ■ 

cited.  In  the  two  latter,  the  fraudulent  deed  was  never  Rom*t» 
delivered ;  and  in  the  case  of  Platamone  v*  StapU,  the 
party  might  very  liicely  have  intended  to  give  ^  rent* 
charge,  only  in  the  event  of  the  defendant's  becom- 
ing a  member  of  parliament,  and  the  Court  might  very 
properly  have  decided  that  case^  on  die  ground  that 
that  object  had  failed.  On  die  authority,  however,  of 
Mxmtefiori  v.  Montefiorij  which  is  expressly  in  point,  I 
think  that  there  ought  to  be  a  new  triaL 

Baylet  J.  There  is  no  donbt,  that  where  two  per- 
sons agree  to  ootaimit  a  fraud,  neither  of  them  can  ex* 
pect  any  assistance  from  a  court  of  law,  to  relieve  him 
against  the  consequences  of  it.  This  defence  ought  to 
have  had  no  weight.     By  the  production  of  the  deed, 

• 

the  plaintiff  established  a  primi  &cie  title;  and  we 
cannot  allow  the  defendant  to  be  heard  in  a  court  of 
justice  to  say,  that  his  own  deed  is  to  be  avoided  by  his 
own  fraud.  The  cases  are  very  distinguishable  fitun 
this.  In  Birch  y.  Blagravey  Lord  Hardwicke  expresAy 
puts  it  on  the  ground  not  of  fraud  but  of  mistake;  and 
in  PkUamone  v.  Staple^  the  deed  was  executed  for  a 
special  purpose^  which  never  took  efiect.  There  must 
therefore,  be  a  new  triaL 

HoLROTD  J.  A  deed  may  be  avoided  on  the  ground 
of  fraud,  but  then  the  objecdon  must  come  from  a  per- 
son neither  party  nor  privy  to  it,  for  no  man  can  al- 
lege his  own  fraud,  in  order  to  invalidate  his  own 
deed.  The  case  of  Howes  v.  Leader^  (a)  is  also  in  point 

(a)  Cro.  Jae,  27a     Ydv,  196.  S.  C. 

Vol.  II.  Bb  Tliere 
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|8id»        There  it  was  held,  upon  a  plea  of  the  statute  of  13  Eliz. 

to  a  deed,  that  the  defendant  was  not  such  a  person  as 

B0UKTK,  could  plead  that  plea ;  and  this  reason  is  given,  that 
the  statute  makes  the  deed  void  as  against  the  creditor, 
but  not  as  against  die  party  himself,  his  executors  oi* 
administrators,  for  as  againbt  them  it  remains  a  good 
deed  of  gift.  That  case,  therefore,  as  well  as  the  one 
in  Blacksiofie^  proves,  that  the  estate  passed  by  the  exe- 
cution of  this  deed ;  and  that  until  a  re-conveyance 
takes  place,  the  plaintifT  is  entitled  to  the  possession 
of  it. 

Best  J.  There  is  only  one  case,  tliat  of  fraud,  where 
a  deed  can  be  avoided  by  parol  testimony,  but  that  cannot 
be  done  where  both  the  parties  to  the  deed  are  impli- 
cated in  the  fraud.  Here  they  were  both  guilty  of  an 
indictable  conspiracy,  in  endeavouring,  by  this  fraudu- 
lent transaction,  to  get  rid  of  the  information  then 
pending  against  the  plaintiff.  The  most  favourable 
way  in  which  this  case  could  be  put  for  the  defendant 
would  be,  to  say  that  this  was  a  voluntary  conveyance; 
but  even  then  it  would  be  good.  I  am  therefore  of 
opinion,  that  there  must  be  a  new  trial. 

Rule  absolute. 


lb 
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181f>. 


Doe,  dem.  James  and  Another,  against  Stanton.  Friday, 

Ftv»  30u 

p^JECTMENT  for  certain  counting-houses  and  whar&  Where  a  de- 
situated  in  the  city  of  Worcester.    At  the  trial  bSngMrvrf 
at  the  last  Suvimer  assizes  there,  before  Garraw  B.,  the  T*^  '  ^^•^" 

'  tion  in  qect- 

only   question  was,   whether   the  defendant  was  the  "*"**»  "wnted 

,11,,  to  the  character 

tenant  in  possession.     It  appeared  tliat  the  declaration  of  tenant  in 
in  ejectment  had  been  served  on  him,  and  explained  to  afterwaidt 


him,  and  he  then  answered,  that  if  he  had  known  the  SeSed^HeW 
business  the  day  before,  he  miirht  have  been  served  «!»*>»  was  quite 

^  euffiaent  en- 

on  the  wharf.  -  It  appeared  also  that  he  sold  coals  denceforajury 

.  1         -1      i_  111  to  find  that  he 

there,  and  paid  the  rates,  and  that  he  was  a  ser-  wbb  the  tenant, 
vant  to  Dyneley^  the  proprietor  of  the  wharf,  who  IjthSI^1tai» 
was  the  person  whose  natoe  was  on  the  parish  rates.    It  w«»«d  that 

'  '^  he  was  in  the 

was  contended,  that  as  there  was  no  evidence  to  shew  «tuation  only 

of  a  serranty 

an  occupation,  ov  a  claim  to  occupy  in  his  own  right,   and  managed 
the  defendant  must  be  taken  to  be  a  mere  servant,  the  real  owmr 
against  whom  an  ejectment  will  not  lie.     The  learned  «*^P*""*'"» 
Judge  being  of  this  opinion,   the  plaintiff  was  non- 
suited.    A  rule  nisi  for  setting  aside  this  nonsuit^ 
having  been  obtained  in  last  Michaelmas  term,  on  the 
authority  o£Doe  v.  Stradling.  {a) 

Campbell  now  shewed  cause.  If  the  defendant  be 
not  the  tenant  in  possession,  ejectment  will  not  lie 
against  him.  And  this  appears  from  the  affidavit  . 
necessary  to  obtain  judgment  against  the  casual  ejec- 
tor; for  a  service  on  a  servant  on  the  premises,  will 
not  do.     In  Doe  v.  Wilde  (&),  it  seems  to  have  beta 

(o)  S  Starhe,  187.  (6)  5  TaUfU.  18J. 

B  b  2  atfumed, 


i 

m 


\   .■ 
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ttsoined,  that  m  gecbnent  will  not  lie  against   a 

bailiff    Here  the  ddendant  was  a  competent  witne»» 

and  might  have  been  etaminad  if  die  action  had  been 

'  btoai^  against  the  right  persoQ.    After  the  ejectment 

.    eomea  the  actiai  fiur  mesne  profitg»  and  can  it  be  said 

m 

iku  that  wonld  lie  against  a  mere  serfant»  who  has 

^       JMbr,  oonl]A»  was  stopped  by  the  Ckmrt 

* 

^AnonCJ.  It  qipears  to  ha?e  been  too  hastily  at* 
«uaed  at  nisi  pria%  that  the  defendant  was  in  the 
sitqatkm  of  a  tnere  servant  For  there  was  proof  given 
jdiat  he  bore  the  character  of  tenant,  capaUe  perhaps 
,of  benig  ekpfadnedf  bot  certainly  not  explained  by  any 
#ridenee  in  the  case.  He  paid  the  ratesi  and  it  does  not 
4i||ieiDr  that  fioy  one  dse  did;  it  is  said,  that  another 
;penott.  was  ratad,  but  that  is  by  no  means  ccmduuve, 
fer  nothing  is  mo|re  common,  than  for  a  name  different 
jrom  that  of  the  real  occupier,  to  appear  in  the  parish 
books.  As  to  the  point  suggested,  that  a  servant  is 
not  liable  to  an  ejectment,  it  is  going  too  far  to  say, 
that  nnder  no  circumstances  that  can  be.  There  may 
be  cases  in  which  the  Ck)urt  would  hold,  that  eject- 
ment would  lie  against  a  servant.  But  it  is  unneces- 
sary to  decide  that  point  in  this  case. 

Bayley  J.  It  is  suiBcient  to  subject  a  party  to  this 
action,  that  he  has  the  visible  occupation  of  the  premises, 
and  it  is  not  necessary  that  he  should  have  such  an  in- 
terest as  to  enable  him  to  maintain  trespass.  When  a 
servant  is  served  with  a  notice  of  ejectment  as  tenant  in 
possession,  it  is  competent  for  hun  to  explain  his 

6  situ- 
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situation,  oud  so  to  set  the  other  party  right;  or,  as  he         1819. 

seems  to  have  done  in  this  case,  to  mislead  him.     If  he        — » 

DoEf  dm. 
adopts  the  latter  course,  it  is  very  possible  that  a  juiy        Jaxis, 

may  think  that  he  ought  to  be  considered  as  the  tenant  £^now^ 
in  possession.  As  to  what  is  urged  with  respect  to  the 
mesne  profits,  the  answer  is  easy.  The  recovery  in 
ejectment  only  proves  the  title,  but  in  order  to  support 
that  action,  he  must  go  further,  aiid  prove  actual  oc- 
cupation by  the  defendant.  That  was  determined  in 
Aslin  V.  Parkin,  (a)  Upon  the  whole,  I  think,  that 
there  was  quite  suflScient  evidence  in  this  case^  for  the 
jury  to  find  that  the  defendant  was  the  tenant  in 
possession. 

HoLRovD  J.  I  am  of  the  same  opinion*  The  de^ 
fendant  when  he  was  served  with  the  declaration  as 
tenant  in  possession,  assented  to  that  character,  and 
that  assent,  coupled  with  his  subsequent  appearance 
and  plea,  was  sufficient  evidence  to  go  to  the  jury* 

Best  J.  concurred. 

Rule  absolute.. 

{a)  2  Burr.  668. 


Thobfe  against  Beer.  jp^^^ 

F§b.  5th. 

f^ASELEE  had  obtained   a   rule  nisi   for  settuiff  Fhustice. 
aside  a  wnt  of  execuUon  for  uregulanty,  on  the  guiaii^. 
ground  that  a  vnit  of  error  had  been  previously  sued 
out  and  allowed,  although  it  had  not  been  sarved.    It 

Bb  3  appeared 
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lftl9«  appMured  that  the  writ  of  error  was  soed  out  on  die  12th 
UawmbeTf  Ktatnable  on  die  il9th.  Judgment  was 
UffteA  OD  die  2dd  of  NovaiAeti  notioe  of  taxadon  of 
eoitt  was  given  on  the  12th  iNavember  for  the  21st,  on 
whidi  dqr  the  costs  were  taxed)  and  the  writ  of  esecodon 
%raa  issued  on  the  3dth  November,  It  further  appeared, 
that  on  2Sd  December^  the  defiandant  took  ont  a  sum- 
moos  before  a  single  judges  for  the  plaintiff  to  diew 
canse  wl^  the  writ  of  esecudon  should  not  be  set  ainde 
Sft  insgdarity;  and  the  only  irregularity  then  sog- 
gjHted  wa%  that  no  notioe  in  writing  had  been^^ven  of 
die  taxation  of  ^  costs.  .That  application,  however, 
fidkd.  The  aDowance  of  the  writ  of  error  had  never 
been  serfed  od  plaintiff's  attoniejr,  nor  had  he  any 
knowledge  of  it  previously  to  the  present  applicBtkm. 

« 

*   Cbaya  shewed  canse.    He  admittri  that  the  service 

of  the  aDowanoe  of  a  Writ  of  error  was  nc^  necessary^ 

but  ccmtended,  that  the  defendant^  by  not  mendomng 

this  irregularity  at  the  time  of  the  summons  before  the 

single  judge,  must  be  taken  to  have  waived  it. 

Gasdeef  contra,  contended,  that  this  was  no  waiver, 
and  that  the  ^party  was  at  liberty  to  take  advantage  of 
it  now. 

7%e  Court  said,  that  they  were  of  opinion,  that  this 
was  a  waiver  of  the  irr^gulariQr*  Where  a  party  ap- 
plies to  a  Judge  in  chambers,  or  to  the  Court,  he  is 
bound  to  state  all  the  irregularities  on  which  he  means 
to  rely,  and  must  be  considered  to  have  waived  all 
thoBe  which  he  does  not  state  at  the  time.  This  rule 
is  founded  in  great  convmience,  and  sliould  be  adhered 

to. 


* ' 
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to.     However,  X  as  this  was  a  question  of  doubt,  and  .a  1819^ 

conclusion  to  which  they  had  not  come  without  great  — — 

hesitation,   they  said   they  would  discharge  the  rule  agauut 
without  costs. 

llule  discharged* 


The  King  aminst  Houghton-le-Spring.        ^^!'''l!*t* 

^  Feb.  6U1. 

TTPON  an  appeal  against  an  order  of*  removal  of  jo  makeaTA- 
two  justices,  whereby  Ann  Cowellj  widow,  and  her  hiriM^andwf- 
9  four  children,  were  removed  from  Houg/Uon-le-Spring  ]^^^^^ 
to  Harraton ;    the  sessions  quashed  the  order,  subject  ccssary  that  tfa« 

■     '  contract,  when 

to  the  opinion  of  the  Court  on  the  following  case :  by  deed,  should 

be  executed  by 

The  pauper,  Ann  Cowellj  was  the  widow  of  WiUiam  thenuttter;  it 
Cawellj  and  the  four  children  mentioned  in  the  order  Jhathe^acoeptcd 
were  their  children.     WiUiam  Cawell,  on  the  12th  day  SelS^Ae 
of  October  J  1805,  being  unmarried  and  without  child  ^»1  ^\ 

°  therefore,  where 

or  children,  duly  executed,  together  with  sixiy-ond  other  •  pauper  exe- 
cuted a  deed^ 
persons,  a  deed,  which  puqx^rted  to  be  an  indenture,   by  whkh  he 

whereby  it  was  witnessed,  that  they  whose  names  or  to  serve  the 

marks  were  thereunder  written,   and  seals  aiSSxed,  for   ^^^^^^^ 

and  in  consideration  of  one  shilling  a  piece  then  re-    T^'^  entered 

"         ^  into  and  con- 

ceived, and  of  certain  wages  to  be  paid  to  them,  had   tinned  in  bis 

service  for  thaft 

hired  and  bound  themselves  to  Thomas  Croudace  and  period,  it  waa 
Sobir  Watkinj  and  their  heirs,  to  be  their  servants,   deed,  although 
workmen,  barrowmen,  hewers,  and  putters  of  coal,  or   "^^^^^^^ 
drawers  of  horses,  from  the  18th  day  of  October  next  ?"«*»*  ^  *»^f 

"^  been  received 

ensuing,  till  the  18th  day  of  October ,  1806.  This  deed  in  evidence  to 

®  >^        1.     .       t  r  ■'*®^  ***®  terms 

was  executed  by  WiUiam  CaweU,  in  the  presence  of  as  of  the  hiring, 
agent  of  Thomas  Croudace  tind  Sober  Watkin^  but  it 
was  not  signed  by  Thomas  Croudace  or  Sober  Watkin 

B  b  4f  them- 
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t)ieiiiielT«9  gr  by  my  one  on  thdr  bdMl£  WUUaap 
OnmB.  0Dtend  into  the  service  of  Tkmmu  Qrmdaee  uA 
Sober  Waikin^  in  pojnaance  of  the  deed,  on  the  18th  of 
October^  IdOS^  and  continued  in  that  service^  till  the 
ISth  of  OcUiberf  1806t  and  received  the  wages  specified 
in  the  deed,  and  lived,  during  the  whole  of  his  yearns 
aenrio^  in  the  township  of  HarraUmf  aiid  acquired  no 
tettleinent  subsequently.  The  sessions  thought  that 
di#  deed'was  not  legally  admissible  in  evidence  be- 
oanse  it  purported  to  be  an  indenture,  and  was  not 
exeeoted  by  THomat  Craudaee  and  Sober  Watkinj  or 
either  of  iheniy  or  by  any  person  on  their  behalf;  and 
considering  fiirther,  that  without  it  there  was  no  su& 
flflient  eridence  of  a  hiring  fi)r  a  year,  Aey  quashed  the 
order* 

'  Kekan^  in  eupport  of  the  order  of  sessions.  Tonake 
.  this  a  ndidoontftic^  it  most  be Mnding  on  both  parties: 
biKi  it  was  not  executed  by  the  master,  and  tberefinre 
he  wis  not  bound  by  its  stipulations.  Then  unless 
the  deed  be  admissible,  there  is  nothing  but  a  ser- 
Tice  for  a  year;  and  the  sessions  have  negatived  the 
fact  of  there  ever  having  been  a  hiring  for  a  year. 

Grey^  contr^  It  is  by  no  means  necessary  that  a 
writtm  agreement  should  be  actuaUy  signed  by  the 
master,  in  order  to  constitute  a  valid  contract  of  hiring 
and  service.  It  is  quite  su£Bcient,  to  shew  that  the 
master  accepted  the  services,  upon  the  terms  of  such  isi 
contract;  and  it  is  quite  clear  in  this  case,  that  the 
master  accepted  the  services  of  the  pauper,  upon  the 
terms  of 'the  agreement.  Then  if  so,  the  deed  should 
have  been  admitted  to  shew  what  the  terms  were  on 

which 
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which  the  pauper  came;  and  if  that  bad  been  done,        1819. 
there  would  have  been  a  clear  hiring  for  a  year,  and 
a  service  for  a  year. 

Baylet  J.  The  only  question  in  this  case  is,  whether 
the  execution  of  the  indenture  by  the  servant  only  is 
sufficient  to  constitute  a  valid  contract  of  hiring.    Now 
in  order  to  do  that,  there  must  be  an  obligation  both  on 
the  part  of  the  servant  and  the  master ;  here  it  ia  ad- 
nittedy  that  the  execution  by  the  servant,  bound  him  to 
serve  for  a  year ;  and  the  objection  is  only  that  the 
master  was  not  equally  bound  to  keep  h;m.     But  if 
the  master,  knowing  the  terms  by  which  the  servant  is 
bound,  accept  his  service,  then  1  apprehend  that  the 
agreement  must  be  considered  binding  on  him,  although 
lie  has  not  executed  the  deed.   For  it  is  laid  down  in 
Co.  LitU  (a),  that  a  party  who  takes  the  benefit  of  a 
deed,  is  bound  by  it,  although  he  has  not  executed  it. 
But  the  sessions  have  not  found  the  fact,  that  the  master 
had  this  knowledge;  and  although  it  is  probable  tbat 
they  would  have  found   it,   stiD,  having  stopped  the 
case  in  limine,  it  must  now  go  back  to  them  to  have 
tills    fact   determined.      Their  proper   course  would 
have   been,  •  to   have  received   the  deed   in  evidenct, 
and  then  to  have  permitted  the  party  to  have  proved 
such  facts  from  which  the  knowledge  of  its  contents 
by  the  master,  and  his  acceptance  of  the  service  on 
those  terms,  might  be  inferred. 

HoLKOYD  J.  The  only  difficulty  in  this  case  is, 
that  the  sessions  should  have  found  the  fact  of  the 
acceptance  of  the  service  by  tlie  master,  under  the 
terms  of  the  deed.    It  is  stated,  that  the  servant  con- 

(a)  t^ja  h.  n^e  1. 

tinued 
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1819. 


tilt  King 
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IIooainov*Lz- 
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tinued  in  the  service  for  a  year ;  and  if  it  had  been 
found  as  a  fact,  that  the  master  was  cognizant  of 
the  contents  of  the  deed,  his  receiving  the  servant  in 
pursuance  of  it,  would,  in  point  of  law,  have  been  a 
receiving  him  on  the  terms  therein  contained,  which 
would  be  sufficient  to  confer  a  settlement.  It  is,  how- 
ever,  for  the  sessions  to  find  these  facts,  and  to  draw 
this  inference. 

Case  sent  back  to  sessions,  (a) 


(a)  Abbott  C.  J.  was  sitting  at  Nisi  Prius  at  GuUd/talt,  during  the 
whole  day.    Best  J.  was  in  the  Bail  CourL 


Saiwrday, 
Feb.  6th. 


The  King  against  Daman. 


viction  stated  as  follows,  ^<  Qe  it  remembered,  that  oti 
SlttJanuaryy  1818  at,  &c.  Sir  Henry  Fane,  of,  &c. 
at  the  instance  and  on  the  behalf  of  the  Htmotarable 
Anne  Fane,  mdam^  lady  of  the  manor  of  Avon  Tyr- 


InaoonTiction,  HpHE  defendant  had  been  convicted  before  three  jus- 
founded  upou       X  '' 

5&S.  C.14.  tices  of  the  county  of  SoidhanqOonj  under  t^e 

s*  5t  it  must  be 

distinctly  stated  5  6*  3.  c.  14.  5.  S.  of  destroying,  with  a  net,  fish  in 
atkm  and  in       eodosed  grounds,  being  private  property.    The  con- 

the  evidence, 
that  the  pro- 
ceeding was  at 
the  instance  of 
the  owner  of 
thefifehery; 
and,  therefore, 

merely  stated  in  Tell,  in  the  said  county,  came  in  his  proper  person 
^^^["^■J^  before  us,  and  gave  us  to  be  informed,  &c  It  then 
victbn,  that  the  procsecded  to  Set  out  a  regular  information  by  Sir 

proceeciing  was     ^  a  ^ 

«t  the  instance     H.  Fancj  against  the  defendant^  for  the  ofience,  con- 

of  such  owner, 

and  where  the 

infiirmttion, 

whhoutoon- 

tuning  any 

such  aileffation, 

condiided  with 

a  mere  prayer 

of  judgment  on  behalf  of  such  owner,  and  the  evidence  was  wholly  silent  on  the  subject, 

the  conviction  was  held  to  be  bad. 

that 


eluding  thus ;  whereupon  the  said  Sir  H,  Fatic  on 
behdff  of  the  said  A»  Fancj  lady  of  the  manor,  and 
owner  of  the  fishery  aforesaid,  prayed  judgment,  and 


•a 

Daxaw. 
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that  the  defendant  might  be  brought  before  us,  8tc.         1819. 

The  conviction  then  set  out  the  defendant's  appear*        

ance  and  plea^  and  the  evidence.  But  it  was  not  a^ouut 
expressly  stated,  either  upon  the  face  of  the  inform- 
ation, or  in  the  evidence,  that  the  proceedings  origin- 
ated with  the  Honourable  jinne  Fane^  the  owner  of 
the  fishery.  The  conviction  having  been  removed 
into  this  court,  by  certiorari,  a  rule  nisi  was  obtained 
in  Michaelmas  term  last,  to  quash  it,  and  the  case  was 
now  argued  by 

Chitty  against  the  conviction.  By  the  5  G.  3.  c.  H. 
5. 3.,  any  person  that  shall  kill  or  destroy  fish  in  any 
river  or  stream,  pond  or  pool,  or  other  water,  being 
lawfully  convicted,  shall  forfeit  and  pay,  for  every  such 
offence,  the  sum  of  5/.  to  the  owner  of  the  fishery. 
The  act  then  goes  on  to  point  out  the  mode  of  pro- 
ceeding by  information  before  a  magistrate,  and  in 
the  fourth  section,  enables  the  owner  of  the  fishery  to 
maintain  an.  action  of  debt  for  the  penalty.  Inasmuch, 
therefore,  as  the  penalty  ift  payable  to  the  owner  of 
the  fishery,  it  ought  clearly  to  appear,  both  upon  the 
information,  and  upon  the  evidence,  that  the  pro- 
ceeding originated  with  him.  It  is  true,  that  in  this 
case,  it  is  stated  in  the  memorandum,  that  it  was  at 
the  instance,  and  on  behalf  of  the  owner  of  the 
fishery;  but  that  is  only  the  language  of  the  magis- 
trates, and  there  is  nothing  stated  in  the  information, 
or  in  the  proof,  to  shew  that  it  originated  at  her  in- 
stance. And  he  cited  Rex  v.  Corden  (a),  as  conclusive 
on  this  point. 

(a)  4  Burr,  2279. 

Casberdj 


JSmuh 
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1^9.  Catberd^  o&atrk.    ft  does  ^  mffidciktfy  appear  here^ 

J^rZl^  (bat  the  protecotioo  was  obminciiced  at  the  imtance 
of 'the  .Mmer  of  the  firiiery;  fin*  it  is  stated,  thai 
ar  FLUmtf  at  the  instanoe  and  on  the  \iAm\£  of 
ihiB  KoacmMe  Antle  jRme,  came  before  the  jostioes 
and  cxhilrited  the  infennation ;  at  the  oondusioii  of 
irhich,  SKr  ILHimei  mi  behalf  pf  Anne  Fane^  pngfs 
judgment  Inasmach^  therefor^  as  it  appears  upon 
thefiloe  of  the  conrictioii  itself,  t|iat  the  mformation 
iras  eshibited  at  the  instance  of  the  owner  of  the 
fisheiy,  and  also  that  the  judgment  was  prayed  on  her 
Bebal^  there'  is  no  ground  for  this  olgfsction.  These 
drcumstances  did  not  exist  in  the  case  cited* 

■ 

'  'BatletX  In  the  case  of  a  eonriction,  nothing 
can  be  stfpplikl,  either  by  intendment  or  aigmnnt; 
and  Hierefore  we  most,  on  the  present  ocieasioD,  l6ok 
obly  to  the  expross  Words  of  the  conriction,  and  of 
the  act  of  parliament  The  act  was  passed  for  the 
more  effectual  preservation  of  fish,  and  it  directs  that 
the  offender  shall  forfeit  for  every  offence  5/.  to  the 
owner  of  the  fishery,  and  ^ves  him  a  power  of  obtain- 
ing the  penalty  either  by  information  or  action.  In 
the  latter  case  the  proceeding  must  be  in  his  name; 
and  in  the  former,  therefore,  it  follows,  by  necessary 
intendment,  that  it  must  appear  on  the  &ce  of  the  pro- 
ceedings, either  that  the  penalty  is  sued  for  in  his 
name^  or  at  his  instance.  And  it  is  not  su£Beient  that 
this  fact  should  be  stated  by  the  justice  in  the  conviction, 
but  it  must  be  also  embodied  in  the  information,  and 
established  by  the  proof.  In  this  cas^  the  magis* 
trates  state  in.  the  convictiion,  that  Sir  Henry  Fane, 

at 


Dakax. 
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at  the  instance  and  on  the  behalf  of  the  Honourable  1819. 

Anne  Fanet  lady  of  the  manor,  &€•  appeared  before  ""— ~ 

them.     Now  it  does  not  appear  upon   what  autho-  agama 
rkj  that  fact  is  stated,  and  there  is  nothing  proceed- 

ft 

ing  from  the  party  which  leads  to  that  condasion. 
Then,  in  the  information  it  is  stated,  that  Sir  ff.  FanCf 
on  the  behalf  of  A*  Fane^  prays  the  judgment;  but  it 
is  not  stated  that  he  does  it  at  her  instance,  and  there,  is 
amaterial  diitinction  between  the  two  phrases.    For 
the    latter  necessarily  implies  a   previous  communi- 
cation, which  the  former  does  not.    Then  comes  the 
appearance  of  the  defendant,  and  his  plea  of  not  guilty 
after  hmring  the  information  read.     Now  as  the  in- 
formation is  wholly  silent  as  to  the  person  at  whose 
instance  the  charge  is  made^  the  defendant  is  unap- 
prized  of  that  circumstance ;  and  it  is  to  be  observed, 
that  if  that  fact  had  formed  part  of  .the  informntion, 
the  plea  of  not  guilty  would  have  put  it  in  issue,  and 
made  it  necessary  for  the  prosecutor  to  prove  it.    I 
am,  therefore^  of  opinion,  that  the  act  of  parliament 
requires  the  information  to  be  in  the  name,  or  at  the 
instance  of  the  party  grieved,  and  that  that  must 
appear  both  in  the  information,  and  in  the  evidence 
stated  in  the  conviction.    And  that  not  having  been 
done  in  thb  ca^  this  conviction  must  be  quashed. 

■ 

HoLROTD  J.  I  am  of  the  same  opinion.  All  the 
jGM^ts  necessary  to  subject  the  party  to  the  penalty 
imposed  by  the  act  of  parliament,  must  appear  upon 
the  information,  and  be  established  by  proof.  It  is 
indeed  here  stated,  that  the  person  applying,  appeared 
on  the  behalf  of  the  lady  of  the  manor,  but  that  i€  only 
the  language  of  the  justices,  and  the  information  does 
not  contain  any  allegatioui  that  it  is  prosecuted  at  her 

instance. 
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imtMiee.  l]be  om  of  JRer  v. -Chrvfen  is  an  aoAori^fr  to 
Aitfw  that  diat  h  neoeMoy. 

Biar  J.  It  is  not  dear  that  the  lady  of  the  manor 
•hai  ««ar  adapted  iMs  proeieedfaig;  and  she  may,  for 
any  thing  that^ppearthev^  aliB  bring  ail  actkm  &r 
tfaa  peoahy*.  Now  the  pavty  ought  not  to  be  oppressed 
bydtwo  pPDseoutkjus  fer  die  oftnce.  The  comriction 
ii  ithevefan  bad^  and  ^Mi^tlo  be  qiiished. 
'         J '  Cooriction  'quashed* 


AriHr^         Hie  KiRo  agamst  The  Inhabitante  of  Saint 

Mart  Bkedin,  in  Canterburt. 


Wbmmmwmm    r^iU[jjlM  W0A  .woA  EUMttbeA  his  wife,  and  one 

•  ch]ld;were  tfSfio/feA  liy  an  lorder  of  two  justices 
i*t  fiom  the  purish  ot  .09tiM^ 
•d  being  tfMn  to  the  parish  of  &  MaryBredtn  in  the  city  and  county 
^^!^  turn  rf  tbQ  city  of  Conterbwry.  The  sessions,  on  appeal, 
^J^jJ^^JjJl^  confirmed  the  order,  subject  to  the  opinion  of  the 
ibratimor  Court  of  Kiug^s  Bench,  upon  the  following  case. 
Im^  to  idiool,  The  pauper  William  Wordy  was  bound  by  indentures, 
tic*  said  he  dated  in  Odcber^  1807,  to  John  Hunter j  master  of  the 
to'^boSl^and  Stranger^  fVed  Indiamanj  for  five  years.  The  premium 
^n^u^^  paid  was  40/.,  and  the  pauper  was  to  receive  from 
«**Hft^^,  Hunter  81.  wages  for  each  year's  service^  making  40/. 
above  forty  dajrs  for  the  five  years,  out  of  which  the  pauper  was  to  find 
tbatiiichTeu.  hls  own  clothing.  He  made  three  voyages  in  the 
fciidenoe  under  Stranger  to  Montego  Bai/9  and  back  to  London,  At 
^'^h^d  *®  expiration  <^  the  third  voyage,  the  ship  wanted 
not  thereby  gain  repair,  and  was  laid  up  in  Skadwell  dock.    When  the 

Atettlement.  *^  .^ 

ship  went  into  dock,  the  pauper  slept  nt  his  master's 

7  house. 


I. .  _'     _' 
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house,  in  the  parish  of  Si.  MattheWy  Bethnal  Grniu        18I9« 
After  he  been  there  some  time,  his  master  told  faifli, 
that  he  had  not  then  any  employment  for  him,  md 


Tht  Kma 


asked  him  if  he  would  like  to  be  turned  over  to  an-        ants  of 


Sr*  Ma&t 

BEKDIir» 


other  master,  or  to  go  back  to  schocd  at  Canterlmyy 

till  the  ship  was  ready.     The  pauper  said,  that  he    Caiiti»wj»t. 

would  rather  go  back  to  school  and  learn  navigation* 

He  accordingly  went  to  Canterbmy^  to  his  guardian, 

(his  parents  being  dead),  and  was  told  by  his  guardian* 

to  go  tb  Mr.  Qjtested^%  uAiQo\j  where  the  pauper  had 

formerly  been   educated.      He  accordingly  went  to 

Mr.  Queste^s  school,  which  is  in  the  parish  of  &•  Meay 

Bredin  in  Canterbury^  where  he  stayed  and  slept  ibr 

nearly  twelve  months,  and  then  ran  away,  and  never 

returned  either  to  the  school,  or  to  his  master,  John 

Hunter.    The  master  did  not  agree  to  pay,  nor  in 

fact  did  he  pay  any  part  of  the  expense  of  the  pauper's 

board  or  schooling,  or  of  tlie  wages  after  the  pauper 

had  left  Bethnal  Greeny  but  the  whole  of  the  expense 

was  defrayed  by  the  pauper's  guardian,  out  of  money 

which  had  been  left  to  the  pauper.     At  the  time  when 

the  pauper  ran  away  from  Qjnested^^  school,  about  one 

year  and-a-half  of  the  term  of  five  years,  which  he 

was  by  indenture  bound  to  serve  the  said  John  Hunter^ 

remained  unexpired. 

BoUand  and  Baker^  in  support  of  the  order  of  ses- 
sions. The  words  of  the  stat.  3  Wii  M.c.W.  are^ 
<*  that  if  any  person  shall  be  bound  an  apprentice  by 
indenture,  and  inhabit  in  any  town  or  parish,  such 
binding  and  inhabitation,  shall  be  adjudged  a  good 
settlement."  Service,  therefore,  is  immaterial;  the 
only  thing  required  is,  that  the  residence  should  be  in 

pur- 
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ItUli;       iwmiiriii  of  tlui  indiotore;    It  was  iadeed  ImU,  ia 
i^JBi^y*Smmrdm{u),  that  m  mere  canul  recidencc 


MM.       woddiicH:do^aiidmJEfirT.JIiv«&|fmt^ 
^SSf       ^wMiMA^lwitkiMMcnee  dorigg  liHrnf  was  not  soffi* 


^  * 


^S^T'     c>^    ^^  ^*^^  ^"^  *^  aatctrially  distingokhidde 
iwiiiliii,  Imw  fha  agprnatioe^raa  bound  as  a  marinor, 
awd.  tho  art  of  nafigprion  was:  sMgntial  to  him,  and  k 
Ibr^lha:  fmrposa  of  .inproring  bimsdf  in  that 
qnaWCtirtHr  diat  this  residanca  at  Canieriiinf 
task  i^bosk '  If  ha.  had  -batn  tbert  only  for  the  pur-* 
of  ganscal  inqpravamenty  or  aigaged  in  any 
tadsi  it  wenid  not  be  soflkient    Bat  here,  he 
oenying  into  eflbct  the  veiy  purpose  for  which  he 
had  been  boond  i^iprsntioe^  find  diat'by  the  consent 
ef  his  master.    His  tendency  dierefe^  at  Cbitftfrfliesf^ 
was-snlBdent  to  confer  n  seiueifient* 

Jaispi%  eoiitri,  WM  stbnpM  by  the' Conrt 

Batuey  J.  This  is  a  case  new  in  its  circumstances, 
and  we  are  called  npon  now  to  lay  down  a  rule  which 
is  to  govern  in  fotnre.  It  has  been  truly  stated,  that 
the  words  of  the  statute  are  only  ^*  such  hinding  and  in-' 
habUationJ*  But  I  apprehend  that  the  service  of  the 
apprentice  is  one  of  the  essential  requisites  to  confer  a 
settlement  of  this  sort.  This  service  must  either  ac- 
tually or  constructively  be  going  on  during  the  absence 
of  the  apprentice  from  his  master;  and  the  cases  say, 
dbat  where  that  absence  is  occasioned  by  illness,  which 
negatives  the  existence  of  .such  service,  no  settlement  is 
gained  by  such  a  residence.     Now  thei«  is  no  continu- 

(a)  15  JBmT,  45%  {h)  7  Jhu#,  3%l. 

ation 
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ation  of  the  ser^rice  here  during  the  residence  of  tbe 
boy  at  Canterbury.    It  is  not  indeed  necessary  that  the 
service  should  continue  with  the  same  master*  but  some 
service  must  be  going  on  during  all  the  time.    The 
oScr  here  is,  either  to  turn  the  apprentice  over  to  an- 
other master,  or  to  permit  him  to  go  to  school,  and  the 
lad  accepted  the  offer,  and  said,  '<  I  will  go  to  BfhoA 
and  learn  navigation."     Now  had  the  master  any  con* 
trol  over  the  apprentice  during  all  that  period?  The 
case  is  like  that  of  a  mafter  who  allows  his  apprentice  • 
to  return  to  his  friends,  having  no  occasion  for  his  ser«. 
vice.   That  is  a  suspension  of  the  apprenticeship  for  the. 
time,  and  no  settlement  can  be  gained  by  such  resi<« 
dence.     Here  the  service  did  not  continue  while  the. 
apprentice  was  at  school;  and,  therefore^  I  am  of  opi"*' 
nion  that  no  settlement  was  gained  in  this  case« 
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HoLROYo  J.  The  service  did  not  continue  while 
the  apprentice  was  at  school;  but  there  was  a  rdin- 
quishment  of  it  by  the  master  during  all  that  time^ 
and  until  he  should  have  occasion  for  him  again*  No 
settlement  was  therefore  gained  by  the  residence  la 
Canterbury. 


Best  J*  concurred. 


Order  of  Sessions  quashed* 


Vol.  n. 


Cc 
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*g»|g|^  The  King  against  The  Inhabitants  of  Tw  yn  ing, 

in  Gloucestershire. 

11m  ii#  ■!-  TTWO  justices  removed  Mary  Bums,   the  wife  of 

aatnft  the  Fraticis  Bums*  an  Irishman,  then  absent,  and  Jarn^s 

and,  and  ifitn  her  children,  from  the  township  of  Manchester 


S^Tlro-  to  *®  parish  of  Ttxyning  in  the  county  of  Gloucester. 
man,  tir^e       rpj^^  sessions,  on  appeal,  confirmed  the  order,  subject 

nBOiiQis  after 

her  first  hus-      fo  the  opinion  of  the  Court  of  King^s  Bench,  upon  the 

bendwaslast  , 

baud  oi;  nittv  fbuovring  Case : 

bufboid,  and         About  seven  years  ago,  the   pauper  Mary  Bums 

^^^hd^cm  intermarried  with  one  Bichard  Winter ^   with   whom 

af^pMl,  tiwt  the  gjjg  jjy^  ^  fg^  months,  when  he  enlisted  for  a  soldier, 

Sewioni  did 

nigat  in  pre-       ^ent  abroad  on  foteign  service^  and  has  never  been 

anintny  urinui 

fide  that  the  heard  of  since.     In  a  little  more  than  twelve  months 

was  dead  at  the  lAcr  his  departure,    the  pauper  Mary^   being  then 

^^^'^.  settled  in  Tayning,  intermarried  with  the  said  Francis 

and  that  it  was  ^ums^  with  whom  she  has  cohabited  from  the  time 

incumbent  on 

the  party ob-      of  such  marriage  to  the  present  period;  the  children, 

jecting  to  the 

second  mar-  mentioned  in  the  order  of  removal,  were  bom  during 
1!^  pnSf  Uiat  such  Cohabitation,  and  are  the  children  of  the  said 
UndwM  Sen  Francis  Bums.  One  of  them  was  born  in  the  parish  of 
•liTc.  Teo)hsbury,  and  the  other  in  a  parish  in  the  city  of 

Worcester,  On  the  part  of  the  appellants  it  was  con- 
tended, that  the  respondents  ought  further  to  have 
proved  the  death  of  Richard  Winter^  prior  to  the 
marriage  with  Francis  Bums,  and  that  in  the  absence 
of  such  proof,  the  presumption  of  law  was,  that  he  was 
then  alive,  and  that  consequently  the  children  must  be 
considered  as  illegitimate,  and  settled  where  born,  and 
that  as  to  them,  the  order  ought  to  be  set  aside. 

The 
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The  sessions  were  of  opinion,  that  there  was  stiffi-        1819» 

cieiit  evidence  of  the  non-access  of  Richard  Winter,  and  TheKnri 

that  the  burthen  of  proof  lay  upon  the  appellants,  to  »-'^^5??i^r« 

shew  that  he  was  alive  at  the  time  of  the  second  ^iitiof 

marriage,  and  confirmed  the  order.  OittvomfiH 

W.  D.  Evans  in  support  of  the  order.  The  only 
question  is,  whether  this  was  not  a  matter  of  fact,  which 
the  sessions  were  warranted  in  determining.  The 
presumption  must  in  all  cases  be  against  the  com« 
mission  of  a  crimen  and  here,  unless  the  sessions  were 
right,  the  woman  must  have  been  guilty  of  bigamy;- 
and  he  cited  Williams  v.  the  East  India  Cov^ 
pany,  {a) 

Nolan  and  Coltman^  contr^  Some  evidence  must 
undoubtedly  be  given  to  negative  the  presumption  that 
no  crime  has  been  committed.  But  the  question  1% 
whether  that  evidence  has  not  been  given  in  this  case.  ' 
The  Court  have  to  consider,  not  what  the  presumption 
now  is,  as  to  the  death  of  the  first  husband,  but  what 
it  was  at  the  time  of  the  second  marriage.  Now  that 
was  within  less  than  twelve  months  after  the  husband's 
departure.  It  is  laid  down  in  the  books,  that  the 
presumption  of  life  continues  till  seveti  years  have 
elapsed  after  the  party  has  been  heard  o^  Doe  v. 
Jesson  {1}\  Hopewell  v.  De  Pinna,  (c)  Till  that  time 
has  expired,  the  presumption  of  life  continues,  and 
in  Wilson  v.  Hodges  {d)^  it  was  laid  down  that  the 
proof  lies  on  the  party  asserting  the  death.  Here, 
therefore,  it  was  necessary  for  the  party  who  asserted 

(a)  3  Eoitf  1 9S.  (6)  6  Eaal,  Sa 

(c)  2  Campb.  113:  (d)  2  jBuT,  312. 
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the  vaUdity  of  the  second  marriage,  to  prove  the  death 
of  the  first  husband,  which  was  not  done,  and  if  the 
sessions  are  right  in  this  case,  there  will  be  no  limit  at 
all,  for  if  a  woman  marries  the  week  after  her  husband's 
departure^  it  will  equally  follow  that  the  marriage  is 
valid.  This  is  not  like  the  case  of  bigamy,  but  is  only 
a  civil  suit  between  two  parishes. 


Baylet  J.  It  is  not  necessary  for  the  Court  in 
this  case,  to  impugn  the  autliority  of  the  cases  which 
have  been  cited,  nor  to  vary  the  ordinary  presumption 
which  exists  both  in  civil  and  criminal  cases :  for  this 
is  a  case  of  conflicting  presumptions,  and  the  question 
ist  which  is  to  prevail.  The  law  presumes  the  con- 
tinuation of  life,  but  it  also  presumes  against  the  com- 
mission of  crimes,  and  that  even  in  civil  cases,  until 
the  contrary  be  proved.  The  case  of  Williams  v« 
East  India  Company  (a),  decided  that  the  onus  pro- 
band! lay  in  such  cases  on  the  opposite  side.  For 
there,  in  an  ordinary  case,  it  would  have  been  the  duty 
of  the  defendants  to  have  proved  the  notice ;  but  the 
Court  held,  that  inasmuch  as  the  delivery  of  the  com- 
bustible matter  without  notice,  would  have  been  a 
crime  in  the  party  delivering  it,  it  became  necessary 
for  the  plaintiff  to  prove  that  no  such  notice  had 
been  given.  And  in  Rex  v.  Hawkins  (i),  where 
the  objection  was,  that  the  defendant  had  not  taken 
the  sacrament  within  the  year,  and  it  was  said  in 
answer,  non  constat  that  the  other  party  had  not 
equally  omitted  to  do  so,  the  Court  held,  that  the 
presumption  was,  that  he  had  conformed  to  the  law. 


(a)  SEastf  192. 


(6)  10  East,  21U 


The 
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The  cases  cited  only  shew,  when  the  presumption  of 
life  ceases,  eveii  where  there  is  no  conflicting  presump^ 
tion.  The  facts  of  this  case  are^  that  there  is  a  marriage 
of  the  pauper  with  Francis  Bums^  which  is  prima  facie 
valid,  but  the  year  before  that  took  place,  she  was  the 
wife  of  Richard  Winter^  and  if  he  was  alive  at  the  time 
of  the  second  marriage,  it  was  illegal,  and  she  was 
guilty  of  bigamy.  But  are  we  to  presume  that  Winter 
was  then  alive  ?  If  the  pauper  had  been  indicted  for 
bigamy,  it  would  clearly  not  be  sufficient.  In  that  case 
Winter  must  have  been  proved  to  have  been  alive  at  the 
time  of  the  second  marriage.  It  is  contended  that  hia 
death  ought  to  have  been  proved,  but  the  answer  1% 
that  the  presumption  of  law  is,  that  he  was  not  alive 
when  the  consequence  of  his  being  so  is,  that  another 
person  has  committed  a  criminal  act.  I  think,  there- 
fore,  that  the  sessions  decided  right  in  holding  the 
second  marriage  to  have  been  validj  unless  proof  had 
been  given  that  tlie  first  husband  was  alive  at  the  time. 


1819. 
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Best  J.  (a)  I  am  also  of  opinion  that  the  sessions 
have  decided  correctly  in  this  case.  They  had  a  right 
to  presume  that  the  pauper  had  not  committed  a  crimen 
and  if  so,  the  second  marriage  would  be  valid,  unless 
proof  had  been  given  of  the  first  husband  being  then 
/  alive.  The  cases  cited  are  very  distinguishable,  they 
only  decide  that  seven  years  ader  a  person  has  been 
last  heard  of,  you  are  in  all  cases  to  presume  his 
death.  But  they  do  not  shew,  that  where  conflicting 
presumptions  exist,  you  may  not  presume  the  death 
at  an  earlier  period.  Now,  those  conflicting  pre- 
sumptions exist  here,  and  I  think  the  sessions  were 


(a)  Holroyd  J.  had  left  the  Court. 
Cc  3 


warranted 
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l^9^^       wiixfuitedmpTOsiuniDgthedeMhofthefintha^^ 
n^T^     <?^fl^9nR^  lk^  tliey  ifQ^ld  not  pnnime  that  the 
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^^^^^^    knot    ^II^IIS  action  was  bibiifl^t  I7  the  pkin^^ 

of  a  banknipt    The  writ  was  retumaMe  in  last 


••. 


bylAowsMk  feraif  and  qsecial  bail  was  peifcetedl  in  time  fiur  the 
SriiiiilHiSSr^  pUnttfF  to  have  dedared  aa  of  that  tenn;  but  <m  the 
lljgj]*"*^  ^dajrthat  baQwas  ae  peKftetedythedareadantob- 
taiDMl  a  JiidgQ%oite  fe  pvrtioahn  of  daBund^  with  a 
'  ftaj  of  pMceedinfs  in  the  mean  timaw  Hie  daftiidant 
W  exandned  befine  the  coouniBdknen  of  banlo^ 
didmitted  in  his  first  esamlnatioB,  that  he  had  booka  eoB- 
taihiDg  accounts  of  all  his  transactions  with  the  bank- 
rupt The  commissioners  committed  Iiim  to  Newgate 
Ibr  prevarication.  On  his  second  examination,  on  the 
JikD^emier^  he  stated  that  he  had  also  bilis  of  porceb 
of  every  transaction  which  he  had  h%d  with  the  banlcn^t, 
and  he  promised  to  aUow  the  assignees  to  inspect  the 
same.  On  the  following  day,  however,  he  went  abroad, 
and  although  repeated  f^lications  had  been  made  to  the 
defendant's  attorn^,  to  allow  tl^e  assignees  to  inqiect  the 
biHs  criTparcds  or  books,  he  had  always  refused  so  to  do. 
The  bankrupt  himself  had  absconded,  and  taken  away  aU 
his  books.  It  was  sworn,  that  the  plaintifb  would  hav^ 
declared  as  of  kst  term,  if  the  defendant  had  not  ob- 
tained a  Judge's  order  to  stay  proceediiiigs^  or  tf  1|^  had 
enabled  them^  bj  iq|B|>f£t^  qf  tlij?  \t99^  of  account  or 

bills 
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bills  ofparcelsy  to  furnish  the  particulars  of  demand*  The  1819« 
bankrupt  returned  only  on  the  day  before  this  term ; 
and  on  the  3d  February ,  a  declaration  and  particulars  of 
demand  were  delivered,  and  on  the  Sth,  judgment  was 
signed,  as  for  want  of  a  plea.  A  rule  nisi  hairiDg  been 
obtained  by  jP.  Pollock  to  set  aside  this  judgment  for 
irregularity,  on  the  ground  that  the  defendant  was  €91- 
titled  to  an  imparlance. 

Curwood  now  shewed  cause,  and  contended,  th#t 
the  defendant  himself  had  been  the  cause  of  the  delay, 
and  therefore  was  not  entitled  to  an  imparlancau 

Per  Curiam*  The  ground  upon  which  a  defendant 
is  entitled  to  an  imparlance^  is,  that  the  plaintifip  has 
taken  time ;  and  therefore  that  the  defendant  ought  also 
to  have  time.  We  will  not  here  lay  down  any  general 
rule  that  the  defendant  is  entitled  to  an  imparlance  in 
every  case  where  the  plaintiff  has  been  delayed  in  de- 
claring by  the  defendant's  obtaining  a  Judge's  order 
for  particulars;  here,  however,  it  is  perfectly  clear  that 
the  delay  has  been  occasioned  by  the  defendant's  own 
act ;  and  it  might  as  well  be  contended  that  he  would 
be  entitled  to  an  imparlance  if  he  had  obtainefd  an 
injunction,  and  so  prevented  the  plaintiff  from  declar- 
ing. The  defendant,  however,  producing  an  affidavit 
of  merits,  the  Court  set  aside  the  judgment  on  payment 
of  costs. 

Rule  absolute  on  these  tennc 
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it  RULE  nisi  had  been  obtained  for  setting  ande  the 


sBMisBtaa  '  judgment  for  irrqrnlariQr*    It  was  an  acdon  of 

dribt  on  a  bail  bond.  A  plea  of  eomperait  ad  diem  had 
been  filed  within  the  time  allowed  by  therule  for  plead- 
ing^ but  was  not  ddiYered,  and  judgment  was  signed  for 
want  of  a  plea. 

T%e  Court  held  that  snch  a  plea  onglit  to  have  been 
ddiyeredi  andnotfikd. 


m!^  Henbebsoh  against  Samsom. 

AC"?"!^^    T^  ^^^  ^'^  ^®  action  was  commenced  in  Junet  the 

OK  bankruptcy       JL 

mmt  be  deli-  declaration  was  filed  in  December,  to  plead  within 

trendy  md  not  ^ 

Aled.  the  first  four  days  of  Hilary  term.    The  defendant, 

within  that  time^  filed  a  general  plea  of  bankruptcy, 
and  the  plaintiff  afterwards  signed  judgment  as  for 
want  of  a  plea.  It  was  urged  in  this  case  that  in 
TidcPs  Practice  it  was  stated  only  that  such  a  plea  maj/ 
be  delivered. 


2%e  Court,  however,  after  consulting  with  the  Mas- 
ter^  said  that  by  the  practice  of  the  Court  such  a  pica 
must  be  delivered. 


i»  TBz  ftmi-^i^TU  Yeaa  ojt  GfiORGE  III.  idi 

IBID. 


Deacon  aminst  Morris. 


THIS  was  an  action  founded  on  the  29  Eliz.  c.  4.   f **•  *°*; 

X  In  an  action  on 

which  irives  treble  damaires  airainst  sheri£&  or  other  the  89  JS&. 

^  ,  -  .  c  4.  plaintiff 

ofncers  for  taking  more  upon  a  levy  of  execution  upon  u  entitled  to 

the  plaintiff's  goods  than  the  fees  allowed  by  that  act.  ^,^  „  treble 

The  Master,  after  a  verdict  had  been  obtained  for  the  "•™"«*' 
plaintiff,  had  only  taxed  single  costs ;  and 

Marryat  having  obtained  a  rule  nisi  for  the  Master 
to  review  his  taxation,  on  the  ground  that  as  the  statute 
expressly  gave  treble  damages,  it  must  be  intended  by 

implication  that  the  plaintiff  was  also  entitled  to  treble 
costs. 


Chitiy  now  shewed  cause.  In  TS^te  v.  Ghde  (a),  it  was 
doubted  whether  any  costs  at  all  were  recoverable  under 
this  statute ;  at  all  events,  however,  as  nothing  is  ex- 
pressly said  in  the  act  about  costs,  the  plaintiff  can 
be  entitled  only  to  such  posts  as  he  would  have  in  other 
cases,  viz.  single  costs. 

Per  Curiam.  Where  an  act  of  parliament  gives 
treble  damages  for  a  cause  of  action,  for  which  at  com- 
mon law  a  party  would  only  be  entitled  to  single  da- 
mages, treble  costs  follow  as  of  course.  In  ordinary  cases 
the  party  recovers  damages,  being  so  much  for  the  da- 
mages by  him  sustained,  and  so  much  for  his  costs;  the 
costs,  therefore,  are  part  of  the  damages,  and  conse- 
quently the  act  of  parliament,  by  giving  treble  damages, 
impliedly  gives  treble  costs. 

Rule  absolute.  (6) 

(o)  7  Titm  Jiq>^  267.  (&)  S«e  WUkmon  ▼•  Jiiot,  Owjh  368. 
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^^  CoOFEB  against  Johnson. 

Tbe  Hithotiiy     npHig  c^Qie  ,„,  nftrred,  io  JwUt  181S,  br  order  of 
h  deunnhKd  N|u  Ptim,  to  ao  aniitntor,  and  •  Terdict  wu  eo- 

eithn  puty  be-  tctf^  for  the  pUiDtiff  for  the  danugn  in  ibe  deckr- 
•tioai  sntject  tQ  the  amrd.  The  pvtiefl  and  their 
witnom  had  attended  th«  arbitrator,  bat  before  any 
award  waa  mad^  the  defendant}  on  the  29tfa  December 
died.  .Tlie  aibitnUor,  after  bcang  informed  of  that  fact, 
oiada  hii  award  ia  January.  A  rule  niai  bad  been  ob* 
taiiwd  for  liberty  for  the  pUintiff  to  ugn  judgment  in 
jmrnaoce  of  the  award,  tad  for  reviving  the  ume 
■giinst  the  ezecutort. 

OvK'S  00*  ihewed  caue  againit  the  ruk^  and  re< 
lied  upon  the  ca>e oSPatUy.  Ward{a)t  as  an  antbori^, 
to  shew  that  the  death  of  cither  par^,  before  the  making 
of  the  sword  by  the  arbitrator,  was  a  revocation  of  bis 
authority. 

Adams,  contra,  contended,  that  a  verdict  having  been 
here  taken  for  the  plaintiff,  this  case  fell  within  the  po- 
licy of  the  statute  17  Car.  2.  c.  8.,  by  which  it  was  ex- 
pressly enacted,  that  the  death  of  either  party,  between 
the  verdict  and  the  judgment  should  not  be  alleged 
for  error,  provided  the  judgment  be  entered  within  two 
terms  after  such  verdict. 

Abbott  C.  J.  It  is  of  great  importance,  that  the 
deacon  of  both  Courts  should  be  the  same  upon  this 
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point     The  Court  of  Common  Pleas  has  already  de-         1819. 
cided  in  the  case  cited,  that  the  death  of  either  party  is        -. 
a  revocation  of  the  arbitrator's  authority,  and  that  de-         aga^ 
cision  ought  to  be  abided  by.    It  may  be  very  proper, 
in  orders  of  Nisi  Prius  in  future,  to  insert  a  clause  to 
obviate  the  inconvenience  arising  from  the  death  of 
either  party,  before  the  making  of  the  award. 

Rule  discharged. 


Jonaoy. 


Aston  against  George.  j^Tha. 

^HIS  cause  injt^,  1817,  bad  been  referred  to  an   A  Judge's  or- 

•^  der  directed 

arbitrator  by  a  Judge's  order,  directing  among  that  a  caiue 
other  things,  «  that  if  either  party  should,  by  affected  ^J^ SSdtfiat 
delay  or  otherwise,  wilfuUy  prevent  the  arbitrator  firom  ^|^^*^^ 
makimr  an  award,  he  or  she  should  pay  such  costs  to  Jf^^g  «j>«  «* 

®  7^  ^     *^^  bitrator  from 

the  other,  as  this  Court  should  think  reasonable  ax^d  makiiig  an 

just*"    In  pursuance  of  this  order,  the  parties  and  fected  delay" 

their  witnesses  attended  the  arbitrator,  and  proceeded  SLw^^i^Sich 

in  the  reference  for  several  successive  days.    On  the  ^?**Sf*  ***®  , 

■^  Court  tbou^t 

18th  December,  1817>  and  before  any  award  was  madc^   reasonable  and 

1        1  r      1  /»     T         1         1  11  1       J"**-  Held  that 

the  defendant,  nndmg  that  she  could  not  procure  the  such  order 

attendance  of  several  witnesses  named  in  the  affidavits,  ^f  of  Cmm  * 

whose  expences  she  had  tendered,  revoked  the  submis-  ^1^^^^^^ 

sion.     It  was  positively  sworn  that  she  revoked  the  ▼pkedtheautho- 

^  ^  ntyof  thearbi. 

submission  solely  on  that  account,  and  under  legal  ad-  trator. 

vice.     The  Judge's  order  was  not  made  a  rule  of  court  ly,  where  the  * 

until  the  first  day  of  this  term,  and  a  rule  had  been  ob-  J^o^ibeCTuso 

tained  by  UUledale  for  taxing  the  plaintiff's  costs,  oc-  ^^^^^^^ 

casioned  by  and  incident  to  the  reference ;  and  on  the  attendance  of 

material  wit- 
Other  hand,  HvUock,  Serjt.  obtained  a  rule  nisi  for  dis-   nesses  before 

charging  the  rule  making  the  Judge's  order  a  rule  of  the  Court  rJ 

Court,  ^'^^^•^w 


* 

IBld.  Ccmrt,  on  the  ground  that  it  ought  not  to  have  been 
made  a  rule  of  Court  after  the  revocation;  and  against 
this  Utter  rule 


£AlIn2a2f  now  shewed  cause.  If  this  i^lication  suc- 
ceed on  the  ground  that  the  submission  was  revoked 
befive  the  order  was  made  a  rule  of  Court,  a  reference 
by  order  of  Nisi  Prins  will  in  future  be  used  as  a 
means  of  dday,  for  the  order  cannot  be  made  a  rule 
of  Court  till  the  ensuing  term;  and  the  party  may  in 
the  mean  time  revoke  the  authority.  In  the  case  of  a 
submission  by  deed,  the  party  has  a  remedy  upon  the 
deed,  although  this  submission  be  revoked ;  but  in  this 

ouw  he  has  no  other  remedy. 

ft 

Bkttodk^  Serjt  and  K  LaweSf  cmtrL  The  Court  of 
Common  Fleas,  in  Khig  v.  JbsqA  (a),  held,  that  the 
submission,  which  was  by  deed,  ought  not"  to  be  made 
a  rule  of  Court  after  it  had  been  revoked.  A  Judge's 
order,  until  it  is  made  a  rule  of  Court,  contains  only 
an  agreement  to  refer,  and  therefore  does  not  differ  in 
principle  from  the  case  of  a  reference  by  deed  or  agree- 
ment ;  and  they  cited  Tremenhere  v.  TresiUian  {b\  and 
Milne  y.Grairix.{c)  Besides  the  party  is  not  without 
a  remedy,  for  he  may  maintain  a  special  action  on  the 
case^  for  breach  of  the  agreement  to  refer. 

Abbott  C.  J.  It  seems  to  me,  that  there  is  a  ma- 
terial distinction  between  a  reference  under  a  Judge's 
order  and  a  reference  by  deed.  In  the  latter  case,  the 
submission  to  arbitration  is  alone  made  a  rule  of  Court, 

(o)  5  Taunt.  452.  (6)  SitL  452.  (c)  7  £a$i,  608. 

by 


GBOftaK» 


IN  THE  PlFTY-NlNTH  YkAR  OF  GEORGE  III.  SdJ 

by  virtue  of  the  statute.  It  folio ws,  therefore,  that  1819. 
when  the  submission  is  revoked,  there  remains  nothing  — • 
which  can  be  made  a  rule  of  Court.  A  Judge's  agamM 
order,  on  the  other  hand,  may  be  made  a  rule  of  Court 
without  reference  to  any  statute.  The  order  in  this 
case  contains  not  only  the  submission  of  the  parties, 
but  also  a  direction,  that  either  party  shall,  under  cer- 
tain circumstances,  pay  such  costs  to  the  other  as  the 
Court  shall  think  reasonable  and  just.  Supposing^ 
therefore,  that  either  party  may  revoke  the  order,  as 
&r  as  regards  the  submission,  it  is  still  competent  to 
the  other  party  to  make  it  a  rule  of  Court,  in  order  to 
enforce  the  other  parts  of  the  order.  I  think,  there- 
fore, that  the  Judge's  order  was  properly  made  a  rule 
of  Court,  and  that  this  rule  must  be  discharged. 

Bayley  J.  '  I  am  of  opinion  that  a  Judge's  order 
does  more  than  a  mere  submission  by  bond  or  agree- 
ment The  Judge's  order  contains  a  direction  enabling 
the  Court,  under  certain  circumstances,  to  exercise  a 
discretion  on  the  subject  of  costs ;  and  how  arc  we  to 
form  any  judgment  what  costs  are  reasonable  and  just 
unless  the  order  be  made  a  rule  of  Court. 

Holr6td  J.  I  am  of  the  same  opinion.  Supposing 
that  the  party  might  revoke  his  submission,  still  he  had 
no  authority  to  revoke  the  other  part  of  the  order ;  that 
part,  at  all  events,  therefore^  ought  to  stand,  and  the 
order  was  properly  made  a  rule  of  Court. 

Best  J.  concurred. 

HuOock  Seijt.  and  E  Lowes  now  shewed  cause 
against  the  rule  for  taxing  the  costs  of  the  reference. 

Under 
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Ann' 


1819.  Under  the  drcumstanoe^  the  rerocatioii  of  the  snbmis- 
sicm  was  justifiable ;  for  the  defisodant  could  not  obtain 
the  eridence  of  witnesses  who  were  most  material  to  her 
defence^,  and  whose  attendance  might  be  compelled  in 
a  coort  cf  law.  She  cannot,  therefore^  be  said  to  have 
wlUhlly  prevented  the  arbitrator/ by  affected  delay, 
from  making  his  award  within  the  meaning  of  the 
order* 


ff  contrd.  The  words  of  the  order  are  ^ 
ftded  delay  or  othetmite,  and  it  is  dear  that  the  arbi-^ 
tntor  has  been  prevented  from  making  an  award,  by 
the  act  of  the  Defimdant,  i^ho  ought,  therefore^  to  pay 
to  the  plaintiff  the  costs  wludi  he  has  incurred  in  the 
reference.  The  defendant  indeed,  might  to  have  ascer* 
tained,  before  any  expence  was  incurred  by  the  plaintiff 
in  attending  the  arbitrator,  whether  she  could  procure 
the  attendance  of  those  witnesses  whom  she  deemed 
material  to  her  defence. 

Abbott  C.  J.  By  the  terms  of  this  order  it  is  di- 
rected that  if  either  party  shall,  by  affected  delay  or 
otherwise,  wilhilly  prevent  the  arbitrator  from  making 
an  award,  he  or  she  shall  pay  such  costs  to  the  other 
as  the  Court  shall  think  reasonable  and  just:  and 
I  think  that  giving  a  fair  and  liberal  construction  to 
these  words,  the  Court  has  no  power  to  direct  any 
costs  except  where  the  party,  by  wilful,  wrongful,  or 
unreasonable  delay,  has  prevented  the  arbitrator  from 
making  an  award.  The  motive  here  for  revoking  the 
submission  was  because  the  party  could  not  procure  the 
attendance  of  material  witnesses,  and  that  cannot,  be 
considered  as  an  affected  delay  within  the  meaning  df 

the 
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the  order.    I  am,  therefore,  of  opinion  that  this  rule         1819. 
must  be  discharged.  ' 


Bayley  J.  I  am  of  the  same  opinion.  The  word 
otherwise  must  be  taken  to  be  ejnsdem  generis,  with  the 
words,  affected  delay;  and  the  word  wlfidly  has  the 
same  meaning,  in  this  instance,  as  wrongfoUy.  Now  I 
cannot  say  that  a  party  who  has  revoked  the  submis- 
sion, merely  because  she  could  not  procure  the  attend- 
ance of  material  witnesses,  has  therefore  wrongfully 
prevented  the  arbitrator  from  making  his  award. 

HoLROTD  J.  I  am  of  the  same  opinion.  I  think 
that  the  fair  meaning  of  the  terms  of  this  order  are^ 
that  the  Court  should  direct  costs  only  in  those  cases 
where  they  have  been  incurred  by  the  misconduct  of 
the  party  sought  to  be  charged  with  costs.  Here  the 
submission  was  revoked  merely  because  the  defendant 
could  not  obtain  the  attendance  of  witnesses  whose  at- 
tendance might  be  compelled  in  a  court  of  law.  I  can- 
not, therefore,  say  that  any  costs  were  incurred  by  the 
misconduct  of  the  defendant,  or  that  she  wilfully  pre- 
vented the  arbitrator  from  making  his  award  by  affected 
delay  or  otherwise  within  the  meaning  of  this  order. 

Best  J.  concurred. 

Both  Rules  discharged* 


JLOOV 

Oxoitoi. 
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A? 


■■Of  tBBKm 


GuNN  against  Honetman. 

RULE  bad  been  obtained  to  set  aside  the  verdict 

■ 

in  this  cause  for  irr^gokrity.  On  the  29th  Janu" 
aty,  notice  of  trial  had  been  scnred  on  the  defendant's 
attorn^t  for  the  jsecond  sittings  in  this  term,  whidi 
were  fixed  for  half  past  nine  o'clock,  in  the  morning  of 
the  6th  otFebruofys  on  the  1st  o(  Februajy,  the  cause 
was  entered  in  the  Marshal's  book;   cm  the  4th,  a  rule 

Itentii 

ww;Nff««dak  fw  a  special  jurjr  was  obtained,  and  the  Chief  Justice's 
^  mmOam,  '  dtok  then  marked  the  cause  in  hit  book  as  a  spedal  juiy. 
^^j^it     The  rule  for  a  special  jury,  with  an  appointment  to 

nominate  was  served  on  the  pkintjff's  attorney  about 

•  >■•'•  ■'■•■  ^ 

^      .        ab:.  in  the  evenings  on  the  5th  FAruarjb  &Qd  on  the 
Jny.     Gtby  the  pbuntiff  tried  the  cause  by  a  common  jury. 

'■  ...... 

Barrcfm  and  Dehai^  now  shewed  caus^  and  con- 
tended, that  in  order  to  make  the  rule  for  a  special 
jury  a  supersedeas  to  the  common  jury,  it  ought  to 
have  been  obtained  and  served  sufficiently  early  to  enable 
the  party  to  strike  the  jury,  before  the  time  appointed 
for  the  trial  of  the  cause. 

IJttledaley  contra,  said,  tliat  in  ordinary  practice, 
it  was  sufficient  to  serve  the  rule  for  a  special  jury,  the 
day  before  the  adjournment  day,  and  therefore,  that 
by  analogy  in  this  case  the  service  was  sufficient. 

Abbott  C.  J.  It  is  not  necessary  to  lay  down  any 
precise  rule,  as  to  the  number  of  days  and  hours  that 
ought  to  intervene  between  the  service  of  the  rule  and 
the  time  appointed  for  trial,  in  order  to  make  tlie 

special 
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special  jury  a  supersedeas  of  the  common  jury  pro-        18 19* 

cess.     It  is  sufficient  to  say  here,  that  the  rule  should       

be  served  early  enough  to  enable  the  other  party,        agamst 

...  -  ,  n    t         •  J*  HoHlTXAir, 

by  usmg  in  the  usual  course  of  business  ordmary 
diligence,  to  insure  the  attendance  of  a  special  jory. 
Here  the  rule  was  served  so  late,  that  it  was  impos- 
sible for  the  defendant  to  obtain  the  attendance  ef  m 
special  jury  npmi  th«  day  appointed  for  the  triaL  I 
therefore  think  that  the  rale  should  be  discharged. 

Baylet  J.  I  am  of  the  same  opinion.  Common 
sense  pronounces  the  mle  to  be,  that  the  cause  is  td 
be  tried  by  a  common  jmry,  unless  It  be  put  in  a  cask*^ 
dition  to  be  tried  by  a  special  jury;  and  that  is  not 
done  unless  the  rule  be  served  sufficiently  early  to 
enable  the  other  party  to  strike  the  special  juiy; 
I  am  of  opinion,  therefore^  that  this  rule  should  be 
£scharged 

HoLROTD  and  Besi*  Js.,  concurred. 

Role  dischax|^ 


Vot.  IL  D  d 
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'    Martin  against  Fslavcis. 

TN   this  case  the  defendant  was  arrested  tat  HOid 
ui^iSS^        The  plaintiPs  attorney  had  given  Erections  to  the 

alariflF'a  officer  not  to  diachaige  the  defendant  under 

i^^i^    ^      any  4Uithority.finom  the  plaintiiK  without  the  consent  of 

^**'l!1    ""^  the  attomey»  he  atatuig  that  he  had  a  lien  for  his  costs* 

Ua»  ite     The  officer  promised  that  he  woald  not  dischai^  the 


Sd7&n*fer     ^'frr^^^  inthoot  such  consent;  notwithstanding  which 
^oflknT  he  diddischjugehtm  by  the  authority  of  the  pltfintiff  in 


hJuim 


tlistAt 


tefS^te"  ^  ^^^''^    ^^^  ^^  ^^  ^^^^  obtained  by  Ckitfy^ 
fSSrindit    callfa^vpm  the  sheriff  ta  pay  to  the  phunt^s  attorney 

SdiOHt  DOS 

viiiMiittiiitor   Jf,  iOc;^  the  costs  .of  the  action  and  also  the  costs  of 

this  qiplication. 

•''  '        •  ■  . 

^^^  ^"^  £faft  now  shewed  qauae.  This  is  a  novel  applicatioB^ 
ftttonwy  for  hk  to  oompel  the  sheriff  to  pay  the  costs  of  the  plaintiff  V 
"  attorney,  and  if  it  subceed^  the  effect  of  it  will  be^  to 
extend  the  lien  of  the  attorney  to  the  person  of  the 
ddTendant  The  case  of  Withers  v.  Henda^  (a),  is  how- 
ever an  authority  to  shew^  that  the  sheriff  was  not 
only  justified,  but  that  be  was  actually  bound  to  dis- 
charge the  defendant  at  the  command  of  the  plaintiff; 
and  if  so,  there  is  no  pretence  for  this  application. 

ChiUy^  contrtL     In  WeUk  v.  Hok  (6),  Lord  Mam- 
Jield  said,  that  if  an  attorney  gave  notice  to  the  defend- 
ant not  to  pay  the  debt  till  his  bill  should  be  discharged, 
the  payment  even  by  the  defendant,  after  such  notice, 

(a)  Cro./«c.  379.  (6)  1  Dougjt.  S5S. 

would 
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would  be  a  pajrment  in  bis  own  wrong ;  and  if  a  pq^-*        1819. 
menl,  even  by  the  defendant  himself,  could  not  be  sup* 
ported,  the  attorney  is  not  to  be  deprived  of  his  lien 
by  the  defendant  paying  his  debt ;    he  ought  not  to  be* 
deprived  of  it  by  the  act  of  the  officer,  in  letting  the 
defendant  go  at  large  without  his  consent.    The  sheriff 
is  not  liable  to  an  action  for  false  imprisonment  until 
a  supersedeas  issues. 

Per  Curiam.  The  effect  of  the  argument  is,  that 
the  sheriff  is  bound,  upon  the  representation  of  the 
attorney,  to  detain  the  defendant  in  custody  until  he 
has  the  consent  of  the  attorney  to  discharge  him ;  so 
that  even  if  the  plaintiff  had  been  paid  the  costs  be- 
fore he  had  consented  to  the  discharge,  the  shertl^ 
according  to  the  argument,  would  still  be  hound. to 
detain  the  defendant  We  are^  however,  of  opinioD, 
that  the  defimdant  caimot  be  detained  if  the  plaintiff  is 
satisfied.  The  liability  of  the  sheriff  in  such  cases  ought 
not  to  depend  upon  the  truth  or  fidsehood  of  the.  com- 
munication made  to  him  by  the  attorney ;  nor  ought 
the  burden  of  inqmring  into  the  fact,  whether  a  lien 
exists  or  not,  to  be  thrown  upon  the  sheriff 

Rule  discharged  with  Costs. 


REGULA  GENERALI& 
Hilary  Term,  59  G.  3. 

Ty  HEREAS  it  ajqpears,  that  the  effect  of  so  much 
of  the  rule  of  this  court,  of  Hilary  term  57  0. 3t, 
as  directs  that  the  Master  of  the  Crown  Qflke  do^ 
from  time  to  time^  as  well  in  vacation  as  in  term-tim^ 
visit  the  the  King's  Bench  prison,  and  do  the  several 

acts 


OHferof 
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IB19.  ads  required  of  him  by  the  smd  rule  in  that  behaM^ 
may  be  obtained  more  fully  and  satisfactorily  if  such 
viaitfltions  of  the  prison  should  be  held  under  orders 
made  from  time  to  time  by  thid  Court  in  term-time,  or 
by  one  of  the  Judges  of  the  court  in  vacation.  It  i% 
herciby  ordered,  that  so  much  of  the  said  rule  as  orders 
that  the  Master  of  the  Crown  OflSee  do  from  time  to 
tim^  as  well  in  vacation  as  in  term->time^  visit  the 
King^s  Bench  prison,  and  do  the  several  other  acts 
reqdir^  of  him  by  the  said  rule  in  that  behalf,  be, 
and  it  is  hereby  discharged.  And  it  is  hereby  ord^ec^ 
diat  if  any  petition,  verified  by  affidaif^  complaining 
of  any  grievance  within  the  said  prison,  shall  be  de^ 
nver^  by  any  prisoner  ta  the  marslud  or  any  of  his 
offlcen^  Ibrtbeimrpose  of  being  presented  to  the  CotM 
iff  tertn-thn^  or  to  one  of  the' Judges  thereof  in  va« 
eatbon^  the  marshal,  or  such  officer  to  iHbom  the  same 
A9R  be  delivered,  riiall  forthwith  preMit  tlie  siutie  ac^ 
cordfngly,  and  withdnt  fee  or  mwtrif  to  anj  person 
whataoiBVer,  directly  or  fiidfrectly  kt  tfait  hAsit 

By  the  Court 

J»  the  covise  o£  this  term  Vitntoiui  Limes,  Esq.  of 
the  Inner  Temple ;  John  Cross,  Esq.  of  LincobCs  Inn  / 
and  John  Doyley,  Esq.  of  the  Middle  Temple,  wer||L 
called  to  the  dfigite  of  Setjdaifts^at  Lsew;    They  fgnmr 
rings,  with  the  motto  <<  Pro  B^eetLq^eJ* 


]|ND  OV  HILAET  TEBM« 


C    AS    E    S 


AH&tJED  AKb  DETERMflUED  ^^lO. 


IN    TBI 


Court  of  KING^s  BENCH, 


IN 

4.  • 


Ea3ter  Term, 


In  the  Fifty-ninth  Year  of  the  Reign  .of  Georg^  III. 


^tftOLiti  S^ARP  fitid  Another  agtiinst  'DAtniv^i-  we^Hadaj,, 


>      '.  . 


r^EQL4  RATION  sUted  that  one  D.Sharp,  since  ^.  by  bis  will 
deoeased,  was  lawfully  possessed  of.  a  certi^in  largQ  ^^.*^d   ^ 
personal  .estate,  and  wa6  alsp  seised  in  his  demesne,  a9  ^^^'  ^^ 

trust ;  and  to 
Ml  &iJLS:,  BiidG.'^.D.,  cc<4ldn  peMmal  property  upail  tlti^t;  ttid.tben  devised  bis 
to  Jt.  JS,  and  Q:ji.  D.,  sJso  upon  trust ;  and  tben  directed  tbat  if  either  of  bis 
tbe'su^  iCS.  and  R.L.R.f  so  iitr  as  applied  to  the  trusts  reposed  in  them 
lyi  pMb«.  mad  M^A,  M,S.,  amdO.4^  D,,  to  farns  appli^  to  the  trusts  reposed 
kwpectirely  as  aforesaid,  ^ould  dedine  to  act,  &c.,  it  should  be  lawful  for  the 
turmetf  of  fhethlateea  so'aodng  'in  the  trusts  wfaereiO'  lucfa  vaaancy  should  happen,  or  the 
executors  or  administrators  of  the  last  survivins  trustee,  to  appoint  other  trustees :  Held, 
irst,  thAt  this  power  only  extended  t6  tik^'  mo  first  classes  of  trustees,  and  not  to  the 
trustees'  of  the  real  estate;  held,  secondljrr  that  it  was  net  well  executed  by  the  two  trus- 
tees, bodi  of  Wboni  hAd  tt^oUy  dedlned'to  a6t  In  the  thist 

(a)  The  Judges  of  this  «ourt  sat  at  Seryeamls*  I<nn  on  Thursday  the 
2dd  day  of  ApHi,  and  on  the  siicceeding  days  till  the  t^kih,  audlh^tird' 
this  and  seyend  of  the  following  c^es  argued  by  counsel,  atad  detivered 
their  opinions  as  on  former  occasions,  (see  p.  1.)  >  *i^d  the  Court  after- 
'^ietdi  giKve  judgment  on  the  day  on  which  the  cases  tire  ntalw  repuntSl 

Vol,  II.  Ee  of        - 
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1BI9.        of  fee^  of  and  in  certain  real  estates,  to  wit,  a  oertnn 
dwdUng-hoos^  and  certain  boildingi,  gardens,  and 
premises,  sitnated»  Sec  wherein  he^  the  said  D.  Skarp^ 
thsn  resided,  and  of  and  in  divers  other  real  estates  situ- 
ated in  the  same  parish,  and  in  the  parish  d  Siaffbrdf 
in  thesamecoontjr;  and  being  so  sdsed  thereoi^  he, 
'the  said  D.  Sharp^  duly  made  his  last  will  and  testament 
•in  writinj^  duly  executed  to  pass  real  esta^  and 
"thereby,  after  giving  and  bequeathing  divers  specific 
^^and  pecuniary  l^gacies^  gave  and  bequeathed  to  his 
itfends  IL  Skarp  and  B.  It.  Bice  iOOOLf  upon  trust  to 
^vest  the  same  in -government  or  real  securi^,  and  to 
pay  the  interest  thereof  to  his  daughter  Elizabeth  Clarke 
'^jRnr  her  lile^  and  after  her  decease^  to  apply  the  said  sum 
•  fiir  her  children,  &c.  &c. ;  and  all  the  residue  of  his 
-personal  estate  he  gave  and  bequeathed  to  his  wife^ 
Mmy  Skarpf  and  the  said  B.  Skarp  and  his  firiend  G. 

^  ZXmem  of  Zomfan,  merchant^  and  to  the  survivor  and 
survivors  of  them,  and  to  the  executors  and  administra- 
tors of  the  last  survivor  of  them,  upon  divers  trusts 
therein  mentioned,  and  the  testator  also  gave  and  de- 
vised unto  his  wife  and  her  assignees,  during  her  na- 
tural life,  the  said  dwelling-house,  &c.;  and  also 
Revised  unto  the  said  i2.  Sharp  and  G.  A.  Davisj  and 
to  the  survivor  of  them,  and  to  the  heirs  of  such  survi- 
vor, all  his  real  estates  whatsoever  situate  in  the  pa- 
rishes aforesaid,  upon  trust  to  receive  the  rents  and 
profits  as  the  same  should  become  due,  to  pay  the  same 
to  his  wife  for  her  life ;  and  from  and  after  her  death  he 
gave  and  devised  his  said  last-mentioned  real  estates, 
and  also  his  said  dwelling-house,  &c.,  unto  the  said  J?. 
Sharp  BXkA.  G.  A.  Davis,  and  to  the  survivor  of  them, 
Mfid  the  heirs  of  such  survivor^  upon  trust,  and  after  the 
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iWathof  his  wife,  to  sell  the  same;  and  he  directed  that  1819. 
the  receipt  of  the  said  trustees,  or  the  survivor  of  them^  """"^ 
or  the  heir  of  such  survivor,  should  be  a  good  discharge  a^aintt 
for  the  purchase-money;  and  then  came  a  proviso^ 
that  in  case  either  of  his  said  trustees,  the  said  IL 
Sharp  and  JS.  L.  Bicey  so  far  as  applied  to  the  trusts 
reposed  in  them  respectively,  or  the  said  Maty  Sharpy 
R.  Sharp^  and  G.  A.  Davis,  so  far  as  applied  to  the 
trusts  reposed  in  them  respectively  as  aforesaid,  should 
happen  to  die,  or  desire  to  be  discharged  from,  or  ne- 
gleet,  or  refuse,  or  become  incapable  to  act  in  the  trusts 
thereby  in  them  reposed,  before  such  trusts  should  be 
fidly  performed  or  determined;  in  such  case  it  should 
be  lawful  for  the  sur\'ivors  or  survivor  of  the  trusteed 
so  acting  in  the  trusts  wherein  such  vacancy  should 
happen  as  aforesaid,  or  the  executors  or  administrators 
of  the  last  sur\'iving  trustee,  by  any  writing  under 
their  or  his  hand  and  seal,  to  be  attested  by  two  or 
more  credible  witnesses,  from  time  to  time  to  nominate 
and  appoint  any  other  person  or  persons  to  be  a 
trustee  in  the  place  of  the  trustee  or  trustees  so  dying, 
desiring  to  be  discharged,  or  refusing,  or  becoming 
incapable  to  act  as  aforesaid ;  and  fhat  when  and  so 
often  as  any  new  trustee  or  trustees  should  be  so  ap- 
pointed as  aforesaid,  all  the  titisl  estates,  monies,  &c* 
should  be  conveyed  and  assigned,  so  that  it  might  be 
legally  vested  and  continued  in  the  surviving  or  conti- 
nuing trustee  or  trustees,  and  such  new  trustee  or 
trustees;  or  if  there  should  be  no  continuing  or  surviv- 
ing trustee,  then  in  such  new  trustee  or  trustees  only 
upon  the  same  trusts,  &c.  as  were  thereuibefore  declared 
concerning  the  same  trust  estates,  monies,  &c.  The- 
declaration  then  stated  that  D.  Sharp  died  seised  and 
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1819.        powciwd  flf  aforetaidy  without  hmng  revoked  or  aU 
"T^        lertd  bis  will,  and  that  B.  Sharp  and  6.  A.  Davih  by 
fjtmnti        the  Mid  devise,  we^  seised  of  the  venudnder  of  th^ 
said  dweIIuig4ioiise^  Stc^,  from  and  after  the  death  of 
Maiy  Skarp  as  of  fee  and  right,  and  ct  the  said  other 
real  estates  m  dieir  demesne  as  of  fee;  and  bong  ^ 
ssised,  the  said  A  fiiorp  addL  6.  A.  Davis  befem  the 
'  said  trosts  were  fhlly  peirfonned'  or  determined,  to  wit^ 
oo  die  17th  JUnMf^  1815,  refused  to  a<^  in  the  said 
trusts  reposed  in  them,  and  thereupon,  by  a  certain  in* 
denture  of  bargain  aild  sale  made  by  and  between  th« 
mid  A  Sharp  and  G.  ^  Dam,  and  Jhe  said  &  Sharp 
iid  JL  WmUr^  for  a  certain  consideration,  bargained 
asd  sold  the  said  remainder,  end  the  other  real  estate!^ 
lb  die  said  &  Sharp  and  K,  WhOer  habendum  finr  one 
year;  by  virtue  whereof  and  by  force  of  the  statute  for 
tfunsferring  uses  into  possession,  the  said  jR.  WiaierwoA 
&  iSikorp  beoBBoe  possessed  of  the  sameaodovdin^y,  anjl 
being  so  possessed,  and  die  said  R.  Sharp  and  6.  A. 
Daiois  being  seised  of  the  reversion  thereof  they,  by  re- 
lease attested  by  two  credible  witnesses,  released  die 
same  reversion  unto  the  said  5.  Sharp  and  R.  WitOery 
and  to  their  heirs.     The  declaration  then  stated  that 
the  plaintiffib  being  seised  as  aforesaid,  Mary  Sharp  on 
the  ^\fX  September^  1816,  died,  upon  whose  death  the 
plaintifis  came  to  be  seised  of  the  dwelling-house,  &c. 
in  their  demcoie,  as  of  fee,  and  that  from  thencefortli 
they  have  been  seised  of  the  said  dwelling-house  and  of 
all  the  other  real  estates,  upon  the  trusts  mentioned  in 
the  will,  and  that  being  so  seised  they  offered  the  same 
fbr  sale^  and  that  by  a  certain  agreement,  made  between  . 
plainti£Gi  and  defendant,  they  agieed  to  make  a  good 
title,  both  at  law  and  equity,  upon  payment  of  the  pur- 
chase- 
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chase-money,  and  to  convey  the  said  real  estates  unto         1811>« 
the  defendant  in  fee-simpk,   and  that  the  defendant         ^^^J^ 
agreed  upon  such  good  title  being  made,  and  upon  such         agtmui 
conveyances    being   executed,    to  pay  the  purchase- 
money.     The  declaration  then  stated  mutual  promises^ . 
and  averred  that  the  plaintiffs  delivered  to  the  defend- 
ant a  fiiithful  abstract,  and  made  a  good  title  both  at 
law  and  equity  from  the  testator,  enabling  them  to  con- 
vey the  estate  in  fee-simple  upon  payment  of  the  pur- 
chase-money, and  that  they  offered   to  defendant  to 
^nvey  the  same  to  him  upon  payment  of  the  purchase* 
money.     The  declaration  then  alleged,  as  a  breach  of 
the  agreement,  that  defendant,  although  requested,  had 
not  paid  the  purchase-money.      To  this    declaration 
there  was  a  general  demurrer  and  joinder.     The  case 
was  now  argued  by 

Sugderiy  in  support  of  the  demurrer.  The  first  ques- 
tion is,  whether  the  power  to  appoint  new  trustees 
extends  to  R.  Sharp  and  G.  Adams  Davisj  the  trustees  of 
the  real  estate;  and,  secondly,  assuming  that  to  be  so, 
whether  the  power,  which  in  terms  Is  to  the  surviving 
trustee,  is  well  executed  by  the  two  trustees.  Here  the 
testator  has  appointed  three  classes  of  trustees;  first, 
E.  Sharp  and  R,  Z.  Rice^  as  trustees  for  a  particular 
fund;  secondly,  Mary  Sharpy  R,  Sharp^  nnd  G.  A.  Davist 
as  trustees  of  his  personal  property ;  and,  thirdly,  i2. 
Sharp  and  G»  4*  Daxis,  as  trustees  of  his  real  property. 
Now  tlie  words  of  tlie  power  are,  that  in  case  either  oT 
his  said  trustees,  the  said  R.  Sharp  and  iZ.  Z.  Rdce^  so 
far  as  q[)ply  to  the  trusts  reposed  in  them  respectively^, 
or  the  said  Mary  Sharpy  R.  Sharp,  and  G.  A.  Davisj  so 
&r  as  apply  to  the  trusts  reposed  in  them  respectively  as 
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vibresaid,  shottld  hi^ipen  to  dle^  &c^  in  sach  case,  &c. 
Now  the  Word  ««  respectitely"  does  not  apply  to  each 
of  the  trustees  individoally,  bat  to  the  class,  and  as  the 
^  testator  has  expressly  appomted  three  classes  of  trustees, 
jmd  as  in  the  power  he  has  named  only  two  out  of 
4lire^'  he  cannot  have  intended  to  have  eztafided  this 
|xmer  of  appointment  to  the  third  dass  of  trustees,  vb. 
the  trustees  of  the  real  prc^ier^;  assuming,  however, 
&at  to  be  otherwise^  the  power  of  appointment  is  con- 
fined to  the  surdoor  of  the  trustees  continuing  to  act : 
here  it  is  executed  by  two  who  nev^,  at  any  time^  acted 
in  execution  of  the  trusts.  And  the  power  is  to  the 
mrvitbr  or  to  the  executor  or  admmitraior  of  the  sur- 
vivor, which  shews  that  the  power  is  confined  to  the 
trustees  of  the  personal  and  not  of  the  real  property. 
The  trust  for  sale,  on  the  other  hand,  is  to  the  two 
trustees,  and  the  heir$  of  the  survivor,  and  the  receipt 
of  the  AeiVof  the  surviving  trustee  is  to  be  a  good  dis- 
charge to  the  purchaser ;  and  it  is  clear,  therefore,  that 
the  testator  contemplated  the  event  of  one  tnistee 
only  iacting  in  execution  of  the  trusts,  and  that  he  did 
not  intend  that  there  should  always  be  two.  M^Adam  v. 
Logan  {a)  is  an  authority  in  point;  there  the  power 
was  to  the  survivor  of  husband  and  wife:  it  was  exe- 
cuted by  the  husband  and  wife  jointly ;  and  Lord  Thttr- 
law  held  that  to  be  an  invalid  execution  of  the  power. 
Here  also  both  decline  to  act ;  neither,  therefore,  can  be 
said  to  have  filled  the  character  of  a  fxustee,  acting  in 
execution  of  the  trusts,  to  whom  alone  the  power  of  ap- 
pointing other  trustees  i  s  expressly  confined  by  the  very 
terms  of  the  proviso.     Tamnsend  v.  Wilson  (ft)  is  the 

(o)  3  JBrwm,  Ch,  Cat,  310.  (b)  I  JBanu  j-  jiUL  608. 
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converse  of  this  case^  and  is  an  authority  to  shew  with         181 9. 
what  strictness  the  Court  construe  these  powers. 

Freston  contra.  The  Court  will  so  construe  this  power 
as  best  to  effectuate  the  intention  of  the  teistator.  Now 
it  is  clear  that  the  testator  intended  that  his  real  pro^ 
pertj  should  vest  in  the  new  trustees ;  for  it  is  expressly 
provided  that  all  the  trust  estates,  &g.  are  to  vest  in  the 
new  trustees.  And,  the  term  estate  only  applies  to  his 
real  property ;  and  if  the  construction  contended  for 
prevail,  the  real  property  can  never  vest  in  the  new 
trustees.  The  words  of  the  power  are,  That  if  either 
of  my  said  trustees,  22.  Sharp  or  R.  L.  BAce^  so  far 
as  applied  to  the  trusts  reposed  in  them  respectively : 
the  word  respectively  must  be  construed  distributively, 
and  Uien  it  will  be.  If  either  of  them,  R,  Sharp  or 
R^  L.  RicCy  refuse  to  act,  &c.,  another  may  be  ap- 
pointed ;  and  as  another  may  be  appointed  if  either 
refuse  to  act,  two  may  be  appointed  if  both  refuse  to 
act  And  inasmuch  as  the  said  R.  S/iarp  and  G.  A. 
Davis  arc  both  named  in  the  power,  and  as  they  are  the 
trustees  of  the  real  estate  which  the  testator  intended  to 
pass  to  the  newly-appointed  trustees,  they,  in  order 
to  effectuate  the  intention,  must  be  considered  as 
included  within  that  power.  By  assuming  that  to  be 
soj  the  power  of  appointment  extends  to  all  the  trustees 
who  are  willing  to  execute  any  of  the  purposes  of  the 
will.  The  execution  of  the  power  of  appointment  is  a 
purpose  of  the  will ;  and  Crew  v.  Dickins  {a)  is  an 
authority  to  shew  that  the  very  act  of  conveying  an 
estate  to  another  is  an  acceptance  of  the  trust ;  and 
here  the  intention  of  the  testator  will  be  satisfiedi  if  the- 

(a)  4  Veujwu  100. 
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1819.  (Murties  act  in  execution  of  the  power.  The  power  beri^ 
■         given  ig  to  the  trustees  acting  in  that  character;  and 

(»gmntt  every  trustee  comes  within  the  meaning  of  the  term, 
tarviving  trustee.  The  trustees  became  trustees  upon, 
the  death  of  the  testator ;  and  they  must  have  continued 
ta  fill  that  character  until  they  were  discharged  by  the 
^eans  pointed  out  in  the  will,  or  by  the  intervention  of 
a  court  ,6f  equity,  Thie  words  *<  surviving  trustees**^ 
>ire^  used  in  the  sense  of  acting,  or  remaining,  or  con- 
tinuing trustees,  and  Boe^  dem,  Vere,  v.  Hill  {a\  and 
ijhodtiile  V.  Laymen  (£*%  are  authorities  to  shew  that 
the  word  surviving  admits  of  this  application. 

'  Abbott  C.  J.  The  Court  cannot  introduce  any 
power  into  this  will  which  the  testator  himself  has 
nbt  expressly  given ;  although  they  may  be  of 
opinion  that  if  he  had  contemplated  the  event  which 
lias  happened,  he  would  have  introduced  a  special 
power  to  provide  against  it.  .  It  appears  that  three 
classes  of  trustees  are  appointed  for  three  different 
purposes :  first,  i?.  Sharp  and  jB.  L,  Rice^  as  to 
the  s£\Oi)0;  then  as  to  the  rest  of  the  personal  estate, 
Mmij  Sharpey  R.  Sharp^  and  G.  A,  Davis ;  and 
then,  as  to  the  real  estate,  i?.  Sharp  and  G.  A.  Davis. 
The  will  then  contains  a  power  that  in  case  cither 
of  his  said  trustees,  R.  Sfiarj)  and  R.  L,  Rice,  so 
far  as  applied  to  the  trusts  reposed  in  them  respect- 
ively, or  the  said  Mary  Sharp,  R,  Shatp,  and  G.  A. 
Davis,  so  far  as  applied  to  the  trusts  reposed  in 
them  respectively,  as  aforesaid,  should  happen  to  die, 
or  desire  to  be  discharged  from,  or  neglect  or  refuse, 
or  become  incapable  to  act  in  the  trusts  thereby  in  them 

(a)  3  Burr,  1881.  (6)  Fearne,  Cont,  Rem,  558. 
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reposed,  before  such  trusts  should  be  f^iUy  performed  9r         1819. 
deti&rmined,  in  such  case  it  should  be  lawful,  &c«     Now 
I  think  these  words  plainly  denote,  that  the  two  first 
trustees  are  to  be  distinguished  as  a  separate  class ;  and 
the  second  sentence,   which  applies  to  the  other  threes 
has  the  same  confined  meaning.      If  so^  the  whole 
power  is  given  to  the  persons  named  in  chisses,  and  no 
power  at  all  is  given  to  the  third  clafis,  who  are  not 
named.     But  supposing  the  will  had  gone  on,  and  given 
the  same  power  to  the  said  R.  Sharp  and  G*  4*  JDavis^ 
so  far  as  the  trusts  apply  to  them,  still  I  should  be  of 
qpinion  that  it  would  not  be  sufficient  to  enable  these 
tW9^  to  nominate  two  other  persons,  to  execute  the  trusts, 
which  the  testator  had  reposed  in  them*    For  the  power 
given  is  in  these  words,  "  That  it  should  be  lawful  for 
the  survivors  or  survivor  of  the  trustees  so  acting  in  the 
trusts,  9icJ*    Now,  by  the  word  survivor,  I  understand 
merely  the  trustee  continuing  to  act;  for  it  seems  to 
•Jhave  been  throughout  tlie  intention  of  the  testator,  diat 
in  ease  of  the  death,  or  incapacity,  or  refusal  of  some 
cue  of  the  trustees,  the  remainmg  trustee,  who  had  been 
named  by  him,  and  who  bad  be^n  ,lba  object  of  his 
confidence,   should  have  the  power  of  associating  with 
hiiwdyr  some  other  person  in  the  execution  of  the  said 
rtrust*    But  it  would  be  giving  a  much  larger  construc- 
tion to  these  wordf  tlian  they  fairly  import,  if  we  were 
*to  4ay  that  the  trustees,  in  the  eyent  of  the  whole  class 
^decliimig  to  aet^  might  nominate  sueh  other  persons  as 
they^  might  think  fit  to  perform  tlieir  duties.      I  am 
tker8fi>re  of  opinion,  on  both  these  grounds,  that  tb^e 
fihoidd  be  judgment  for  the  Defendants 
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1819.  iS«  Sharp  and  R.  L.  Rice ;  the  second  are  i2.  Sharpy 
—"■^  Mary  Sharpy  and  G.A.  Davis ;  and  the  third,  R,  Sharp 
i^atvu/  «nd  G.  ^.  Davis.  The  question  is,  whether  this  power 
applies  to  the  case  in  which  Sharp  and  Davis  were  the 
sole  trustees  of  the  real  estate,  or  whether  it  is  confined 
to  the  first  two  classes  of  trustees  only.     In  order  to 

sustain  the  present  action,  we  ought  to  see  clearly  that 
it  was  the  intention  of  the  testator  to  include  in  the 
power  all  these  three  dlasses  of  trustees.  Now,  looking 
at  the  words,  so  far  from  that  intention  being  clear,  I 
think  the  inference  is  the  other  way.  It  has  been  ar- 
gued, that  in  the  power,  as  all  the  trustees  are  named, 
it  must  have  been  the  intention  of  the  testator  to  extend 
it  to  all  the  trustees  individually.  But  R.  Sharp  is  twice 
named  in  the  power,  with  reference  to  two  of  the  trusts ; 
and  it  would  have  been  perfectly  useless  to  have  named 
him  more  than  once,  if  the  intention  had  been  to  extend 
the  power  to  the  trustees  individually.  It  has  been  said 
that  this  falls  within  the  words  used  by  the  testator;  for 
-those  words  are,  That  if  Mari/  Sharp^  R.  Sharp,  and  G. 
A.  Davis,  refuse  to  act,  &c.,  then  new  trustees  might  be 
appointed  ;  and  that  R,  Sharp  and  G.  A,  Davis  have 
refused  to  act.  But  what  is  the  trust  to  which  the 
words  used  by  the  testator  apply  ?  Why,  to  the  trust 
reposed  in  thetn  respect ivelj/,  viz.  in  the  three  respectively, 
which  shows  that  it  is  confined  to  the  trust  relative  to 
the  personal,  and  not  to  the  real  estate.  It  seems  to 
me,  therefore,  that  no  power  is  given  to  R.  Sharp  and 
G.  A,  Davis,  as  trustees  of  the  real  estate ;  for  every 
word  of  the  power  is  inconsistent  with  such  a  construc- 
tion. The  words  are,  "  Provided  that  in  case  either 
of  my  said  trustees."  And  the  word  either  is  not  use- 
lessly introduced  :  it  is  in  effect  a  proviso,  that  if  either 
of  the  trustees  named  in  the  will  should  refuse  to  act, 
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Still  that  the  testator  should  have  the  benefit  of  the  1819. 
judgment  of  the  other,  who  would  act  in  concurrence  . 
with  such  other  individual  as  he  might  nominate.  Now  agamu 
the  testator  may  have  had  good  reason  in  confining  the 
power  to  the  case  of  one  trustee,  for  he  may  have  had 
special  confidence  in  the  trustees  named  by  himself;  and 
so  long  as  either  of  those  persons  acted  in  the  trust,  he 
might  think  his  property  safe.  But  if  we  were  to  read 
these  words  as  if  they  were  both  or  either ^  the  case  would 
be  different.  If  both  the  persons  should  decline  to  act, 
a  testator  might  naturally  object  to  their  delegating 
their  trust  to  other  persons,  and  might  then  have 
thought  it  better  that  his  property  should  be  left  to  the 
care  of  a  court  of  equity.  The  power,  then,  goes  on 
further  to  state,  "  That  if  the  trustees  shall  refuse  to 
act  before  the  trusts  shall  be  fully  performed,  it  should 
•be  lawful  for  the  survivor  of  the  trustees  so  acting  in  the 
trust  to  appoint,  &c."  Now,  I  apprehend  that  under 
the  words  of  this  power,  the  testator  meant  by  the  word 
actij^j  to  designate  those  who  had  taken  upon  them- 
selves to  perform  some  of  the  trusts  mentioned  in  the 
will ;  and  that  he  did  not  contemplate  one  who  in  limine 
refiised  to  act.  And  it  seems  to  me  that  a  person  who 
-does  so  refuse  cannot  be  considered  as  acting  in  any  of 
the  trusts.  Then  the  word  survivor  must  mean  the  con- 
tinuing trustee,  as  contradistinguished  both  from  those 
who  might  refuse  to  act,  and  those  who  might  be  desir- 
ou8-to  discontinue  acting.  For  these  reasons,  it  seems 
to  me  that  the  power  is  confined  to  the  persons  specifi- 
cally pointed  out  in  the  will,  viz.  the  trustees  of  the 
personal  property ;  and  that  even  if  it  could  be  extended 
to  the  trustees  of  the  real  property,  it  would  not  apply 
:to  a  case  where  both  those  trustees  had  refused  to  act  in 
•jkhe  first  instance. 

HoLROYD 


Sbaat* 
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1819.  HoLEOYD  J.     I  am  also  of  opinion,  that  upon  both- 

""""*  theie  points  the  Defendant  is  entitled  to  the  judgment 
a^ahut  of  the  CouTt  With  respect  to  ttie  first,  it  seems  to  me 
^ite  dear  that  the  power  of  appointing  new  trustees 
does  not  extend  to  the  trustees  of  the  real  estate;  and 
that  sach  power,  in  either  of  the  classes  of  trusts  named, 
is  giv^  only  to  the  continuing  trustee.  I  construe  the 
proviao  in  this  way:  — in  case  either  of  the  trustees, 
^  Sharp  or  iZ.  L*  Rice  (who  are  trustees  for  a  particu- 
lar purpose)  shall  die^  or  refuse  to  act,  the  continuing 
tnistee  in  that  particular  trust  may  appoint  another  in 
bis  place;  and  in  like  manner,  as  to  the  other  trust,  if 
iL  Shctrpf  Mary  Skarp^  and  G.  A.  DaviSf  or  any  one  of 
tbesSf  shall  decline  to  act  as  a  trustee,  the  same  power 
j^  givai  to  the  survivor  or  survivors,  viz.  that  the 
.trustee  who  continues  to  act  is  to  appoipt  another  in 
Jiiea  of  the  person  who  shall  so  refuse.  That  it  does  not 
s^(tend  to  the  real  estate  is  clear;  for  where  a  power  is. 
^ven  for  the  appointment  in  the  case  of  the  deiith  of  a> 
trustee^  it  is  given,  not  to  the  Aeir  in  wfiom  t^  real 
6State  would  be  vested,  but  to  the  executor  or  adinini;^ 
t,rator  of  the  last  surviving  trustee.  I  also  think,  that  no 
power  of  appointment  was  intended  to  be  given,  ex<:ept 
Xo  a  trustee  who  had  consented  to  act ;  and  that  on  a 
refusal  by  one  to  act,  the  vacancy  is  to  be  filled  up  by 
the  other  who  continues  to  act ;  or,  in  the  case  of  the 
trust  given  to  the  three,  if  two  refuse  to  act,  the  whole 
power  is  given  to  the  acting  trustee.  Here,  both  the 
trustees  have  refused  to  act;  and  I  am  therefore  of 
opinion,  that  on  this  ground,  also,  they  have  no  right  to 
substitute  other  persons  in  their  place. 

Best  J.     I  am  clearly  of  the  same  opinion,  on  botli 
points.     The  testator  has,  by  his  will,  appointed  three 

sets 
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Shaet. 


sets  of  trustees;   and  if  he  had  intended,  that  in  the         1819. 

eyent  of  all  of  those  trustees  refusing  to  act  they.«hoald 

be  at  liberty  to  appoint  new  trustees,  he  might  in  gen^ 

ral  terms  have  said, ,  If  any  of  my  trustees  refuse  to  act, 

the  remainder  may  appoint  others.     But  by  the  terms 

which  he  has  used,  I  think  it  perfectly  clear  that  he  in* 

tended*  the  power  of  appointment  to  extend  only  to  the 

two  classes  of  trustees  therein  mentioned.    Upon  the 

other  point,  I  entirely  agree  with  the  rest  of  the  Couit, 

that  tlie  authority  to  appoint  other  trustees  does  not 

ejctend  to  a  case  where  all  have  refused  to  act  ;^  and 

therefore  I  think  that  our  judgment  ought  to  be  for  the 

defendant. 

Judgment  for  the  defendant* 


Blanckenhagen  and  Another  curainst  Blun-    Jf^ednemu^, 

^^  jiprii  SStfa. 

DELL,  (a) 


T^ECLARATION  alleged  that  the  defendant,  on  the   A  note, 

"^  by  the  "-TnTr 

24th  Mayj  18179  made  a  promissory  note^  and  proimtedtop«y 

dclWered  the  note  to  the  plaintiffs  ;    by  which  note  de-  lda\Vi£ 

fendant  promised  to  pay  to  J.  P.  Damerj  then  of  Bio  ?^^^*JJ^ 

de  Janeiro^  or  to  the  plaintiffs,  or  to  his  or  their  order,  "^^  »  «* 

a  prooiiMorjr 

250/.  Sterling,  in  Partttguese  currency,  at  the  rate  of  SIJL  note  witfaiii  the^ 

itterling  per  mil-r^,  together  with  interest  from  the  27th  statute  of  .^Iiism. 

Jidtfy  one-half  at  fourteen,  and  one-half  at  26  months,  cumotbemttn- 

firom  the  date,  xxdue  received ;  whereby,  and  by  force  of  **^  ■*  *'*^" 

J  ^  J  mon  law  upon 

the  statute,  the  defendant  became  liable  to  pay,  fltc,  and   ""^  ■"  inatm. 

mentj  even 

being  liable,  provhised,  &c      The  declaration  then  by  the  payee 

^tatedj  that  the  money  mentioned  in  the  note  became  makeriottiough 

due^  according  to  the  tendr  and  effect  thereof;  yet  diat  Ih^face  of^e 

the  defeddant,  although  often  requested,  had  not  paid  ?^^  ^  ^^^ 

.  oeived. 

(a)  Iliii  dee  wai  argued  at  Serfeants*  Intu 

the 
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BL4«CKm. 

UAQMM 

Bluitdkll. 


the  same  to  the  plaintifits  Dor  bad  he  paid  the  same  to 
Darner.  The  second  count  was  upon  the  same  promis- 
sory note;  but  only  alleged  a  general  liability  to  pay, 
without  treating  it  as  a  promissory  note  within  the 
statute  of  ^itn^.  The  third  count  was  similar  to  the 
first,  with  the  exception  that  it  contained  an  averment 
that  Darner  died  before  the  note  became  payable.  To 
this  cleclaration  there  was  a  general  demurrer,  which 
was  now  argued  by 


Espinasse^  in  support  of  the  demurrer.  No  action  is 
maintainable  on  any  such  instrument  as  this,  unless  it 
be  a  promissory  note  within  the  statute  of  3  &  4  Anne, 
a  9.,  Trier  v.  Brtdgman.  (a)  The  second  count  of  the  de- 
claration cannot  therefore,  at  all  events,  be  supported. 
But,  secondly,  this  is  not  a  promissory  note  within  the 
meaning  of  that  statute ;  for  it  is  not  payable  to  either 
of  the  payees,  at  all  events,  but  only  on  the  contingency 
of  its  not  having  been  paid  to  the  other ;  and  a  bill  of 
enbange  in  this  form  would  not  be  negociable  by  the 
custom  of  merchants.  Carlos  v.  Fancourt  {b),  and 
Hill  V.  Halfmd  {c\  are  authorities  in  point. 


Campbell  contra.  An  action  may  be  maintained,  as 
between  these  parties,  upon  this  instrument,  although  it 
be  not  negociable ;  for  on  the  face  of  it  it  is  stated  to 
have  been  made  for  value  received.  The  note  itself  con- 
tains a  promise,  and  a  consideration  for  that  promise. 
An  action,  therefore,  might  have  been  maintained  upon 
this  instrument  at  common  law.  But,  secondly,  this  is  a 
valid  note  within  the  statute  oiAnyie^  as  between  the  ori-t 
ginal  parties,  although,  perhaps,  it  may  not  be  nego-* 


(a)  ^  East,  350. 

(c)  2  Bos.  4:  PuU.  415. 


(6)  5  Term  Rep»  482. 


ciable. 
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ciable.  It  is  not  payable  upon  a  contingency ;  for  a 
note  payable  to  two  partners,  which,  in  effect,  is  payable 
to  one  or  to  the  other,  is  equally  so.  So,  also,  foreign 
bills  of  exchange,  drawn  in  sets,  may  equally  be  said  to 
be  payable  upon  contingencies ;  for  the  direction  is  to 
pay  this  my  first  bill  of  exchange,  the  second  and  third 
not  being  paid ;  or  the  second,  the  first,  and  third  not 
being  paid ;  which  is  in  effect  directing  the  bill  to  be 
paid  to  the  indorsee  who  may  hold  the  first,  or  to  the 
indorsee  who  may  hold  the  second. 


1819. 

Blakckxx-*- 

UlOIK 

agairui 
BhUVDtLU 


Abbott  C.  J.  I  have  no  doubt  that  this  instrument, 
in  the  form  in  which  it  is  declared  on,  is  not  a  promis- 
sory note  within  the  statute  of  Anne :  for  if  a  note  is 
made  payable  to  one  or  other  of  two  persons,  it  is  pay- 
able to  either  of  them,  only  on  the  contingency  of  its 
not  having  been  paid  to  the  other,  and  is  not  a  good 
promissory  note  within  the  statute.  I  am  also  of  opi- 
nion, that  the  second  count  cannot  be  supported ;  fpr 
admitting  that  an  action  might  be  maintained, upon  a 
note  which  appeared  to  be  for  value  received,  still  the 
consideration  should  be  stated  in  the  declaration,  in  or- 
der that  it  may  be  seen  if  it  is  a  consideration  which  will 
support  an  action  ;  for  there  are  many  considerations 
which  will  not  support  an  action,  although  there  may  be 
a  subsequent  promise.  If,  therefore,  an  action  could  be 
maintained  in  such  a  case,  the  plaintiff  ought  to  declare 
upon  the  original  consideration.  For  these  reasons,  I 
am  of  opinion  that  there  should  be  judgment  for  the 
defendant. 


Batley  J.     I  am  of  the  same  opinion.    If  there  bad 
been  any  comtnunity  of  interest  stated  between  the 

payees 
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lSi%  I*^*Mi  «o  M  in  any  nqie^-to  identify  JDaner  tati. 
Mtndienhi^ph^  it  k  poirible  diM  an  actkm  miglit  have 
bMn  manteined  cm  difa  note.;  bat  in  the  "My  in  whidb 
die  dedafationi  has  bem  framedi  itadng  this  as  a  note 
psigfd»letboiieoirtli6other>  I  am  Tery  clearly  of  ^^Hoioii 
ikitiCis^Bol  that  deseripden  of  note  which  die  statate 
ofil^agciDiitelnplatott. 

•  • 
'HoEA6n>  J.  i  am  of  the  «une  opinion,  that  thb 
note  does  not  oone  within  ,die  description  of  no^' 
'dn^femphted  by  die  statute  otAtme.  It  is,  in  fact,  a 
fnfiadmi  to  pay  to  iLt  if  the  maker  does  not  pey  to 
A  ind  C.  It  u  dierelbre  a  conditional  promisei 
and  CDilseqnend7  not  widnn  die  stiitnte.  And  I  am 
abb  of  dplnion  that  the  second  eoimt  cumot  be  snp- 
ptotied ;  fbr  at  eommcb  law, '  a  promksory  note  dr  UR 
ofexchangewaknotcoiirideredasaq^  Indeed 

iAAtlcU  continnalty  jniiMed  diat  no  action  coold  be 
brought  on  a  proniissoYy  npte^  but  that  it  must  be 
brought  for  the  briffinal  consideration.  And  the  statute 
of  Anne  itself  recites,  *^  That  the  payee  of  a  note  cannot 
maintain  an  action  by  the  custom  of  merchants,  against 
the  pierson  who  first  made  and  signed  the  same."  This, 
therefore,  is  a  legislative  declaration,  that  at  common 
law  no  siich  action  could  be  brought  upon  a  promissory 
note ;  and  therefore  I  am  of  opinion,  upcm  both 
grounds,  that  there  ought  to  be  judgment  for  the 
defendant 

« 

Best  J.  concurred. 

Judgment  for  defendant. 
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Hunter  against  T?ry.  (a)  wednesdM, 

i(^  OVEN  ANT  upon  a  charter-party   of  afireight-  Byadiarter. 

ment,  made  between  the  plaintiiTand  the  defend-  dai«ibedtobe 

ant,  the  former  being  described  as  the  owner  of  the  ship  ggf^^Jj^^*^ 

Hunter,  qf  the  harden  o^  261  tons  or  IhereaboidSj  then  **>«  freighter 

covenanted  to 

lying  in  the  port  of  London.    The  owner  covenanted  lead  a  fun  and 

that  the  master  should  load  on  board,  freight  free,  goods  Held  that  the 

not  exceeding  100  tons,  and  sail  to  Madeira ,-  and  that  emiaTm  nS^^^ 

upon  her  arrival  there,  the  master  should  discb^g^  if  ^!J|J,!"^*de- 

required,  and  also  receive  on  board,  fr^ht  free,  such  lafbedinthe 

duurtef'partjrf 

Other  goods  as  the  agents  of  the  freighters  at  Madeira  waa  not  a  par- 
might  think  fit ;  and  then  should  proceed  to  the  West  thhio^^iant; 
Indies  direct  off  Cape  Henry,  or  to  some  other  port  in  ^!  ^**** 


Hayti ;  and  when  arrived  at  a  port  of  delivery,   and   bound  to  put  on 

^  .  board  ai  much 

after  having  discharged  the  said  outward  cargo,  should   goods  as  the 
immediately  receive  on  board  from  the  agents  or  cor-  ofcatxyingwith 
respondents  of  the  freightei*s,  a  full  ^d  complete  cargo      '*^* 
of  coffee,  in  bags  and  casks ;  but  not  more  of  the  latter 
than  should  be  sufficient  for  a  ground  tier,  and  of  log- 
wood only  such  a  quantity  as  should  be  sufficient  for 
dunnage,  but  not  exceeding  in  the  whole  what  the  said 
ship  could  reasonably  stow  and  carry  over  and  above 
her  stores,   tackle,  apparel,  furniture,  and  provisions; 
and  then  that  the  vessel  should  sail  direct  for  the  port 
odjofidon,  and  tliere  ddiiver  her  cargo.     The  freighter 
covenanted  that  his  agents  at  Hayti  should  immediately 
reload  on  board  of  the  vessel,  in  the  customary  manner, 
such  full  and  complete  cargo,  within  the  time  therein 
limited.    The  declaration  then  stated  that  the  master 

(a)  Hiis  case  was  argued  at  SeijeaiUt*  Inn,       ' 

VoL,IL  ff  pro- 
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t8f9.  proceeded  ihim  Z^oiufiMi  to  Moibmiy  end  from  Madeira 
j^~j"  to  Hm/tif  and  diacharged  his  oijitwud  cargo^  and  gave 
H^  notice  to  the  defimdant  that  he  was  ready  to  reodve  a 
full  and  complete  cargo  of  ooflee,  in  bags  and  casks^  &c*; 
and'  that  he  did  receive  and  take  «m  board  at  HajfU 
aforesaid,  from  the  agents  of  the  defendant^  28  tons  of 
coflfee  and  20  tons  of  logwood,  being  ail  the  goods  and 
merchandise  which  the  agents  ,of  the  defendant  thou^t 
fit  to  load  on  board  her,  although  the  said  ship  eould 
then  and  there  have  reasonably  stowed,  over  and  above 
ber  stores^  tackle^  &c.,  a  much   laiger  quanti^,   to 

«  wit^  SOO  tons  of  coflee  other  than  and  besides  the  coffee 
and  logwood  so  laden  on  board  the  said  shq)  at  HagH 
kfimsaid,  whereof  the  defen^^'s  agents  had  notice. 
Breadh,  that  the  defendant  or  his  agents  did  not  nor 
woald  rdkiad  on  board  the  said  vessd,  at  i9!gi^*  afore- 
ilSAf  a  foil  and  complete  cargo  to  phuntiflp's  damagew 

.  Flea,  that  defendant  did  rdkiad  on  board  the  said  vessel^ 
at  \H!^' afiwesud,  a  full  and  complete  cargo^  acccwding 
to  the  charter-party,  upon  which  issue  was  joined. 

Tlie  canse  was  tried  at  the  sittings  after  TVmfly  term, 
before  Abbott  J.,  when  the  jury  found  a  vei*dict  for  the 
plaintiff^  with  918/.  damages,  subject  to  the  opinion  of 
the  CSourt  on  the  following  case; 

The  charter-party  stated  in  the  declaration  was  exe- 
cuted on  the  day  it  bore  date,  by  the.defendant,  who 
then  resided  in  Londofu  The  said  ship,  with  the  goods 
on  board  shipped  by  defendant,  proceeded  from  Lan^ 
don  to  Cape  Henryy  in  Haytij  which  was  fixed  on  as  the 
only  port  for  the  delivery  of  her  outward  cargo,  and  the 
loading  of  her  homeward  cargo.  The  ship  could  rea- 
sonably have  stowed  and  carried,  as  a  homeward  cargo 
from  Hayti  to  London^  over  and  above  her  stores, 
tackle,  apparel,  furniture,  and  provisions,  340  tons  of 

cofiee 
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cofiee  in  bags,  40  tons  of  coffee  in  casks  for  a  gronnd        181 9. 
tier,  and  20  tons  of  logwood  for  dunnage.     The  said        ' 
ship  being  ready  to  take  in  her  homeward  cargo,  the        agamu 
defendant's  agents  at  Cape  Henry  supplied  her  with  288 
tons  of  sugar,  28  tons  of  coffee,  and  20  tons  of  logwood 
for  dunnage,  which  were  received  on  board  by  the 
roaster ;  but  the  agents  did  not  supply  any  other  home- 
ward  cargo,  and  {the  ship  was  obliged  to  proceed  from 
Hatfti  on  her  voyage  home^  with  only  those  goods  on  * 
board,  and  without  being,  in  point  of  fact,  fully  loaded* 
The  defendant  paid  freight  for  the    goods  actually 
shi{qped  and  brought  home.    The  sum  of  918/.  185., 
awarded  as  damages,  was  the  amount  of  the  freight  which 
would  have  been  earned,  had  the  vessel  been  loaded 
with  a  fiill  and  complete  cargo  of  coffee  in  bags  and 
casks,  and  logwood  for  dunnage  as  aforesaid,  beyond 
the  payments  made  by  the  defendant  in  reject  of 
freight  for  the  goods  which  were  supplied. 

Campbell  wns  to  have  argued  for  theplaintiff;  but  the 
Court  called  on 

F.  Pollock  contrju  The  ship-owner,  by  the  charter- 
party,  has  represented  the  vessel  to  be  of  a  given  bur- 
den ;  and  the  freighter,  who  covenants  to  load  a  complete 
cargo,  does  so  only  on  the  faith  that  the  representation 
of  the  owner,  as  to  the  capacity  of  the  ship,  is  true.  It 
would  be  hard,  therefore,  that  the  freighter  should  incur 
any  liability  in  consequence  of  such  a  misrepresentation* 
In  Abbott  on  Shipping,  287.,  it  is  staled  that  if  an  entire 
ship  be  hired,  and  the  burden  thereof  be  expressed  in 
the  charter-party,  and  the  merchant  covenant  to  pay  a 
certain  sum  for  every  ton  of  goods  which  he  shall  load 

F  f  2  on 
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1810.       ODboud*  the  oraen  can  onty  demand  p^noitibrtbe. 
qoantilj  of  goods  actiidly  «h?tyfd. 

Abbott  C*  X  I  am  of  opiniooy  that  the  mmtkin  <^ 
a  ihip's  harden  in  the  deKription  of  a  ahip  in  the  char- 
tefifpartjy  in  tiie  manner  it  b  here  mentioned,  it  an 
immaterial  drmmihincf ;  althongh  it  may  be  made  ma- 
terial  by  the  all^galionoffrand  or  other  matter.  Here^ 
the  fing^iter  hai  not  covenanted  to  load  a  caigo  equi- 
valent to  the  burden  mentioned  in  the  charter-party : 
he  has  covenanted  to  load  and  pot  on  board  a  full  and 
com|dete  cargo^  and  to  pay  io  mnch  per  ton  for  every 
ton  loaded  on  board*  Ifthe  covenant  had  been  to  pay 
*  groif  som  (or  the  voyage^  the  fireighter  (upon  the  ar- 
rival (^  the  ahip  at  the  foreign  port)  mig^t  have  iniisted 
that  the  captain  should  take  on  board  as  much  as  the 
ship  would  safdy  contain;  and  the  owner  who  had  co- 
venanted to  take  a  full  and  complete  caigo^  would  not  be 
justified  in  saying,  that  be  would  take  no  more  than  the 
register-tonnage  of  the  ship.  It  is,  indeed,  quite  im- 
possible that  the  burden  of  the  ship  (as  described  in  the 
charter-party)  should.  In  every  case^  be  the  measure  of 
the  precise  number  of  tons  which  the  ship  is  capable  of 
carrying.  That  must  depend  upon  the  specific  graii^ity 
of  the  particular  goods ;  for  a  ship  of  given  dimensions 
would  be  able  to  carry  a  larger  number  of  tons,  of  a  given 
species  of  goods,  that  were  of  a  great  specific  gravity, 
than  she  would  of  another  of  a  less  specific  gravity,  and 
'the  freighter  would  therefore  pay  fi*eight  in  proportion  to 
the  specific  gravity  of  the  goods.  Upon  the  whole^  I 
am  of  opinion,  that  the  owner  was  bound  to  take  on 
board  such  a  number  of  tons  of  goods  as  the  ship  was 
CfpaUe  of  containing  without  injury ;  and,  therefore, 

tliat 


Far. 


IN  THE  Firry-NiNTH  Year  of  GEORGE  III.  425 

that  the  plaintiff  is  entitled  to  have  a  verdict  for  9lBt^        1819. 
which  is  the  difierence  between  the  sum  actually  paid       Z 
for  freight,  and  that  which  would  have  been  payable  if       a^inM 
the  shipper  had  loaded  on  board  a  fall  and  complete 
cargo. 

Baylet  J.     Thi%  in  my  opinipn,  is  a  vexy  ptaib* 
case.    The  ship,  at  the  time  of  the  execution  of  the 
charter-party,  was  lying  in  the  port  of  London ;  the 
defendant,  who  resided  there,  bad  then  an  opportunity 
of  examining  the  ship,  and  of  forming  his  own  judg- 
ment of  her  capacity  to  take  a  larger  or  a  smaller 
cargo.    It  is  true,  that  by  the  charter-party  the  owner 
has  represented  her  burden  to  be  about  2^1  tons ;  it  ifr 
not,  however,  suggested  that  this  representation  was 
.fraudulently  made  on  his    part     The  covenant,  on 
his  part,  is  not  merely  that  he  will  take  on  board  261 
tons  of  goods,  but  that  he  will  take  a  full  and  complete 
cargo,  not  exceeding  what  the  ship  can  reasonably 
carry.     And  he  therefore,  would  not  have  been  jus- 
tified in  refusing  to  take  goods  beyond  the  amount 
of  261  tons,  but  was  bound  to  take  as  much  on  board 
as    the    ship   was  capable  of  carrying   with    safety. 
The  defendant  then  covenants  that  he  will  load  on 
board  a  full  and  complete  cargo ;  which  must  be  taken 
to  mean  such  a  cargo  as  the  ship  could  safely  carry.. 
The  Defendant  in  this  action  has  merely  pleaded  that 
he  had  put  on  board  a  fiill  and  complete  cargo,  and  it 
has  been  proved  that  the  ship  would  hold  400  tons, 
whereas  he  has  only  laden  on  board  260,  which  is  140 
tons  less  than  a  full  and  complete  cargo.     For  these 
reasons,  I  am  of  opinion,  that  the  plaintiff  is  entitled  to 
recover  the  difference  between  the  freight  of  the  goods 

F  f  3  actually 
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J919.        actually  laden  on  board,  and  that  wbich  by  the  terms 
of  his  covenant  he  was  bound  to  load  on  boards 


BvimK 


HoLBOTO  J.  I  am  also  of  opinion  that  the  plaiii* 
tVis  entitled  to  recover.  The  only  issue  is,  whether 
the  defendant  has  put  on  board  this  ship  a  full  and 
complete  cargo;  which  I  take  to  itieiin  as  much  as  the 
. ship  would  hold  and  safely  cany.  It  has'been  argued, 
that  ihe  plaintiff  is  estopped  from  recovering  fireigfat 
for  more  tban261  tons  of  good%  by  the  description  of 
the  burden  of  the  ship  as  given  in  the  charter-party.  I 
am,  however,  of  opinion,  that  neither  party  is  estopped 
by  such  matter  of  description,  and  I  think  that  the  de- 
fendant was  bound  to  supply  a  cargo  of  .400  tons,  if  the 
ship  would  carry  so  much.  There  is  no  hardship  in 
Uiis  case ;  for  the  defendant  has  not  merely  covenanted 
,tQ  put  on  board  the  amount  of  tonnage  stated  in  the 
.beginning  gi  the  charter-party,  but  he  has  covenanted 
to  put  on  board  a  full  and  complete  cargo.  I  am, 
therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  re- 
cover the  difference  between  the  sum  which  the  ship 
has  earned  as  the  freight  of  the  goods  actually  shipped 
on  board,  and  that  which  she  would  have  earned  if  a 
full  and  complete  cargo  had  been  laden  on  board. 

Best  J.  I  am  entirely  oF  the  same  opinion.  The 
stipulation  in  the  charter-party  is  not  that  the  owner 
should  receive,  and  the  freighter  put  on  board,  a  cargo 
equivalent  to  the  tonnage  described  in  the  charter- 
party  ;  but  that  the  one  should  receive  a  full  and  com- 
plete cargo,  not  exceeding  what  the  ship  was  capable 
of  receiving  with  safety,  and  that  the  other  sliould  put 
such  a  cargo  on  board.      Now  it  is  clear,   Uiat  the 

freighter 
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freighter  would  be  entitled  to  recover  damages  against        1819. 
the  owner,  if  the  latter  had  refused  to  receive  on  board        — — 

UUMTSK 

any  thing  less  than  what  the  ship  could  carry  with  "g"***^ 
safety ;  and  it  seema  to  me,  that  the  defendant,  who 
has  covenanted  to  load  a  fiill  and  complete  cargo^  is 
equally  liable  in  damages,  for  not  having  laden  such  a 
cargo  as  the  ship  could  safely  carry.  I  am,  therefore, 
of  opinion,,  that  the  plaintiff  is  entitled  to  recover  the 
sum  of  9 18/. 

Judgment  for  PlaintiC 


Isaac  Hodgson   and  Another,  Assignees  of  i^edneidat,, 

April  asth. 

Ann  Byers  and  William  Bters,  Bankrupts, 
against  Brown  and  Another,  (a) 

^  ROVER  by  the  plaintiffi  as  assignees  of  Ann  Bt^ers  Where  « ship 
and  WUUam  Byersj  to  recover  the  ship  Langley.   ^ofiv'* 


was 


The  conversion  by  the  defoidants  was  alleged  in  the  ^deedofla^^ 
time  of  the  assiimees  since  the  bankruptcy.     The  cause  •»g*»™en^  ^ 

°  r     .^  owners  resident 

was  tried  before  Abbott  J.   at  the  sittings  afler  last  in  i..,  the  ship 

being  then  in 

Trinity  term,  when  the  jury  found  a  verdict  for  the  the  port  of  x..- 

plaintiffi,  subject  to  the  opinion  of  this  Court  upon  the  transfer  was  not 

foUQwing  case  :  ^ll\l  '• 

In  the  month  of  October.  1816,  the  bankrupts  were  but  within  *.i  6. 

'  ^  ofthatact;  and 

Voint  owners  of  the  ship  Langley  of  the  port  of  Nets^  that  the  transfer 

was  valid  al" 

castlC'-uponrTynej  and  which    ship  was  registered  in   though  no  in. 
their  own  names.     The  ship,  on  the  30th  of  October^  nwdeon"the*" 
was  cleared  out  for  a  voyage  to  the  West  Indies^  and  ^^'^^^  ^^^^^ 
on  the  31st  of  that  month,  she  left  her  moorings  in  the  alMthatUie 

non-compliance 

Thamesj  and  proceeded  on  her  voyage.  Whilst  she  was  with  7  and  a 
at  Gravesendy  she  was  stopped  by  the  defendants  untik^  21.  does  not 

avoid  yie  trans. 

fen 
(a)  This  case  was  argued  at  Serjeants'  Inn* 

F  f  4  fV.  Byers, 


V-     - 
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IK  S^ferSf  >dio  acted  as  ciqitaiD,  executed  a  deed  of 
aiMgnmfflit  of  the  ship  in  their  fiifour;  to  whom,  as 
ship's  broken,  the-omers  were  then  indebted  in  the 
som  of  2W0Lf  at  thereabouts.  The  defendants  then 
had  the  ship's  register  in  Aeiir  handle  and  when  the 
asugnment  was  executed,  delivered'it  bsck  to  W.  Byen 
as  master  of  the  ship.  W.  Byert  saited  from  Ports' 
numih  with  the  ship  for  the  West  Indtn  on  the  18th  of 
November  following.  The  deed  was  duly  executed  by 
the  other  owner.  Arm  Byert^  on  the  18th  otNooember  in 
the  same  year.  On  the  I8th  day  of  the  same  month. 
ciNooewAer^  a  copy  of  the  deed  was  delivered  at  the 
oostom-houie  at  NemauUe'^qiom^I^^  and  an  entry 
thereof  was  indorsed  on  the  oath  or  affidavit  on  which 
the  said  ship  had  beeii  there  registered*  On  the  22d 
of  jyy^  1817,  IP.  JE^en  returned  with  the  Zioiijglfy  from 
the  Weei  Indies  to  the  river  Tkames.  The  defendants 
asked'him  for  the  ship's  papers,  to  get  her  reported. 
He  gave  them  to  the  defendants,  including  the  ship's 
rq^ter,  to  get  her  reported,  and  they  got  her  reported 
accordingly  in  the  same  manner  as  they  were  accus- 
tomed to  report  all  theii:  own  ships.  On  the  same  day 
the  defendants  gave  W.  Byers  the  following  notice:  — 
<<  By  virtue  of  the  proviso  for  that  purpose,  contained 
in  a  certain  indenture  of  assignment,  bearing  date  the 
31st  day  of  October,  1816,  from  you  to  us,  of  the  ship 
Langley^  we  hereby  give  you  notice,  that  at  the  ex- 
piration of  two  months  from  the  date  hereof,  we  shall 
proceed  to  sell  and  dispose  of  the  said  ship  for  the  pur- 
poses specified  in  the  indenture  of  assignment.  Dated 
this  23d  day  qf  Jtdy,  1817*  Richard  Brawn,  Robert 
Broom.  —  To  Mrs.  Ann Byers  and  Mr.  William  Byers**' 
No  part  of  the  debt  to  them  had  then  been  paid.  On 
the  smne  day  a  notice  to  the  same  effect  was  sent  by 

the 
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the  post,  addressed  to  Mrs.  Byers  at  South  Shields^  ner  1819. 
usual  place  of  residence.  The  defendants  immediately  ' 
took  possession  of  the  ship,  and  have  continued  in  such  againu 
possession  ever  since,  and  upon  a  demand  for  that  pur* 
pose,  refused  to  deliver  up  the  same  to  the  said  plain- 
tiff. On  the  25th  day  of  «7ufy,  1817,  an  indorsement 
of  the  transfer,  to  the  defendants  above  stated,  was 
made  at  the  custom-house  at  Newcastle  upon  the  above 
ship's  register  by  John  Haig^  the  clerk  to  the  defend- 
ants, under  a  power  contained  in  the  deed  of  the  Sist 
October^  \%\S.  A  commission  of  bankrupt  issued  against 
Ann  Byers  and  William  Byers  on  the  9th  day  oi  August^ 
1817 ;  and  an  assignment  of  their  estate  and  eflPects  to 
the  said  Plainti£&  was,  on  the  23d  day  of  August^  18179 
executed  by  the  major  part  of  the  commissioners  named 
in  the  commission. 

Puller^  for  the  plaintii^.  The  ship  having  been  sold 
to  an  owner  resident  in  London^  that  became  the  port 
to  which  she  belonged,  and  the  transfer  having  been 
made  while  she  was  yet  in  the  ThameSj  it  was  not  a 
case  withm  the  1 6th  section  of  the  34  6.  3.  c.  68.,  and 
therefore,  under  that  act,  there  ought  to  have  been  an 
indorsement  on  the  certificate  in  the  manner  pointed 
out  in  the  15th  section.    Assuming,  however,  that  Netxh 

• 

eastle  was  the  port  to  which  she  belonged,  then,  under 
Stat,  of  the  7  &  8  f^  3.  c.  22.  $.21.,  she  ought,  upon 
the  transfer  of  the  property  to  another  port,  to  have^ 
been  roistered  de  novo^  and  the  requisites,  therefore^ 
of  neither  act  having  been  complied  with,  the  property 
did  not  pass  by  the  assignment.  And  he  referred  to  the 
opinions  delivered  by  Mansfield  C.  J.  and  Heath  J.  in 
HMard  V.  Johnstone,  {a) 

{(i)3Tauni.  177. 

Campbell^ 
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1819.  a»MpMZ»  ooHtF^  waa  6t»p|ied.  by  Um  Ckwirt 


H«IDMOV 


AwOTT  C»  J.  I  Ml  cdearij^  of  cpiaiMt  that^  luider 
the  GutBiimtUmoeBt  all  bas  bees  done  reipeoting  tfak 
dUp  irliicli  die  difioreai  acts  of  parliattMit  require. 
Amuaidg  that  thk  ^«ft  a  case  withiii  the  statute  of 
Wittiam,  still  this  would  not  have  beeo  A  ¥<m4  QoHvejF- 
ance;  for  the  M  6«  S.  ia  the  first  statute  which  renders 
die  toBTcyaitces  of  .ship%  if  made  eontraxy  to  the 
^dkat^ctc  Hie  15th  section  of  that  statute 
iqptdies  to  the  atemtien  of  property  in  the  port  to 
which  the  veasd  bdongs ;  here  NtlDMtik  was  the  ship'fr 
porty  aoad  the  allsntion  of  propertj  took  place  in  Zicns- 
dcm.  This  case^  thereCbre^  does  not  fidl  within  thai 
Motion;  and  the  IGth  8ectian»  which  applies  to  an  nl- 
tention  of  property  in  Tesseb  abseni  fimn  the  poet  to 
whidb  they  bekmg^  directs  that  the  indorsement  shall 
be  made  within  ten  days  after  the  return  of  the  ship 
to  such  port.  Now,  here,  the  ship  never  did  return  to 
NeBDcastlcy  and  consequently  no  opportunity  has  oc- 
curred of  complying  with  the  requisites  of  that  act  of 
parliament.  I  am,  therefore,  of  opinion,  that  as  no  act 
of  parliament  has  rendered  this  conveyance  null  and 
void,  that  the  property  thereby  passed,  and  consequently 
that  there  must  be  judgment  for  the  defendants. 

Judgment  for  Defendants^ 
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1819. 


Peppin  and  Others  against  Cooper,  (a)         ^ednnday, 

DEBT  on  bond,  dated  18th  December,    1812,  in   A  bond,  with 
one  surety  only, 

the  penalty  of  1000/L      Defendant  craved  oyer  taken  by  com- 

of  the  bondj  which  appeared  to  be  a  bond  by  Henry  taxes  under  the 

Warren  and  Henry  Cooper  to  the  plaintiffs  therein  de-  ^^X'^Jl' 

scribed,  as  three  of  the  conunissioners  for  putting  in  ***^°^^*'*^^ 

execution  the  several  acts  of  parliament  relatinir  to  the  coUector  under 

,      «  that  act  of  par- 

land-tax,  &&,  and  the  condition  of  the  bond»  after  re-  liament  is  an 
citing  that  Henry  Warren  and   G*  Pepper  had  been  and,  therefore, 
duly  appointed  coUedors  of  the'  rates  and  assessments  ^^a^'nciting 
upon  the  parish  of  Si.  Ann,  Kew,  in  the  county  of  ^^^'^^ 
Surry,  and  that  a  duplicate  of  such  assessments,  to*  to  be  collector 

•^  ;  '^  .  under  theact, 

gether    with   a  warrant  appointing  the    said  Henry  was  conditioned 

for  the  due  col- 

Warren  and  6.  Pepper  to  collect  the  same^  had  been  lection  by  j?^,ir. 
delivered  to  them,  was,  that  if  the  said  Henry  War^   dutia  ataU*" 
ren  should  from  time  to  time,  and  at  all  times  there^  !!°^.^!J?5?: 

^  It  was  bead  that 

after,  well  and  faithfully  collect,  as  well  all  and  every   *?*  ^"f  ^^^'' 

*^      '  ^  »  J     Uonoftheratei 


the  sum  and  sums  of  money  in  the  said  assessments  re-  ^^^  ^^^  y^^ 

was  a  oompli- 

spectively  charged  and  specified,  as  also  all  and  every  ance  witii  the 
such  other  rates,  taxes,  charges,  duties,  and  assessments   bond, 
which  then  were,  or  should  or  might,  at  anytime  there'-  umSw^frlS 
after,  berated,  taxed,  charged,  assessed,   or  imposed  S®^"^^*^ 
upon  the  said  parish,  or  the  inhabitants  thereof  and  for  ^'  ^'  and  a  p. 

were  both  ap- 

the  levying  or  collecting  of  which  any  duplicates  or  pointed  collect- 

warrants  should  be  delivered  by  the  commissioners  to  ^t  su^bond 

Henry  Warren,  and    should  well  and  truly  pay  the  5^efou^„ 

same  to  the  receiver-general  Of*  the  taxes,  rates,  and  ^y  ^*  ^*  on'y* 

.  ,     .  might  be  put  in 

duties,  for  the  time  being,  within  such  time  and  in  such   suit  against  the 
manner  as  the  said  acts  or  any  of  them  directed,  and   first  seUing  the 

goods  of  G.  P. 
(o)  This  caiic  wai>  argued  at  SerJeaiU*'  Jntu , 

aliiO 
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1819*  alio  shcmld,  when  thereanto  required,  give  and  render 
unto  the  commissioners  for  putting  the  acts  into  ezeca-^ 
tion  in  the  coimty  of  Smry^  a  tme  acooont  of  all  such 
sums  of  money  as  he  the  said  Hemy  Warren  should 
have  collected  and  received  by  virtue  of  any  sudi  as* 
sessments^  and  should  fiuthfhlly  pay  and  deliver  the 
I  same^  together  with  all  sudi  assessments  which  should 
be  then  in  his  hands  nnto  the  commissioners,  then  the 
said  obligatioa  to  be  void,  otherwise  to  remain  m  full' 

a 

finroe.  The  Defendant  then  pleaded,  first,  non  est 
fiictnm;  seconSDy,  that  the  writing  obligatory  was  not 
nor  is  a  security  taken  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  by  a  jomt  and  several 
bond,  with  two  ntretia  at  the  least,  and  with  a  cooh 
diticn  to  the  effect  in  the  s«d  statute  mentioned; 
thirdly,,  performance  of  the  ccmdition  by  Wmrren  gemt- 
.  rally;  fimrthly,  perfinrmance  of  the  said  condition,  by 
Warreih  Jbr  ikejpaee  qf<me  year  from  the  time  ^  his 
being  so  returned^  nominated^  and  appointed  as  collector. 
The  fiflh  plea  stated,  that  Warren  was  so  returned,  no- 
minated, and  appointed  such  collector,  as  in  the  con- 
dition mentioned,  for  a  certain  time,  to  wit,  for  the 
space  of  one  year,  commencing  on  the  22d  August^ 
1812,  and  then  pleaded  performance  of  the  condition 
for  that  year*  The  sixth  plea  stated,  that  before  and 
at  the  time  of  the  commencement  of  the  action,  there 
were  goods  and  chattels  of  Henry  Warren^  which  had 
not  been  sold  by  virtue  of  the  several  directions  and 
powers  given  to  the  respective  commissioners,  by  the 
statute  in  that  case  made,  and  provided :  the  seventh 
plea  was  like  the  sixth,  except  that  it  applied  to  the 
goods  of  George  Pepper* 

The  plaintiffs  joined  issue  upon  the  first  plea,  and 
demurred  to  the  second ;  and  as  to  the  third  plea,  the 

plaintiffs 


Cooniu 
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plaintiffi  replied  that  JVarren  did  not  perforin  the  con-'        1819* 
dition  of  the  bond,  and  assigned  breaches  in  the  repli-        ^  _   '" 
cation.  To  the  fourth  and  fifth  plea  there  was  a  general        agamtt 
demurrer.    As  to  the  sixth  plea,  plaintiff's  replied  that 
there  were  not  any  goods  and  chattels  of  Warren's  suf- 
ficient to  satisfy  the  deficiency  for  which  the  bond  had 
been  put  in  suit,  and  upon  this  issue  was  joined.     To 
the  seventh  plea  there  was  a  general  demurrer.     The 
defendant  joined  in  demurrer  to  the  second,  fourth, 
fifth,  and  seventh  pleas. 

Campbell^  in  support  of  the  demurrer.  The  second 
plea  is  bad,  because  the  act  of  the  43  G.  3.  c.  99.  is 
merely  directory,  and  not  imperative  on  the  commis- 
sioners to  take  a  bond  with  two  sureties.  The  13th 
section  enacts,  '^  That  such  persons  as  shall  be  pre- 
sented to  the  commissioners,  as  before  directed,  to  be  col- 
lectors shall,  if  required  so  to  do,  give  good  and  sufficient 
security  to  any  two  or  more  of  such  commissioners, 
equal  to  the  amount  of  the  whole  duty  to  be  collected 
in  each  district,  for  their  duly  paying  the  money  that 
comes  to  their  hands,  &c.,  which  security  the  conmiis- 
sioners  are  hereby  required  to  take,  by  a  joint  and 
several  bond,  with  two  sureties,  at  the  least;  and  on 
fiiilure  of  the  persons  so  first  named  to  be  collectors 
^ving  sudi  security,  if  jrequired,  the  commissioners  are 
authorised  to  appoint  any  other  person  who  can  give 
such  security  residing  within  the  district ;  and  if  no 
.person  can  be  found  within  such  district  willing  or  able 
to  give  such  security,  the  persons  who  are  first  pre- 
sented to  the  commissioners,  as  before  directed,  shall  be 
collectors."  As  fiur  as  this  section  of  the  act  goes,  it  is 
entirely  in  the  discretion  of  the  commissioners  whether 

they 
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1819.  Ihcy  will  tike  any  bond  at  all;  and  there  is  r»  other 
dame  in  tiie  act  which  esprenly  renders  vrnd  such 
bondsi  if  not  taken  in  the  fcrm  prescribed*  Indeed,  if 
the  oonstmctiorf  coDtonded  for  wore  to  prefail,  the  bond 
woold  be  ¥oid»  if  not  taken  to  the  sanoont  of  the  whole 
dmy,  for  that  is  part  of  the  directions  of  the  act  Be- 
sides, diis  absovd  oonseqaence^  too^  wonld  follow,  that 
the  commissioiiers  woold  be  bovmd  to  rgect  a  person 
who  ooold  find  one  surety,  aldioagh  thej  might  qppcnnt 
a  collector  who  could  find  noner  for  by  die  latter  part 

of  the  section,  they  are  anthorised,  if  no  person  can  be 
found  in  die  district  capril>le  of  giving  the  required 
iecnrity,  to  q^mint  die  original  collectors  without  any 
seeuiity  at  alL  The  only  instance  where  the  act 
aMkes  it  imperatrre  on  Ae  oommisrioiiers  to  take 
security  at  aU  firom  die  cdOectors^  is  where  it  is  required 
by  the  ftiliabitants  of  die  district,  and  diat  is  exffremHy 
provided  for  by  the  14th  section;  bntevoi  in  that  case, 
die  form  of  die  security  is  not  prescribed.  The  fourth 
plea  is  bad ;  because  it  does  not  allege  the  office  of 
coUector  to  be  an  annual  office,  nor  that  the  collector 
was  appointed  for  a  year,  not  that  the  bond  was  given 
as  security  for  the  due  performance  of  the  office  for  a 
year.  The  fifth  plea,  too,  contains  no  allegation  that 
this  was  an  annual  office  at  the  time  the  bond  was  exe- 
cuted, nor  that  the  appointment  for  the  one  year 
mentioned  in  that  plea,  was  the  appointment  in  respect 
of  which  the  bond  was  given  ;  nor  is  there  any  allegation 
that  the  bond  was  given  as  a  security  for  the  perform- 
ance of  the  duties  of  the  office  by  Warren^  during  the 
year.  In  all  the  cases  which  have  been  decided  upon 
this  subject,  it  has  either  been  alleged  in  pleading,  or 
admitted  upon  the  record,  that  the  office  of  collector^ 

II  was 
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was  an  annual  oiBce.  In  the  warden  of  Si.  Saviour^Sf 
Souiiwark  y.  Bostock  (a),  the  replioaiion  admitted  the 
office  to  be  an  annual  office.  In  the  Liverpool  Water 
tVorks  V.  Aikimon  (6),  the  condition  of  the  bond  recited 
that  the  derendant  had  agreed  to  collect  the  rcTenues  for 
twelve  months.  In  Hassell  ▼.  Idmg  (c)^.  the  plea  stated 
that  the  office  was  an  annual  officci  and  that  the  col- 
lector held  the  c^ce  for  the  then  current  year,  and  that 
the  bond  was  made  to  secure  the  payment  of  money 
collected  by  him  during  that  current  year.  And 
Curling  V.  Chalklend  {d)  is  a  strong  authority  in  favour 
of  the  plaintiff.  The  bond  in  that  case  was  founded 
upon  a  similar  act  of  parliament;  and  the  Court  held 
that  the  office  was  not  necessarily  an  annual  office^  and 
that  the  obligation  was  to  be  taken  for  so  long  as  the 
office  might  continue.  The  seventh  plea  is  clearly  bad ; 
because  the  collector,  whose  goods  are  to  be  sold  be* 
fore  proceedings  be  had  upon  the  bond  against  the 
sUjTety^  is  the  collector  who  has  made  default.  The 
gopds  of  the  collector  cannot  be  seized  until  he  had 
made  default;  and  non  constat  that  Pepper  has  made 
default. 


1819. 

PlPPIH 

agamst 
CoortR. 


Cliitty  contra.  The  act  of  parliament  has  imposed  a 
duty  on  these  commissioners  which  they  must  strictly 
perform,  in  the  manner  prescribed  by  the  act.  They 
are  authorised  by  the  13th  section  to  take  a  bond  with 
two  sureties,  at  the  least  They  have  not  pursued  the 
powers  so  given  to  them,  and  therefore  the  instrument 
is  void.  [He  was  then  proceeding  to  support  the  fifth 
plea,  but  the  Court  intimated  an  opinion  tliat  the  office 


(a)  2  ibs.  4^  PuU.  N.  R.  175. 
(c)  2  MmOe  4|-  Sdw,  363. 


(6)  6JSa««,507. 

{d)  3Maule^Sdw.  502. 
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1819,        was  an  anniud  oflio^  and  directed  him  to  pro 


other  point]  The  act  esprenlj  directly  that  the  bond 
•hall  not  be  put  in  init  while  the  lands  and  goods  of  the 
collector  or  ooUecton  are  unsold.  Now,  here  it  appears 
that  Pg/per  is  a  collector  under  the  act^  and  conse^ 
qoentlj  befinre  the  sale  of  his  good%  as  wdl  as  those 
of  Warra^  the  bond  cannot  be  put  in  snit. 

Abbott  C  X  Upon  a  review  of  the  difierent  enact-* 
ments  of  this  statute^  I  am  of  opinion  that  this  bond^ 
although  taken  with  one  surety  miljr,  is  good  and  valid. 
Hie  ISth  section  of  the  act  is  not  imptaitite  on,  but 
only  directory  to^  the  commissioners.  It  leaves  it  as  m 
natter  entirdy  in  their  ^scretion  whether  they  wilt 
take  any  bond  at  all ;  jmd  if  the  collectors  originally 
named  by  the  assessors  are  unable  to  give  the  security 
required^  the  commissioners  are  authorised  to  qipoinC 
other  persons  who  are  able  to  give  such  security;  and 
if  none  such  can  be  found  within  the  district,  the  col- 
lectors originally  nominated  (although  unable  to  give 
security)  are  to  be  ap{>ointed.  There  is  one  case,  there- 
fore, where  the  act  is  imperative  on  the  commissioners 
to  appoint  collectors  unable  to  give  the  required  security. 
Hie  14th  section  provides,  that  if  the  inhabitants  re- 
quire security  to  be  taken,  and  name  persons  willing  to 
give  security,  the  commissioners  shall  appoint  such  per- 
sons to  be  collectors ;  that  section  of  the  act,  thererore, 
contemplates  the  possibility  of  an  appointment  of  collec- 
tors by  the  commissioners  without  any  security  at  alL 
This  does  not  appear,  from  any  thing  allied  in  the 
pleadmgs,  to  be  a  case  falling  within  that  section  of  the 
act  Inasmuch,  therefore,  as  the  act  does  not  expressly 
avoid  a  bond  taken  with  one  surety,  and  as  the  legislature 

15  not 
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not  only  authorises,  but  compels  the  commissioners  to  1819« 

appoint  collectors  who  cannot  give  security,  I  am  of 


opinion  that  this  bond  is  a  good  bond ;  and,  therefore,         agiauiM 
that  upon  the  second  plea,  (which  is  founded  upon  the 
assumption  that  this  is  a  void  bond,}  there  should  be 
judgment  for  the  plaintiff.      Upon  the  second  point,  I 
am  of  opinion,  that  the  condition  of  the  bond  is  satis* 
fied  by  the  faithful  collection  of  rates  and  duties  for  the 
space  of  one  year.      It  is  true,  that  the  words,  <^  at  all 
times  hereafter,"  in  the  condition  of  the  bond,  would, 
taken  by  themselves,  extend  the  liability  of  the  sure^ 
beyond  that  period.      But  these  words  must  be  con- 
strued with  reference  to  the  recital,  and  to  the  nature 
of  the  appointment  there  mentioned ;  and  the  recital  is, 
that  Warren^  together  with  Pepper ,  had  been  appointed 
collectors  under  the  said  act  of  parliament.     Now,  the 
nature  and  duration  of  that  office  must  be  learnt  from 
the  act  of  parliament  itself;  for  if  the  statute  make  it  an 
annual  office,  it  is  unnecessary  to  state  that  fact,  either  in 
the  bond  or  in  pleading.  Now,  by  the  act,  the  commission- 
ers are  to  appoint  to  this  office  two  persons  annually  re- 
turned to  them  by  the  assessors :  the  office  of  assessor,  as 
well  as  that  of  clerk  to  the  commissioners,  continuing 
only  for  one  year.  The  office,  therefore,  of  collector,  who 
is  to  be  annually  returned  to  th^  commissioners  by  officers 
annually  appointed  by  them,  must  itself  be  annual.    I 
think,  therefore,  that  it  was  the  intention  of  the  parties  to 
this  bond  that  the  obligation  should  only  be  co-extensive 
with  the  duties  to  be  performed,  and  that  the  fifth  plea 
is  sufficient.      As  to  the  last  point,   I  am  clearly  of 
opinion  that  this  bond  might  be  put  in  suit  without 
selling  the  goods  oi  Pepper,  who,  in  this  case,  lyas  a 
Vol.  1 1.  G  g  mere 
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\8XSU        ipere  surety ;  for,  although  it  appears  upon  the  face  of 
«fc_  the  bond  that  he  is  a  collector  also,  still  he  is  not  the 

jpty  collector  contemplated  by  the  act  of  parliament,  whose 
lands  and  goods  must  be  sold  before  proceedings  are 
had  upon  the  bond  against  the  surety.  I  am  therefore 
of  opinion  that  there  must  be  judgment  for  the  plaintiff 
on  the  second  and  the  seventl)  pleas,  and  for  the  defend- 
ant on  the  fifth  plea. 

Batlet  J.     I  am  of  the  same  opinion.     The  va* 
Udity  of  the  second  plea  depends  on  the  question,  wlie« 
ther  it  be  imperative  on  the  commissioners  to  take  a 
bond  with  two  sureties,  and  referring  to  the  provisions 
of  the  act,  which  direct  security  to  be  taken,  it  seems  to 
me  that  it  is  not,  in  every  case^  requisite  that  a  bond 
should  be  taken  with  two  sureties.     By  the  ninth  sec- 
tion^   the  assessors  are  to  return  the  names  of  two 
persons  to  be    appointed  collectors   by  the  commis- 
sioners.   The  thirteenth  section  then  enacts,  **  that  such 
persons  shall,  if  required,  give  security  wliich  the  com- 
missioners are  authorised  to  take  in  a  bond  with  two 
sureties  at  the  lea*t,  and  if  the  parties  so  nominated  by 
the  assessors  be  unable  to  give  the  required  security, 
the  commissioners  may  appoint  others  who  can  give 
security ;     but    if  no    person    can   be  found    in   the 
district,  who  can  give  such  security,  then  those  ori- 
ginally nominated  by  the  assessors,  and  who  could  not 
give  the  required  security,   may  be  appointed."     Here, 
therefore,  is  a  case  where  the  commissioners  may  ap- 
point collectors  who  cannot  give  the  required  security, 
and  can  it  be  contended  that  if  the  party  nominated  in 
such  a  case  could  not  procure  two  sureties,  that  the 

com- 
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commissioners  would  not  be  justified  in  taking  a  bond        1819* 

with  one,  and  that  such  a  bond  would  be  void  ?     The         ^ 

Pimif 

fourteenth  section  then  provides  that  the  inhabitants  of  agahui 
the  parish  may  require  security  to  be  taken,  and  may 
name  persons  willing  to  give  such  security;  and  perhaps 
such  security,  if  taken  by  the  commissioners,  should  be 
taken  in  the  form  prescribed  in  the  thirteenth  section. 
IG  therefore,  the  persons  originally  returned  by  the  as- 
sessors are  required  in  the  first  instance  to  give  security, 
or  if  in  default  tliereof  the  commissioners  or  inhabitants 
of  the  parish  appoint  or  name  others,  it  may  be  con- 
tended that  a  bond  must  be  taken  with  two  sureties. 
But  there  is  nothing  on  these  pleadings  to  shew  that 
the  appointment  in  question  came  within  any  of  these 
classes;  and  if  not,  the  act  does  not  absolutely  avoid  a 
bond  taken  with  one  surety.  Upon  the  second  point,  I 
am  quite  clear  upon  this  act  of  parliament  that  the 
office  of  collector  is  an  annual  office^  and  that  the  bond 
being  taken  under  the  act,  the  liability  can  only  be 
co-extensive  with  the  4"^)'  required  to  be  performed, 
I  do  not  mean  to  say  that  a  bond  for  a  longer  period 
would  be  absolutely  void ;  but  merely  that  there  ought 
to  be  very  strong  words  to  shew  that  clearly  to  be  the 
intention.  By  the  act,  the  contniissioners  are  to  meet 
yearly  to  appoint  assessorsycr  a  year^  and  the  assessors 
«re  to  nominate  persons  to  be  collators.  Now,  at  tha 
assessors  themselves  are  annual  officers,  and  are  an- 
nually to  return  the  names  of  persons  to  be  coUectorSi 
the  legislature  must  have  intended  the  duty  of  collector 
to  continue  only  for  one  yean  I  therefore  think  that 
the  fifth  plea  is  a  good  pleOf  and  that  being  so|  it  is 
oanecessary  to  pronounce  ai^  judgment  on  tbesevent)^ 

Gg  2  plea; 
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18 1*9;        plea;  but  I  entirdy  agree  inih  my  Lord  Chief  Justice 
p^v         that  that  plea  cannot  be  supported. 


Cottnu 


HoLBOTD  J«  lam  also  of  opiniony '  that  this  bond 
is  not  void  for  want  of  two  soreties.  The  thirteenth 
section  of  the  act  gives  to  the  commissioners  an  authority 
to  take  one  with  two  sureties,  but  it  is  not  compulsory 
on  them  so  to  do»  except  in  the  case  contemplated  by 
the  fourteenth  section.  I  also  agree  with  my  Lord  and 
my  Brother  Bayleyy  that  this  is  an  annual  oflBce^  and  that 
the  fact  of  the  collector  having  fiuthfiiUy  performed  his 
duty  for  one  year/  is  a  sufficient  compliance  with  the  con- 
ditionof  the  bond.  Upon  the  third  point,  lalso  think  that 
this  bond  may  be  put  in  suit  agunst  the  sure^i  although 
it  may  happen  that  another  person  has  been  jointly  ap- 
pointed a  collector,  without  first  selling  the  lands  and 
goods  of  that  person;  for  the  collector,  contemplated  by 
the  act,  whose  goods  are  to  be  sold  previously  to  the 
bond  being  put  in  suit,  is  the  collector  who  has  made 
default. 

Best  J.  I  agree  with  the  rest  of  the  Court,  that  this 
is  a  good  and  valid  bond.  The  act  does  not,  in  ex- 
press terms,  make  void  a  bond  taken  with  one  surety 
otily.  In  the  case  of  a  bail-bond,  it  is  the  duty  of  the 
sheriff  to  take  sufficient  sureties,  yet  the  bond  is 
not  void  if  he  take  only  one;  and  in  Austen  v. 
Haward  (a),  the  Court  of  Common  Pleas  held  a 
replevin-bond  taken  with  one  surety,  not  to  be  void, 
although  it  was  the  duty  of  the  sheriff  to  take  two. 
The  principle  that  appears  to  have  governed  the  de- 
cision in  that  case  applies  to  the  present.  With  respect 

(a)  3  3£ar.  352. 

to 
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to  the  second  question,  I  entirely  agree  with  th^  rest         1819. 
of  the  Court,  that  this  is  an  annual  ofiBce :  the  case  of       "T 
Hassell  v.  Long  is  precisely  in  point.  agotW 

Judgment  for  the  Defendant  on  the  fifth 

plea,  and  for  the  Plaintiff  on  the  second 

and  the  seventh. 


Coonuu 


Doe,  on  the  Demise  of  John  Baldwin  and  j^^ 
Elizabeth  his  Wife,  against  Thomas  Raw- 
ding  and  Elizabeth  his  Wife,  (a) 

EJECTMENT  tried  at  the  last  Midsummer  assizes  One  devised 
to  bis  dAUfffa'^ 

for  the  county  of  Lincoln^  when  a  verdict  was  ter,  then  under 

entered  for  the  lessors  of  the  plaintiff,  subject  to  the  SffJ^a^Slf 

opinion  of  the  Court,  on  the  following  case :  ^  ^^of'slT 

William  WeUsy  of  Spalding^  died  in  January^  1 808,  7^^  unm«r- 

lied  and  witb- 

leaving  his  wife,  Elizabeih^   since  married  to  Thomas  out  leaving 

Bamdingy  the  defendant,  and  -an  only  daughter  Maty  then  to^hlTwife 

Wellsj  and  by  will  devised  his  property  as  follows :  "  I  ^^hte,  m!i^ 

ffive  and   devise  unto  my  affectionate  wife,  Elizabeth  "**}  »"^  ****^ 

^  "  under  the  age 

Wellsy  one  undivided  moiety  or  equal  half  part  of  all  ^^^  ye«^ 

without  issue ; 

and  every  my  messuages,  cottages,  lands,  tenements,  but  left  her 

husband  sur- 

and  hereditaments  whatsoever  and  wheresoever,  with  viving  her : 

their  and  every  of  their  appurtenances,  to  hold  the  aevise  over  did 

same  unto  my  said  wife  and  her  asssigns,   for    and  ^bythe^^^i 

duriufir  the  term  of  her   natural  life,   char£:ed   and  of  the  will  it 

o  '  o  wasmadeto 

chargeable^  nevertheless,  to  and  with  a  certain  weekly  depend  on  the 

happening  of 

payment  unto  my  mother  Sarah  TVellsy   of  Helpsion,  the  three  events, 

widow,  for  and  during  the  term  of  her  natural  life ;  and  dying  imdv    ' 

from  and  immediately  after  the  decease  of  my  said  wife,  ried,'2nd"dj^ 

I  ffive  and  devise  the  same,  subject  as  aforesaid,  unto  ^^'  ^^  *s® 

®  '  without  iifui, 

(a).  Thif  case  wiangued  at  Seiyeantt*  Xtm, 

O  g  3  my 
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l§i#.       injf  dab^i^r,  ilfei^  PTOkj  ufad  all  and  «vei<jr  dther  the 
"^^        dlild  tftici  chiidk^n  Which  I  shall  havd  at  the  tlni6  of  ihy 
mffml        deceabe^  or  wbidi  shall  be  bolU  In  diie  timie  idlerwiirds, 
alid  io  her  or  thdk'  hdti  ahd  lusigtit  for  ever ;  also  I 
e^¥e  iiild  deVb^  uhtb  riiy  aid  dau|{htfer,  Manf  WeUs^ 
and  such  other  child  ot  di}ldMi  if  hidi  I  shall  leavc^ 
or  which  shall  be  bom  as  aforesaid,  the  other  undivided 
moiety  or  equal  half-part  of  all  and  every  my  said 
niMuages,  Cdttages,  lailds,  teiiemetiltf,  fcild  heredita- 
iiiebts  whatsoever   &tid  irhereioever,  with  their  and 
ewerj  of  thefaf  rights^  nfeinbefsi  and  a^partenbhd^ : 
to  hold  the  same  unto  my  said  daughter  Maty  Welli^ 
rad  such  other  child  or  children  which  1  shall  leaver 
or  which  shall  be  bom  as  aforesaid,  and  to  her  or  their 
bcirs  and  ateigns  lor  ever,  subject  and  chargeable,  ne- 
vertheless, to  and  with  die  same  weekly  payment  unto 
lAy  said  mother,  &arak  WelU^  diiiing  the  term  of  her 
natural  life;  but  fit  ease  ny  said  daughter^  Mary  Wells, 
and  suck  other  children  as  aforesaid^  shall  die  under  the 
oge  of  twentj/'Ofie  years,  unmarried,  and  wit/tout  law/id 
issue,  then  and  in  such  case  I  give  and  devise  the  en- 
tirety of  all  and  every  my  said  messuages,  cottages, 
Itods,  tenements,  and   hereditaments,  from  and  after 
the  decease   of  my  said  daughter  Mary,   and  such 
otlier  children  as  aforesaid,  unto  my  said  wife,  Eliza^ 
beth  Wells,  her  heirs  and  assigns  for  ever;  also  I  give 
and  bequeath  unto  my  said  wife  and  daughter,  Mary 
tVcUs,  all  and  singular  my  household  goods  and  furni- 
ture, during  their  joint  natural  lives;  and  after  the 
decease  of  my  said  wife,  I  give  the  same  unto  my  said 
daughter,  for  her  own  use :  and  all  the  rest,  residue, 
-   and  remainder  of  my  goods,  chattels,  personal  estate^ 

and  e&cts  wfaatiotfer  and  whaifioeTCf^  I  give  to  cen- 
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tain  trustees,  in  trust,  to  sell,  and  reasonably  to  apply  181  A. 
the  net  monies  arising  therefrom  in  paying  my  simple 
contract  debts ;  and  then  to  pay  off  the  mortgage  add- 
ing my  real  estate :  but  in  case  there  shall  be  more  than 
sufficient  to  pay  off  and  discharge  the  same^  then,  in 
trust,  to  pay  such  residue  unto  my  said  wife^  to  and  tor 
her  own  use ;  and  I  do  hereby  appoint  my  said  wifi^ 
Elizabeth  WeUsy  sole  executrix  of  this  my  will."  On 
the  death  of  the  testator,  Mary  Wells  became  seised  of 
the  moiety  bequeathed  to  her,  and  in  February^  1817> 
married  W.  Goodwifij  and  died  under  the  age  of 
t^'enty-one  years,  and  without  issue,  in  the  following 
September :  Elizabeth  Baldwin  is  heir  at  law  of  Mary 
Goodwin. 

Marriott^  for  the  plaintiff.    The  question  here  turns 
upon  the  construction  of  the  devise  over ;  the  words  of 
which  arc,    <^  that    in   case  his  daughter  die  nndsr 
twenty-one,    unmarried,    and    without    issue."      The 
daughter  has  died  under  twenty-one,  afid  without  issd^ 
but  she  was  a  married  woman,  and  has  left  a  husband 
surviving  her.     By  the  terms  of  the  will,  the  devMd 
over  is  to  take   effect   upon  the  happening  of  three 
things ;  tlie  death  of  the  daughter  under  twenty-one^ 
her  death   under  twenty-one  without  being  married» 
and  her  death  under  that  age  without  issue.     Two 
only  of  these  events  have  happened,  and  therefore  the 
estate  does  not  pass  by  the  devise  over.  This  very  point 
was  decided   by  this  Court,  in  the  case  of  Doe  ▼• 
Cooke  (a),  where  all  the  former  authorities  were 
sidered.    There  the  words  of  the  devise  over 
<<  in  case  l^homas  Cooke  shall  die  an  infant,  nnmarriedy 
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1819«  and  without  isBue.**  There  7.  Cooke  attained  the  age 
of  twenty-one  years  and  married,  bat  died  without 
haying  issue;  and  it  was  held,  that  the  devise  over  de- 
pended upon  one  contingency,  viz.  T.  Cookers  dying 
OH  infimi^  attended  with  two  qualifications,  viz.  his 
dying  without  leaving  a  wife  surviving  him,  or  dying 
childless;  and  that  the  devise  over  could  only  take 
effect  in  case  T.  Cooke  died  in  his  minority,  leaving 
neither  wife  nor  child ;,  that  it  felled,  T.  Cooke  having 
attained  twen^-one,  and  married  before  his  death ;  and 
Doe  V,  Jeisop  (a),  is  an  authority  in  support  of 
the  same  principle*  There  the  devise  was  to  A.  in. 
6^  and  if  he  died  under  twenty-one  and  without  issuer 
it  was  to  go  over;  ^.attained  twenty-one,  but.  died 
without  issue.  It  was  held,  that  the  devise  over  did 
not  .take  effect,  as  it  was  made  to  depend  upcm  the 
haiqpening  of  both  events ;  first,  JL*b  dying  under 
twen^-one ;  secondly,  his  dying  without  issue. 

Sugdetij  contra.  This  will  must  be  construed  so  as  to 
effectuate  the  general  intention  of  the  testator,  to  be  col- 
lected from  the  will  itself.  Now  the  testator's  daughter 
and  her  issue  appear  to  have  been  the  first  objects  of 
his  care.  He  devises  to  her  a  fee ;  and  if  she  attains 
twenty-one,  she  has  the  power  of  disposing  of  that  fee ; 
if  she  dies  under  twenty-one  and  leaves  issue,  her  issue 
are  to  take.  The  wife  seems  to  have  been  the  next 
object  of  the  testator's  care ;  and  the  intention  appears 
manifest  that  she  should  be  preferred  to  his  collateral 
relations.  Yet,  construing  the  devise  over,  as  con- 
tended for  on  the  part  of  the  plainti&;  the  collateral 
Irelations  will  be  preferred  to  the  wife.     It  could  not 

(a)  IS&i^iSSfti 
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have  been  the  intention  of  the  testator  that  the  mere  1819.. 
circumstance  of  her  leaving  a  Iiusband  surviving  her, 
should  have  the  effect  of  continuing  the  fee  in  the 
daughter,  for  that  would  confer  no  benefit  whatever  on 
her  and  her.  issue,  for  whom  it  was  his  object  in  the 
fii*st  instance  to  provide.  J^Bayley  J.  The  daughter 
might  be  materially  benefited ;  for  in  such  a  case  she 
might,  by  obtaining  a  writ  of  privy  seal,  be  enabled  to 
settle  her  estate  upon  her  husband,  and  thus  advance 
herself  in  marriage.]  It  cannot  be  supposed  chat  this 
testator  could  have  contemplated  such  a  mode  of  pro- 
viding for  his  daughter's  husband.  It  is  not  practised 
at  the  present  day,  and  it  may  be  even  doubtfiil  whether 
the  application  would  succeed.  It  is  impossible,  there- 
fore, to  construe  this  will  with  reference  to  such  an 
obsolete  practice.  The  difficulty  in  this  case  arises 
from  the  word  **  unmarried,"  in  the  devise  over.  If 
the  words  had  been  only  ^^  under  age,  and  without 
lawful  issue^"  there  would  have  been  no  question 
whatever.  The  word  unmarried,  however,  in  point  of 
legal  construction,  means  ^<  never  having  been  married 
at  all,"  and  that  meaning  is  fully  expressed  by  the  tes« 
tator,  by  the  words  **  without  lawful  issue,"  because 
there  could  be  no  lawful  issue  without  his  daughter 
having  been  married  at  all.  The  word  unmarried, 
therefore,  here,  is  a  useless,  nugatory  word,  and  may 
be  rejected ;  or,  without  rejecting  that  word,  but  taking 
it  in  its  legal  sense,  and  substituting  the  word  or  for  and, 
the  clause  may  be  read  thus.  If  my  daughter  die  under 
twenty-one,  without  having  been  married  at  all,  or 
having  been  married  without  leaving  issue.  Goshamke  ▼. 
Chiggel  (a),  and  Frandingham  v.  Brand  (b),  are  aatho- 

(a)  Cro.  Car.  164.  {b)  Z  Atk.  Z9fk 
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Mei  to  shew,  that  the  legal  sense  of  the  word  un* 
fl&arried  it  never  having  been  married  at  all^;  and  those 
anthorities   are  eonfirmed  by  the  two  modem  cases 
of  Biaberbf  v.  Strode  {a%  and  Bdl  v.  Pkyn.  {b)    In  the 
fitrmtf  case  the  words   of  the    devise   over   were, 
^In  case  my  said  son  should  die  unmarried,  And  with- 
cibt  issue.**    The  son  married,  but  died  without  issue ; 
ud  Lord  Jbanletf^  then  Master  of  the  Rolls,  said,  that 
tli6  word  unmarried  meant  never  having  been  married 
at  an,  and  that  the  word  **  and**  should  be  read  **  or," 
in  otdet  to  eflfectuate  the  intention  of  the  testator;  and 
he  helcl  that  the  estate  passkl  by  the  devise  over.    That 
CBS^  therefor^  is  precisely  in  point  with  the  present. 
Bdl  V.  Pkyfif  however^  is  equally  strong :    the  words 
there  were^  ^  without  bebg  married;  and  having  diit 
dren.**     Sir  WUUam  Grani  said,  'that  the  expression 
wiihmd  being  nutrried^  was  to  be  construed  in  a  will 
without  eoer  having  been  married ;  and  that  the  word 
and  should  be  construed  or,  to  give  effect  to  the  words 
of  the  will ;   and  then  he  says,  that  the  contingency  of 
dying  unmarried,  and  without  children,  cannot  properly 
be  said  to  be  any  thing  more  than  the  latter  event,  as, 
legally  speaking,  there  can  be  no  children  without  a 
marriage.     Brawnsword  v.  Edwards  (c),  and  Milliner  v. 
Burbidge  (d),  in  K.B.,  also  are  authorities  to  shew,  that 
to  effectuate  the  intention  of  the  testator  the  word  and 
may  be  read  or.    Doe  y.  Cooke  was  the  case  of  a  will 
of  personal  property,  and  the  husband  there  would 
take  the  personal  property  of  his  wife  under  the  statute 
of  distributions:    here  the  husband  could  derive  no 

(o)  S  Fft.  JHii.  45a  (b)  7  res.jun.  458. 

(c)  2  To.  347.  (</)  Not  yet  reported. 
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benefit  from  the  will,  except  in  the  event  of  the  bitth  lilft. 
of  a  childi  in  which  case  he  would  have  been  tenant 
by  the  courtesy,  Buclcworth  v.  ThirkelL  (a)  And  b^ 
sides,  Maberley  v.  Strode^  and  Bell  v.  Pkyn^  which  ate 
authorities  precisely  in  point  with  this  case,  were  not 
adverted  to  in  Doe  v.  Cooke. 

Abbott  C.  J.  By  the  terms  of  this  will,  the  testator 
has  given  to  his  daughter  an  estate  in  fee.  Th6  whote 
estate  is  given  to  her,  unless  there  should  be  other  chil- 
dren at  the  thne  of  his  decease,  or  bom  in  due  time 
afterwards,  and  in  that  event  they  ai^  to  participileb 
Then  comes  the  limitation  over,  upon  which  the  que»* 
tion  in  this  case  tufns:  the  words  are^  ^incaseidy 
said  daughter  Mary  Welkj  and  such  other  children  ai 
aforesaid,  shall  die  under  the  age  of  twenty-one  y#ara^ 
unmarried,  and  without  lawful  issue,  then,  in  that  cat^ 
I  give  and  devise  the  entirety  of  my  said  lands,  ftiti 
unto  my  wife/'  The  testator,  in  fact,  had  no  otb^f 
issue  than  the  daughter  mentioned  in  his  will;  that 
datighter  died  under  the  age  of  twenty-one  years^  with- 
out leaving  lawful  issue ;  but  she  did  not  die  unmarried^ 
and  I  am  of  opinion  that  the  fee  remained  in  her  at  the 
time  of  her  death,  and  passes  to  her  heir  at  law.  Ac- 
cording to  the  plain  and  obvious  meaning  of  the  iirords, 
<^  under  the  age  of  twenty-one  years,  unmarried,  and 
without  lawful  issue,"  the  testator  provides  for  a  single 
event  consisting  of  three  parts,  namely,  dying  during 
her  minority,  dying  unmarried,  and  dying  without 
children :  that  is  the  plain  and  obvious  meaning  of  the 
words.    It  has  been  argued,  however,  that  it  could  not 

have 
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lBl9mi  ha!9e  been  the  intentiim  of  the  testator  that  the  fee 
should  remain  in  his  daughter,  if  she  died  under  twenty- 
one^  and  without  issue;  because^  in  that  case^  the 
estate  would  confisr  no  benefit  upon  her.  An  instance 
ha%  Jiowever,  been  put  by  my  Brother  Bagfkyf  in  which 
die  would  derive  a  benefilt  from  the  fee  remaining  in 
her^  by  enabling  her  to  settle  the  estate  upon  her  hus- 
band. .  It  is  true^  that  a  writ  of  privy  seal  is  not 
ixeqnaitly  resorted  to  at  the  present  day;  but  it  etill  is 
a  mode  by  which  the  daughter  might  have  been  enabled 
to  :make  a  provision  for  her  husband.  In  order,  how- 
emtf  to  pot  the  conscmction  upon  the  will  which  the 
defendant,  has  contended  for,  the  word  tciimamM  must . 
be  .wholly  rgected.  I  cannot,  however,  rgect  from  a 
will  any  word,  unless  I  see  that  the  meaning  to  be  given  . 
to  that  word  is  contrary  to .  some  intendbn  plainly 
expressed  in  other  parts  of  the  will.  Now,  I  cannot 
collect  from  any  thing  in  this  will,  that  it  is  contrary  to 
the  intention  of  the  testator  that  the  fee  should  remain 
in  the  daughter  if  she  married ;  and  that  being  so,  the 
word  unmarried^  in  my  judgment,  cannot  be  rejected. 
I  am  therefore  of  opinion,  that  the  event  upon  which 
the  devise  over  was  to  take  effect,  namely,  the  death  of 
Mary  Welk^  unmarried,  under  the  age  of  twenty-one, 
has  not  happened ;  and  therefore  that  the  fee  passes  to 
her  heir  at  law,  and  consequently  that  there  must  be 
judgment  for  the  plaintiff. 

Bayley  J.  I  am  of  the  same  opinion.  The  limita- 
tion over  is  to  take  effect  upon  Mary  WeUs  dying  under 
twenty-one,  unmarried,  and  without  leaving  lawful 
issue :  if  she  dies  under  twenty-one,  unmarried,  and 
without  lawful  issue»  the  .defendant  is  entitled  to  suc- 
ceed, 
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ceed,  otherwise  the  lessor  of  the  plamtifF  is  entitled  to         1819. 
recover.     Mary  Wells  has,  in  fact,  died  under  twenty- 
one,  and  without  leaving  lawful  issue ;  but  she  has  not 
died  unmarried.     The  argument  on  the  part  of  the 
defendant  is,    that  the  word  unmarried  is  a  useless 
nugatory  word,  and  ought  to  be  struck  out  of  the  will 
entirely.     The  Court  cannot,  however,  reject  any  word, 
if  an  adequate  sense  can  be  given  to  it ;  and  I  am  of 
opinion,  that  an  adequate  sense  may  be  given  to  the 
word  unmarried  in  this  will.     It  has  been  said  that  the 
testator  could  only  use  the  word  unmarried  in  one 
senses   viz.    as  repressive  of  the  idea  of  Maty  fVetts 
never  having  been  married  at  all ;  and  that  then,  as 
far   as   the   intention  of   the   testator  is  concerned, 
that  event  is  sufficiently  provided  for  by  the  words 
<^  without  lawful  issuer"  because  she  could  have  no 
lawful  issue  without  having  been  married.     I  appre- 
hend, however,  that  the  word  unmarried  may  either 
mean  never  having  been  married  at  all,   or  without 
having  at  the  time  husband  or  wife.     It  is  used  in  the 
latter  sense  by  the  l^islature^  in  the  statute  of  3  and  4 
Wm,  4*  Mary,  ell.,  which  enacts,  that  if  any  unmarried 
person,  not  having  a  child,  shall  be  lawfully  hired  into 
any  parish  for  one  year,  such  service  shall  give  a  settle- 
ment.   A  widower  has  been  held  to  be  an  unmairied 
man,  within  the  meaning  of  this  statute.     In  this  sense^ 
too,  was  this  word  considered  by  the  Court  of  K.  B.,  in 
the  case  of  Doe  v.  Cookef  where  the  words  of  the  devise 
over  were  precisely  the  same  as  the  present ;  and  I  am 
very  desirous  to  act  upon  that  authority  here,  as  it  will 
enable  the  Court  to  give  effect  to  every  word  in  the 
will.    That  was  indeed  the  cajse  of  a  will  of  personal 
jpjroperty,  and  the  husband,  under  the  statute  of  distri- 
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U|&        bntioDb  would  be  entitled  to  the  personal  property  of 
.    .  ^        his  wife;  and  it  is  said  that  that  mokes  a  material  dis- 
JmL        tincUon  between  the  two  casesi  for  here  the  husband 
**^**'"      could  derive  no  benefit  if  he  survived  tlie  wife.    ThaC^ 
however,  in  strictnessa  is  not  correct;  for  the  property 
m$j  have  been  made  beneficiol  to  the  husband  in  the 
,        event  of  his  surviving  his  wifi^  either  hj  an  application 
to  the  legislature  or  by  a  writ  of  privy  scaL    The  latter. 
modcv  at  the  present  day,  is  rarely  resorted  to^  being 
superseded  by  the  modem  practice  of  applying  for  an 
act  of  parliament  (a)    It  is  still,  however,  part  of  the  law 
of  the  land ;  and  the  course  of  proceeding  was  for  the 
cfoifii,  upon  the  petition  of  the  infant  axid  her  guardian, 
to  grant  letter%  under  the  privy  seal,  to  the  Judges  of 
tlie  Court  of  Common  Pleas,  directing  them  to  permit 
the  infimt  to  levy  a  fine  or  sufier  a  recovery.    It  is,  then^ 
in  the  discretion  of  theCourt  to  pejrmit  the  thing  to  be 
dgoc^  or  not,  according  to  the  circumstances.  The  hus- 
band,'therefi^re,  in  this  case,  might  have  derived  a  benefit 
if  he  had  survived  his  wife ;  and  Mary  Wells^  the  daugh- 
ter, would  be  materially  benefited  by  being  enabled  to 
make  a  provision  for  her  husband  before  marriage.    It 
may,  therefore,  have  been  the  intention  of  the  testator 
so  to  have  benefited  the  daughter,  by  preventing  the 
devise  over  from  taking  efiect  in  the  event  of  her  mar- 
rying before  twenty-one;   and  it  must  be  recollected 
that  we  are  bound  to  construe  this  will  as  if  it  was  the 
will  of  the  ablest  lawyer  in  Westminster  Hall.     It  ap- 
pears to  me,  therefore,  that  this  may  have  been  the 
intention  of  the  testator:  —  If  my  daughter  dies  under 
twenty-one,  but  leaves  a  child,  then  the  estate  shall  go 


(a)  ats  10  nip.  43.m.  Cro0  Elk.  471.  1  Ld*  Rti^m.  119. ;  and 
Ml  A^  j|Zkni*f  CH6»  Ssfik  567,  Slid  5  CMie*<  Z)ii|.  tit.  Recovery,  451. 
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to  the  child;  if  she  dies  under  twenty-one^  without  a 
child,  but  leaves  a  husband,  it  shall  go  in  such  a  way  as 
she  may  settle  it  for  the  benefit  of  that  husband :  thus 
giving  her  a  power  which  would  enable  her  to  advance 
herself  in  marriage,  and  confer  upon  h^r  a  material 
benefit.  But  if  she  died  und^r  twenty-one^  leaving  no 
issue,  and  without  leaving  a  husbiuid,  for  whom  it  might 
be  the  intention  of  the  testator  to  enable  her  to  provide^ 
in  those  three  events  the  widow  was  to  take;  but  she  is 
to  take  it  only  subject  to  these  three  events.  That  is 
the  construction  put  upon  words  precisely  similar  to  the 
present,  by  this  Court,  in  the  case  of  Doe  v.  Cooke  / 
and  I  think  that  that  construction  ought  to  prevail  here. 
I  am,  therefore,  of  opinion,  that  the  devise  over  does 
not  take  effect,  because  the  event  upon  which  it  wa# 
made  to  depend  has  not  occurred,  and  therefore^  conse- 
qucntly,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover. 

HoLROTD  J.  I  am  also  of  the  same  opinion.  If 
the  lyords  of  this  will  are  taken  as  they  stand,  yirithout 
any  being  rejected  or  changed,  it  is  quite  clear  that  the 
event  has  not  happened  on  which  the  estate  was  to  go 
over ;  because  the  daughter  having  married,  and  left 
her  husband  surviving  her,  did  not  die  unmarried. 
Now,  I  take  it  to  be  a  rule  of  law,  that  we  are  not  to 
reject  or  change  any  words  in  a  will,  unless  it  be  to 
carry  into  effect  the  intention  of  the  testator  apparent 
from  the  rest  of  the  will.  Now,  here  there  does  not 
appear  to  be  any  thing  in  the  will  to  make  it  necesstiry 
to  change  any  words,  or  to  alter  the  word  and  into  or. 
It  has  been  argued  that  the  word  unmarried  il  to  be 
taken  in  a  restrained  senses  as  meaning  ^^never  having 
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1819.  been  married  at-  alL^  The  word,  however,  must  be 
constroed  in  inch  a  aenae  as  will  make  it  operative,  and 
not  in  such  a  sense  as  will  make  it  nugatory;  for  I 
take  it  to  be  clear,  that  if  a  word  in  a  will  is  capable  of 
two  senses,  .one  of  which  makes  it  operative,  and  the 
other  inoperative^  sudi  oonstmction  is  to  be  given 
to  it  as  will  make  it  operative,  unless  there  be  some- 
thing on  the  Sure  of  the  will  clearly  shewing  that  it  was 
the  intention  ofthe  testator  that  it  should  betaken  in  the 
inoperative  sense.  Here,  however,  the  ai^^nment  in  this 
case  is,  that  the  word  is  to  be  taken  in  that  sense  in 
which  it  is  to  have  no  efiect  at  all;  and  that  the  word 
a$ii  is  to  be  changed  into  or.  If,  however,  the  word 
unmarried  be  taken  to  mean,  without  leaving  a  husband, 
the  word  unmarried  is  not  rendered  inoperative  by  the 
fi>Ilowing  words,  ^  and  without  issue  ;**  and,  in  that 
case^  it  is  wholly  unnecessary  to  alter  the  word  and  into 
oTi  and  there  is  nothing  on  the  faceof  the  will  to  shew 
that  it  was  the  intention  of  the  testator  to  use  it  in 
the  other  sense.  I  think,  also,  that  there  is  great 
weight  in  what  has  been  urged  with  respect  to  the 
daughter's  applying  for  an  act  of  parliament,  in  order 
to  enable  her  to  make  a  provision  and  settlement  on  her 
husband,  and  thus  give  her  a  better  marriage.  It  has 
been  said,  that  the  testator  cannot  be  presumed  to  have 
been  aware  that  such  an  application  might  be  made  to 
parliament.  To  this  it  may  be  answered,  that  if  he  did 
know  it,  that  might  have  been  a  reason  for  his  insert- 
ing the  word  in  the  will.  If  he  was  ignorant  of  it,  and 
still  chose  to  put  it  in  the  will,  I  think  we  have  no  right 
to  reject  it,  there  being  nothing  else  in  the  will  to  shew 
that  it  was  put  in  by  mistake,  or  that  it  will  have  an 
effect  not  intended  by  the  testator. 

Best  J. 


ItAiffiXiro. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  45S 

B£ST  J.  I  am  also  clearly  of  the  same  opinion.  The  1819. 
testator  has,  by  thifr  will,  given  to  his  daughter  an  estate  — — 
in  fee;  and  unless  we  see  clearly  on  the  face  of  the  will,  agabut 
an  intention  expressed  that  the  estate  is  to  be  inter- 
rupted in  its  progress,  the  heir  at  law  is  entitled  to  our 
judgment.  The  words  of  the  devise  over  are  these, 
*^  in  case  my  daughter  Mary  Wells  shall  die  under  the 
age  of  twenty-one  years,  unmarried,  and  without  lawful 
issue."  Now,  what  is  to  happen  before  the  estate  is  to 
be  taken  out  of  the  heir  at  law,  and  given  to  the  wife? 
Why,  the  daughter  is  to  die  under  twenty-one,  she  is 
to  die  unmarried,  and  she  is  to  die  without  lawful  issue: 
all  these  three  things  are  to  happen  before  the  devise 
over  is  to  take  effect.  If  only  one  or  two  of  them  hap- 
pen, the  estate  is  to  go  to  the  heir  at  law ;  but  .if  all 
the  three  happen,  then  the  estate  is  to  go  to  the  wife. 
Now,  all  the  three  have  not  happened ;  for  though  she 
died  under  twenty-one,  she  died  a  married  woman; 
and  that  being  so,  the  estate  must  go  to  the  heir  at  law, 
and  consequently  the  lessor  of  the  plaintiff  is  entitled  to 

recover. 

Judgment  for  Plaintiff. 


Roe,  on  the  Demise  of  Cosh,  agatnst  Love-  ^ednndny, 

'  y^    -^  ^  4prtf  28th. 

LESS,  (a) 

EJECTMENT  for  copyhold  premises.    At  the  trial   Where  the  lord 
•      1         rM  •         n       1  f  T-r     M       of  a  manor,  by 

at  the  last  Summer  assizes  for  the  county  ot  HamSf   copy  of  court- 
before  Park  J. j  the  plaintiff,  in  support  of  his  case,    theVf^l^onof 

*  certain  premises 

then  in  his  te- 
nure, to  have  and  to  hold  to  B,  for  his  life,  immediately  after  the  death  of  J. :  Held  that 
B.  n^ght,  «n  the  death  of  j1.,  maintain  an  ejectment,  although  ^e  had  never  been  admit* 
ted,  he  having  acquired  a  perfect  legal  title  by  the  grant,  without  admittance^ 

(a)  Thia  case  was  argued  at  Seijeants*  Inn* 

Vol.  1 1.  H  h  pro- 
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1819»  produced  a  copy  of  the  court-rolb  of  the  manor,  dated 
ISth  Jme^  1789,  by  which  it  appeared,  that  Rkhard 
Kiidle,  and  Sarah  his  wift^  took  of  the  lord  the  rever* 
aion  oi^  remainder  of  and  in  the  premiies  in  qnestiooy 
therein  deicribed'as  being  then  in  the  tenure  of  them 
the  said  Bickard  Kiddle,  and  Sarak  Kiddle  his  wife; 
to  have  and  to  hold  to  James  Co^  aged  nineteen  years, 
ibr  the  term  of  his  natural  Itfe^  at  the  will  of  the  lord, 
aooording  to  the  custom  of  the  said  manor,  immediately 
,  after  the  death,  suvrender,  or  forfeiture  of  the  said 
Bickard  Ksddle^BBd  &rai  his  wife,  by  yearly  rent,  Sec; 
imd  the  said  JUchard  Kiddle  and  Sarah  Kiddle  gave  to 
the  lord  for  a  fine  37^  12s. ;  and  it  is  granted  in  form 
aforesaid.  He  plaintiff  then  proved  the  death  diBichard 
Kiddle  and  his  wife.  It  was  olgected,  <m  the  part  of 
the  defendant,  that  the  admittance  of  Cosh  ought  to 
.  have  been  proved  to  give  him  the  IspX  title.  The 
learned  Judge  directed  the  jury  to  find  for  the  plaintiff, 
reserving  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit ;  and  a  rule  nisi  having  been  obtained  by  Moore 
for  tliat  purpose  in  Michaelmas  term, 

Casberd  now  shewed  cause.  The  lessor  of  the  plain- 
tiff takes  not  by  descent  or  surrender,  but  by  grant 
from  the  lord:  lie  is  named  in  the  habendum,  and 
takes  a  separate  independent  interest ;  an  admittance 
may  therefore  be  implied,  from  the  nature  of  the  grant. 
In  Watkim  on  Copyholds,  pp.  400,  401.,  it  is  laid 
down,  that  if  the  admission  be  not  actually  and  formally 
made,  the  grant  would  of  itself  warrant  the  grantee  to 
enter,  as  the  very  act  of  making  the  grant  necessarily 
supposes  the  acceptance  of  him  as  tenant;  and  in 
p.  406.  it  is  said  that  an  admittance  is  the  acceptance 

8  of 
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of  him  as  tenant;  and  in  p.  407.9  when  a  grant  is  made  1S19. 
to  a  person,  the  very  execution  and  delivery  of  that 
grant  to  him  is  in  itself  an  acceptance  of  him  as  tenant 
from  the  nature  of  the  thing.  The  giving  him  the  rod 
or  accustomed  symbol,  is  the  investing  him  with  the 
possession  of  the  tenement,  and  not  the  acceptance  of 
his  person ;  and  he  also  referred  to  C.  B.  Gilberts 
Treatise  on  Tenures,  282,  28S.,  and  419,420,421. 
430.  436.  Here,  too,  the  payment  of  a  fine  imports  an 
admission,  for  none  can  be  due  without  admission. 
Watkins,  412.     Gilbert,  443.  450.  486. 

A.  Moore  and  P.  Williams,  contra.  The  l^al  title 
to  a  copyhold  is  not  complete  until  admittance.  Till 
admittance,  the  grantee  has  no  legal  interest;  and  in 
practice  it  forms  the  usual  evidence  of  the  grant.  The 
only  case  where  an  admittance  is  not  required  is  where 
the  title  accrues  by  operation  of  law :  but  it  is  neces- 
sary,  where  it  accrues  by  voluntary  grant  from  the  lord ; 
and  they  cited  Gyppen  v.  Burmey  (a),  BrawrCs  case  (ft), 
Barnes  v.  Corke  (c).  Doe,  on  Demise  of  Milner,  v. 
Brigklxoen  {d).  Court-keeper^ s  Guide,  p.  136. 

Abbott  C.  J.  If  there  had  been  any  special  custom 
in  this  manor,  making  a  difference,  on  the  admission  of 
a  grantee  of  an  estate  in  reversion  and  other  estates,  it 
was  incumbent  on  the  party  who  relied  upon  that  cus- 
tom to  prove  it.  In  the  absence  of  any  such  proof,  we 
must  decide  this  case  upon  the  general  custom.  Now, 
by  the  general  law  of  copyhold,  the  lord  has  a  right  to 
insist  that  the  tenant  shall  come  in,  to  be  admitted  and 

(a)  Cro.  Etiz.  504.  (&)  4  Rep.  21. 

(c)  5 Leo.  90S.  (d)  10  East,  585. 

Hh  2  do 
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Id  19.  do  fealty  and  homage.  The  heir  of  a  copyholder  has  a 
.  good  title  against  every  person  except  the  lord,  who 

iki^abui  may  command  him  to  come  in  and  do  fealty  and 
homage.  A  surrenderee  has  no  title  until  he  come  in 
and  be  admitted,  because  there  must  be  the  assent  of  the 
lord  to  the  surrender  of  the.  previous  tenant  But 
where,  as  here^  the  lord  makes  an  original  grant,  no 
admittance  to  a  copyliold  conformable  to  the  custom  of 
ihe  manor  seems  necessary,  except  in  cases  analogous 
lo  those  where  livery  of  seisin  would  be  requisite  in  the 
grant  of  a  freehold.  Now  a  feofiment  is  not  efiectual, 
till  livery  of  seisin  takes  place.  But  a  freehold  may  be 
granted  in  reversion,  without  any  livery  of  seisin ;  and 
therefore^  reasoning  by  analogy  from  the  grant  of  a 
fi^ediold,  it  seems  to  me^  that  the  grantee  of  a  cppy- 
bold  in  reveruon  has  a  good  and  perfect  title  by  the 
grant,  without  admittance,  and  that  being  so,  he  may 
take  possession  on  the  death  of  the  tenant  for  life.  And 
he  has,  therefore,  a  right  to  maintain  this  action. 

Bayley  J.  I  am  of  the  same  opinion.  There  is  a 
very  plain  distinction  between  the  case  of  conveying  an 
ebtate  from  a  copyholder  to  another  person,  and  con- 
veying it  from  the  lord  to  that  person.  In  the  case  of 
a  conveyance  from  one  copyholder  to  another,  the  copy- 
holder is  bound  first  to  convey  his  estate  to  the  lord  by 
surrender,  and  when  he  surrenders  his  estate  to  the  lord, 
he  does  it  with  the  intent  that  the  lord  shall  grant  it  out 
again ;  the  estate  remains  in  the  surrenderor  till  the  lord 
grants  it  out  again,  (a)  It  then  vests  in  the  surrenderee^ 
from  the  period  of  the  surrender ;  and  the  lord  grants 
de  novo  <*  to  hold,"  which  term  shews  that  the  title  of 

(a)  WaUcmh  94.     CW.  Can  289. 
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tii'e  surrenderee  is  thereby  complete;    for  by  that  term         181% 
he  accepts  him  as  his  tenant.   In  pleading  title  to  a  copy-         — 
hold,  it  is  only  necessary  to  state  that  at  such  a  court         agamat 
the  lord  granted  out  the  estate  to  such  a  person,  to  have 
and  to  hold :  the  surrender  and  admittance  need  not  be 
stated.     If  an  admittance,  however,  after  a  grant,  were 
essential  to  make  a  perfect  title,  it  must  be  alleged,  that 
the  lord  granted,  and  that  the  tenant  was  admitted ;  but 
that  is  never  done.     The  truth  is,  that  an  admittance  by 
the  lord  is,  in  reality,  a  new  grant  from  him,  by  virtue 
of  which  the  surrenderee  takes  the  estate.     Now  that  it 
the  mode  by  which  the  property  passes  from  one  copy- 
holder to  another  who  is  to  be  a  copyholder.     But 
when  the  estate  is  in  the  lord,  no  surrender  is  necessary : 
the  lord  then  actually  grants  in  the  first  instance ;  and 
if  admittance  were  essential,  to  give  effect  to  such  a 
grant,  you  would  be  bound,  in  pleading,  to  state,  not 
only  that  the  lord  had  granted,  but  that,  after  grant-* 
ing,   the  lord    had  admitted;   now  that  certainly   i» 
not  usual  in  pleading.     When  the  lord  grants  an  im- 
mediate estate  in   possession,   then,  on  the  ordinary 
principles  which  apply  to  things  which  lie  in  livery,, 
there  must  be  seisin,  or  that  which  is  equivalent  to  sei- 
sin ;  but  that  is  where  the  thing  lies  in  livery,  being  a 
corporeal  hereditament,  which  is  to  be  possessed  in- 
stanter.     In  the  case  of  a  reversion  it  is  not  so :  the. 
reversion  lies  not  in  livery,  but  in  grant,  and  the  grant 
is  operative  from  the  moment  it  is  made.     It  has  been 
said  that  if  this  be  so,  in  future  there  will  be  no  neces- 
sity for  more  than  one  admittance,  and  that  at  the  time 
of   the   original  grant.     I  do  not,  however,  accede 
to  that ;  for  if  the  copyholders,  to  whom  grants  have 
been  made^  dioose  to  sell  their  estates,  then  the  mode 
of  selling  will  be  by  surrender  into  the  hands  of  the 

H  h  3  lord : 
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18191  lord;  and  if  it  be  a  life-estat^  the  lord  will  accept  the 
surmder  on  the  terms  there  mentioned ;  and  will  then 
admit  the  new  tenant,  and  bj  that  admittance  will,  in 
point  of  law,  make  him  a  new  grant :  therefore^  where- 
•ver  there  is  to  be  a  change  of  property  by  the  copjF* 
holder  himself,  there  must  be  a  surrender  and  an 
admittance.  It  is  only  in  those  cases  where  the  party 
is  to  claim  tide  by  an  actual  grant  from  the  lord,  that 
an  admittance  will  be  unnecessary.  I  am  of  opinion^ 
that  an  admittance  implies  only  to  those  cases  where  a 
surrender  is  first  necessary ;  and  that  being  so,  the  evi- 
dence was  suflkient,  and  the  rule  must  be  discharged.. 

HoLSOYD  J.  I  am  also  of  opinion,  that  the  lessor 
of  the  plaintiff  is  entitled  to  recover.  The  cases  re- 
ferred to  in  the  course  of  the  argument,  where  an  ad* 
nuttance  in  form  was  considered  necessary,  were  casea 
of  surrender,  where  the  lord  makes  no  grant,  except  so 
jGeut  as  the  admittance  itself  may  operate  as  a  grant.  In 
those  cases,  the  estate,  in  point  of  law,  passes  to  the 
lord  and  then  from  him,  but  it  does  not  pass  from  the 
surrenderor  to  the  surrenderee,  until  the  lord  has  done 
some  other  act,  either  by  an  express  admittance,  or  that 
which  in  law  amounts  to  an  implied  admittance.  On 
that  account  admittance  is  necessary  in  the  case  of  a 
surrender,  before  an  estate  can  pass  to  the  surrenderee. 
This,  however,  is  a  very  different  case :  here  the  lord 
grants  a  reversion  or  a  remainder,  after  the  termination 
of  the  life-estate,  to  Cosh  for  his  life,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  immedi- 
ately after  the  death  of  the  tenant  for  life.  Now,  by 
that  grant,  nothing  more  is  requisite  to  be  done  by  the 
lord  to  remove  the  estate  out  of  him.    It  is  already  gone 

from 
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from  him.     The  grantee  is  in  the  same  situation  ag  a         181 9*' 
person  claiming  as  heir.     As  against  third  persons,  the  ' 

right  of  conveyance  is  in  the  heir  himself:  he  may  agiAut 
assign,  he  may  demise,  and  he  may  bring  an  action  of 
gectment.  Here^  on  the  determination  of  the  two  pre-» 
ceding  lives,  Cosh  might  enter  without  any  further  act 
to  be  done  by  the  lord.  It  is  laid  down  in  Comyris 
Digest^  tit.  Copyhold,  G.  4.,  that  any  words  which, 
shew  that  the  lord  accepts  a  person  for  his  tenant  are 
sufficient.  Now  here  the  lord  has  actually  granted  the 
estate  to  James  Cosh,  to  hold  for  his  natural  life,  which 
word  expressly  means,  that  the  lord  had  chosen  or  had 
assented  to  his  being  tenant ;  that  being  so,  there  i& 
nothing  further  to  be  done  by  the  lord  to  pass  the 
estate  to  Cosh.  The  latter  may  therefore  assign  accord- 
ing to  the  custom  of  the  manor,  or  make  such  demise 
as  can  by  law  be  made  with  respect  to  copyholds;  he 
has,  therefore,  a  right,  by  virtue  of  which  he  may  bring 
an  action  of  ejectment.  I  think,  therefore^  that  the 
lessor  of  the  plaintiff  is  entitled  to  recover. 

Best  J«  I  am  of  the  same  opinion*  This  case  tums^ 
entirely  on  the  distinction  between  a  surrender  and  a 
grant.  In  the  case  of  a  surrender  there  must  be  an  ' 
admission,  and  until  there  be  an  admission  the  lord 
holds  the  copyhold  as  a  trustee  for  the  surrenderor,  but 
that  is  not  the  case  with  respect  to  a  grant.  It  seems  to 
me,  that  any  acknowledgment  made  by  the  lord  of  the 
right  of  the  tenant  to  the  possession  is  sufficient ;  and 
here,  by  the  terms  of  the  grant,  the  lord  has  acknow- 
ledged such  a  right  in  Cosh,  by  conveying  the  rever- 
sion to  him,  and  Cosh,  therefore,  having  a  right  to 
take  possession,  is  entitled  to  support  this  action.     I 

H  h  4  thinks 
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l«19.        think,  therefore^  thai  the  lenor  of  ^tbe  plaintiff  !• 

tided  to  recover,  and  tbat  this  mle   should  be  dis- 
charged* 

•  Rule  dischaiged. 


HddtlntaB 


CocKEY  against  Atkinson. 

PJkrqa*»  A  SSUMPSIT.  The  dedamtion  set  ont  a  pdicjr  of 
rt ndftom  ft  insaranoe  upon  a  vessd  ca11i*d  Tie  HibenUa^  ^ at 

MTcTiMm       ^*^  ^^  ^«  MickaePn,  to  sny  pari  cr  ports  whatsoever 

and  wheresoever,  backwards  and  forwards,  and  forwards 
-.     __  and  backwards,   for  and  during  the  period  of  fear 

plandTloiidutf  calendar  months^  commencing  19th  Sej^ember^  181G, 
«wft|nfftii^  and  ending  18th  Jamuay^  1817«"  Flea,  general 
•rS^pS^?'  ^itaie.     The  cause  was  tried  at  the  GmldhaU  sittings, 

after  last  HiUayUrm^  before  Jbbott  C  J.    It  appeared 
on  the  trial,  that  the  Hiberma  sailed  from  Si.  MichaeTs 
about  the  end  of  October^   1816;   and  on  the  1st  ^<7- 
vember  arrived  at  the  island  of  Gradosa,  and  remained 
in  an  open  roadstead  there,  for  the  purpose  of  taking  in  a 
cargo,  till  November j  12. ;  on  which  day,  a  storm  coming 
on,  she  parted  from  her  anchors,  and  went  out  to  sea. 
The  weather  having  become  more  moderate,  she  re- 
turned to  the  same  open  roadstead  on  Naoember  18tb, 
where    she    remained  till  Naoember  22dy    on   which 
day  another  storm  came  on,  and  she  was  again  driven 
out  to  sea,  and  totally  lost.     It  appeared  that  the  road- 
stead was  the  usual  place  for  loading  goods  at  the  island 
of  Graciasa.     Upon  these  facts  the  plaintiff  obtained 
a  verdict.     And  now, 

CampbelL 
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Campbellj  with  leave  of  the  learned  Judge,  moved  I819, 
to  set  aside  the  verdict,  and  enter  a  nonsuit.  The 
policy,  in  this  case,  is  only  at  and  fcom  St.  Michaersjto 
any  port  or  ports  whatsoever :  it  is  not  to  any  ports  or  Atkwkw. 
or  places,  and  there  is  a  material  distinction  between 
the  two  words.  ^<  Port^  means  a  harbour,  a  place  of 
complete  security  from  the  weather ;  and  the  vessel  here 
had  no  right  to  remain  taking  in  a  cargo  in  an  open 
roadstead,  exposed  to  so  much  risk.  And  though  it 
must  be  admitted  that  this  was  the  usual  place  of  load- 
ing at  Graciosay  that  cannot  make  any  difference.  It 
has  been  held,  that  where  a  ship  in  a  policy  is  warranted 
free  of  seizure  in  }X)rt,  that  a  capture  in  an  open  road 
does  not  fall  within  those  words :  that  case  seems  ta  be 
an  authority  in  favour  of  the  motion,  (a) 

I 

The  Court  said,  that  they  thought  the  words  <^  port 
or  ports,"  in  this  policy,  which  was  a  time  policy,  ought 
to  be  construed  the  same  as  if  they  were  *'  place  or 
places  ;**  and  that  under  them,  the  vessel  might  lawfully 
unload  or  take  in  goods  in  an  open  roadstead.  If  there 
had  been  any  improper  conduct  in  the  master  in  un- 
loading or  loading  at  a  dangerous  or  unusual  places  it 
might  alter  the  case;  but  here  it  was  done  in  the  usual 
and  ordinary  place  in  the  island  of  Graciosa.  The  case 
cited  was  determined  on  different  grounds :  there  the 
vessel  was  warranted  free  of  seizure  in  port,  because 
being  there,  she  could  not  escape,  if  any  attempt  to  take 
her  should  be  made ;  but  that  reason  did  not  apply  to 
a  vessel  in  an  open  road. 

Rule  refused. 

(a)  1  TaufU,  517. 
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MIS. 

^yu^  The  King  against  Kimnear^  Wolfe,  and  Levu 

'pHE  DdSendants  were  ooiiYicted  at  the  last  Lomiam 
iitdngay  npcm  an  indictinent  for  a  coagpirmcy.  The 
trial  oommenoed  at  half  past  nine  in  the  nuNmiag  of 
netimff  the  20di  of  ^fyril,  and  proceeded  until  about 
ilefcn  at  nigfati  when  the  case  on  the  part  of  the  proto- 
CDtion  being  ended,  the  Coort  adjooined  ttU  the  follow- 
ing morning.  The  joiyt  withoot  the  knowledge  or 
oonient  of  the  de6ndant%  their  cifflnff^,  or  attomie% 
■cparated  and  went  to  thdr  respective  homes.  On  the 
following  morning  the  trial  proceeded,  and  condaded 
at  about  seven  o'clock  in  that  evening.  TThe  foct  of  the 
diversion  of  the  jury  was  not  known  to  the  defendants 
or  their  connsd,  or  attomie^  until  after  the  tiul  had 
terminated.  Upon  these  focts  bdng  disclosed  by  aSh* 
davit,  a  new  trial  was  now  moved  for  by 


ffiiffp  pif(^, 


ScarleUf  KncfwlySf  and  Denman^  who  respectively  ap- 
peared for  each  of  the  three  defendants.  The  separation 
of  the  jury  vdthout  the  consent  of  the  defendants 
vitiates  this  verdict.  The  principle  upon  which  the  law 
requires  the  jury  to  be  kept  together  until  they  have 
ddivered  their  verdict,  is,  that  the  verdict  ought  to  be 
founded  only  on  the  evidence,  coupled  with  the  observ- 
ation of  counsel,  and  the  directions  of  the  Judge.  If 
the  jury  separate,  the  parties  have  no  security  that  their 
minds  may  not  be  influenced  by  what  they  may  hear 
during  the  time  of  their  separation.  This  principle  is 
sanctioned  by  the  universal  practice  in  all  cases  of  fe- 
lony, and  the  nature  of  the  crime  ought  not  to  vary  the 

ai^li- 
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application  of  it  The  reason  of  the  rule  is^  the  security        1819. 
of  those  whose  interests    are  to  be  afleeted  by  the 
Terdict.     It  may,  perhaps,  be  competent  to  them  to 


The  Knrs 


dispense  with  it  by  consent,   although  in  the  Kif^  v.      ana  n#k— , 


Hardy  (a),  the  Court  refused  to  sufifer  the  jury  to 
parate,  even  when  the  prisoner  gave  an  express  assent 
to  it  Any  thing  tending  to  influence  the  minds  of 
the  jury,  after  they  are  once  charged  with  the  issuer 
avoids  the  verdict ;  that  appears  from  {b)  Rogers  v.  Smth^ 
Co.  IaU.  227.  b.,  BoU.  Abr.  tit.  Trial,  G.,  and  the  opi- 
nion of  the  judges,  as  delivered  by  Lord  C.  J.  Herbert^ 
upon  this  very  point,  upon  a  question  put  to  the  Judges 
by  the  Lord  High  Steward  presiding  at  the  trial  of 
Lord  Dektmere.  (c)  The  Lord  C.  J.  there  stated,  as 
a  clear  rule  of  law,  that  the  jury  once  charged,  can 
never  be  discharged,  till  they  have  given  their  verdict; 
and  the  reason  of  that  is,  for  fear  of  corruption,  and 
tampering  with  the  jury.  [^Jbbott  C.  J.  The  practice 
has  been,  of  late  years,  for  the  yiry  to  separate  on  the 
trials  of  misdemeanors.  Li  JBlizabeth  Cannings  (d)  case, 
which  continued  for  fifteen  days,  the  jury  separated 
each  night]  That  separation  having  been  so  often 
repeated,  must  have  been  known  to  the  prisoner  or 
her  counsel,  and  therefore  she  must  be  taken  ^  to  have 
consented,  which  makes  all  the  difference,  (e)  They 
also  cited  Trials  per  pais,  pp.  219.  222. y  to  shew  how 
jealous  the  courts  have  always  been  of  the  possibili^ 
only  that  a  jury  might  be  tampered  with. 


(a)  HoweWs  St.  TV.  toL  xxiy.  417.  (b)  Ptdm.  580, 

(c)  Howeffs  St.  Tr.  yol.  xi.  559. 

(d)  Howeffs  St.  Tr,  vol.  xix.  671.,  and  there  see  Mr.  ^fii/^*s  opi- 
nion upon  this  point. 

(e)  See  Notes  to  Langkom'%  case,  HoweWt  St.  Tr.  vol.  vii.  500. 

Abbott 
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Abbott  C.  J.    If  we  entertained  anv-  doubt  on  « 
question  of  thb  sort,  which  is  oP  so  much  importance^ 
by  reason  that  the  subject-matter  of  it  relates  to  the 
trial  by  jury,  I  should  think  it  right  to  pause  before 
we  pronounced  oor  judgment.    But  as  we  do  not 
entertain  any  doubt,  it  is  unnecessary  to  take  further 
tune  for  ddiberation.    I  am  of  opinicm  that  no  suflBcient 
JbunSdation  has  been  laid  for  the  present  application. 
It  is'  groundied  on  the  suggesstion  of  two  &cts :  first* 
fhat  the  jury  dispersed  before  the  verdict  was  given ; 
fiadf  secondly,  that  that  circumstance  was  not  known 
to  the  parties  until  after  the  trial  was  concluded^  Now 
it  appears,  that  the  trial  which  had  commenced  about 
ten  in  the  mornings  had  proceeded  till  eleven  at  night, 
before  the  evid^ce  for  the  prosecution  dosed,  it  then 
became  a  matter  of  necessity  to   adjourn.     For  it 
would  been  most  injurious  to  the  cause  of  the  de- 
lendants,  that  their  case  should  be  heard  by  a  jury, 
whose  minds  were  exhausted  by  fatigue.     It  is  true, 
however,  that  an  adjournment  is  not  of  necessity  fol- 
lowed  by  dispersion  of  the  jury,  for  in  many  cases 
they  are   kept   together   until    the  final  close  of  the 
•trial.     But    I  am  of  opinion,  that  in  the  case  of  a 
misdemeanour,  the  dispei'sionof  the  jury  will  not  avoid 
the  verdict;   and  I  found  my  opinion  upon  the  fact, 
that  many  instances  have   occurred  of  late  years,  in 
which  such  dispersion  has  been  permitted  in  the  case 
of  a  misdemeimour ;  and   every  such  instance  proves 
that  it  may  be  lawfully  done.     It  is  said,  indeed,  that 
that  these  instances  have  taken  place  by  consent.    The 
consent  of  the  defendant,  however,  can  make  no  differ- 
ence, and  ought  not  to  be  asked.     For  it  is  obvious, 
that  he  cannot  exercise  a  free  choice  in  such  a  case, 

through 
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through  the  fear,  that  if  he  refuses,  it  would  excite  a 
feeling  in  the  jury  adverse  to  his  interests.  I  am  aho 
of  opinion,  that  the  consent  of  the  Judge  would  not 
make  any  difference.  For  if  the  law  requires  that  the  and  Q^m. 
jury  shall  at  all  events  be  kept  together  until  the  close 
of  a  trial  for  a  misdemeanor,  the  Judge  cannot  dispense 
with  it :  the  only  difference  between  a  dispersion  wi^ 
or  without  the  consent  of  the  Judge,  seems  to  be  this, 
that  in  the  latter  case,  the  jury  may  be  liable  to  be  pu- 
nished for  a  misdemeanor.  But  though  this  may  be  sp^ 
still  it  will  not  avoid  the  verdict.  It  is  not  in  this  case 
surmised,  that  during  the  night  any  attempt  was  made 
to  practise  on  the  jury.  If  that  had  been  so,  the  Court 
would  most  undoubtedly  have  listened  to  it,  and  requir^ 
the  fullest  investigation.  But  that  is  not  suggested  here. 
Upon  the  whole,  it  seems  to  me,  that  in  these  cases 
the  law  has  vested  a  discretion  in  the  Judge,  to  allow 
the  jury  to  go  to  their  own  homes,  during  the  neces- 
sary adjournment  in  each  particular  case;  and,  there- 
fore, that  no  sufficient  ground  has  been  laid  for  the  pre- 
sent application. 

Bayley  J.  It  is  no  part  of  this  application  that  the 
verdict  is  contrary  to  the  evidence,  or  that  a  different  re- 
sult could  be  expected  from  a  new  trial ;  but  it  is  put  on 
this  ground,  that  the  jury  separated  without  the  consent 
of  the  defendants,  who  knew  nothing  of  the  fisu:t  till  afier 
the  trial.  It  seems  to  me,  however,  that  this  forms  no 
ground  for  a  new  trial.  In  the  course  of  a  trial,  it  fie^ 
quently  occurs  that  the  Judge  is  occasionally  absent ;  and 
some  of  the  jury  take  advantage  of  that  opportunity  to 
leave  the  court.  Now,  if  the  mere  separation  for  a  night  is 
a  ground  for  vacating  the  verdict,  it  will  be  difficult  to.  say 
why  those  short  occasional  separations  should  not  have 

the 
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IB19.  the  BBine  efiect;  bat  it  woold  be  a  ha^  conclunoOi 
that  loch  a  sqwratioo  wcnild  avoid  a  verdict.  If,  in* 
deed,  the  joiy  sqwrate  improperly,  the  Jadge  may 
impoee  a  discretipDary  panishment  upon  them  for  their 
eontempt  in  so  ddog;  and  if  the  case  were  one  where 
the  propriety  of  the  verdict  admitted  of  doubt,  it  would 
liei  very  proper  for  the  Court  to  take  into  their  const- 
deratioii,  as  an  additicmal  reason  for  granting  a  new 
txial,  that  the  jury  had  so  separated.  But  I  am  of 
opinion,  that  that  circumstance^  standing  alon^  is  not 
raffideot  to  vacate  the  verdict.  Ifwearewron^  the 
parties  may  bring  a  writ  of  error,  and  assign  the  separ- 
ation of  the  jury  for  error.  For  these  reasons,  1  am  of 
tipinion  that  diere  ought  to  be  no  rule. 

HoLBOTn  J.  I  do  not  find  any  authority  in  die  law 
which  states  that  the  mere  separation  of  the  jury  in  a 
civil  aodpn,  or  in  the  case  of  a  misdemeanor,  is  a  ground 
for  vacating  the  verdict  If  that  separation  has  taken 
place  improperly,  the  jury  may  be  punished  for  it;  or 
if  it  be  suggested  to  the  Judge  at  the  time,  he  may,  if  he 
thinks  it  necessary,  prevent  that  separation  from  taking 
phice.  If,  in  this  case,  it  appeared  that  the  jury  had 
been  tampered  with,  or  that  this  was  a  verdict  against 
evidence,  there  would  be  some  ground  on  which  the 
Court  might  proceed.  Neither  of  these  being  suggested, 
there  is  no  foundation  for  the  present  motion ;  and  be- 
sides, if  this  be  an  objection  in  point  of  law,  the  defend'^ 
ants  may  avail  themselves  of  it  on  a  writ  of  error. 

Best  J.  I  am  of  the  same  opinion.  It  is  said  there 
has  been  a  mis-trial,  on  account  of  the  separation  of  the 
jury ;  but  I  am  alarmed  at  the  extent  to  which  that 
proposition  would  go.   I  agree  with  my  Brother  BayUy^ 

that 
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that  no  sound  distinction  can  be  taken  between  a  Idld. 
separation  for  a  shorter  or  a  longer  time.  If,  then,  it 
should  appear  even  after  an  acquittal,  that  in  the  course 
of  the  trial  any  of  the  jury  had  been  absent  for  a  short  andTMbm. 
time^  it  would,  according  to  the  argument,  be  a  mis- 
trial, and  the  party  would  be  liable  to  be  tried  again  : 
that  is  an  alarming  consequence.  Lord  Delamen^s 
case  is  the  only  authority  that  seems  to  me  to  bear 
directly  on  the  point ;  but  the  uniform  practice  of  late 
years  must,  I  think,  be  considered  as  overruL'ng  that 
decision.  The  case  in  Palmer  arose  after  the  jury  had 
been  charged  ;  and  in  the  cases  cited  from  trials  per 
pais,  undue  means  were  used.  The  true  rule  is,  that 
it  is  left  to  the  discretion  of  the  judge  to  say  whether 
the  jury  are  to  be  permitted  to  separate  or  not:  df 
course,  if  in  his  judgment  that  separation  is  likely  to  be 
detrimental  to  the  ends  of  justice,  he  will  not  permit  it 
to  take  place.  Upon  the  whole,  I  agree  with  the  rest 
of  the  Court  in  the  opinion  that  this  rule  should  be 

refused. 

Rule  refused,  (a) 

(a)  Vide  Bro.Ahr.  Verd,  pi.  17,  cites  24E<L9.  24.,  wadBro.Jbr. 
Ferd,pi,l9.  cites  14/f.7.  29.     Vide,  also,  15  H.  7.  l,pl,2.  24E,  5. 
.  24.  a,pL  la,  2  Hale,  295.  edition  1778.    Barnes,  441. 


LaMBE   against  HeMANS.  &fi*rrfay, 

•-'  Mt^  1st. 

ASSUMPSIT  for  the  sum  of  2 1 87.  195.  10/2.,  being  The  Msignee  of 

'^^  i*i  At«ii*  11    toe  lessee  of 

a  moiety  of  the  expense  of  building  a  party-wall  pranises,  at « 
between  the  houses  of  the  plaintiff  and  defendant,  under  whichX^'con- 

sidenblj  im- 
provedy  and 

thereby  rendered  of  greater  annual  ?alue,  is  not  the  owner  of  the  improred  rent  within 

the  14  6.  3.  C.78. 

14  G.  8. 
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1819.  14  G.  3.  e.  78.  Plea,  general  iasuc.  On  the  trial  at 
tfie  Middlesex  uttings,  after  last  Hilary  term,  before 
AhbaU  C  J.,  it  ^)peared  that  all  the  notioesi  &&, 
nqniied  by  14  0. 3.  r.  78.,  .had  been  complied  inth ; 
and  the  only  question  was,  whether  the  defendant  was^ 
in  point  of  law,  the  owner  of  the  improved  rent.  As  to 
which  the  &cts  were  these :  —  The  pronises  of  the 
defendant  had  originally  be^  demised  by  one  George 
CUmke  to  WittiamHaUj  at  the  yearly  rent  of  1052^  for 
•  term  of  twen^-one  years ;  and  HuU^  for  the  conrfder- 
aiticm  of  12001.,  had  assigned  ovet  the  lease  to  the 
defendant,  the  present  occnpier.  It  appeared  that  they 
were  now  worth  abont  220^  per  annum,  in  consequence 
of  improvements  made  since  the  demise  by  Clcake  to  ' 
HbUL  The  learned  Judge  thought  that  the  Defendant 
was  not  the  owner  of  the  improved  renr,  and  directed  a 
DonsBit.    And  now, 

Gumey^  by  leave,  moved  to  set  aside  this  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff.  The  fair  interpre- 
tation of  the  statute  must  be,  that  a  tenant  who  has  a 
beneficial  lease,  from  which  he  might  make  an  improved 
rent,  if  he  pleased,  should  be  considered  as  the  owner 
of  the  improved  rent ;  and  so  it  seems  to  have  been  laid 
down  by  Gibbs  C.  J.,  in  Stuart  \\  Smith,  {a)  The  cir- 
cumstance there  relied  on  was,  that  he  had  asked  300/. 
for  his  lease ;  and  here  the  party  has  a  lease  which  ap- 
pears to  be  of  much  greater  value.  If  this  be  not  so, 
there  will  exist  cases  in  which  there  will  be  no  owner  of 
the  improved  rent  at  all,  for  the  owner  of  the  ground- 
rent  is  not  liable,  Peck  v.  Wood,  {b)     And  if  the  circum- 

(a)  2  Monk.  436.  (6)   5T,R.\SO. 

Stance 


agah^ 
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Stance  of  the  person  who  builds  residing  in  the  house  .iS19« 
himself  makes  him  not  liable^  there  will,  in  such  casesy 
be  no  one  who  is  bound  to  contribute.  That  is  a  con- 
sequence directly  contrary  to  the  object  of  the  act. 
Here,  if  the  defendant  had  underlet  the  house  at  the 
rent  of  220/.,  he  would  clearly  be  liable,  Sangster  v. 
Birkhead.  {a) 

Abbott  C.  J.  This  case  seems  exactly  within  that 
of  Beardmore  v.  Fox  (6),  the  authority  of  which  is  by  no 
means  shaken  by  what  fell  from  L.  C.  J.  Cdbbsy  in 
Stuart  V.  Smith.  In  that  case,  the  premises  were  let  for 
100/.  originally ;  and  in  consequence  of  subsequent  im- 
provements by  the  tenant,  became  of  the  improved 
value  of  180/.  per  annum.  Yet  the  Court  held,  that 
the  party  who  occupied  was  not  there  to  be  considered 
as  the  owner  of  the  improved  rent.  The  only  differ- 
ence between  the  cases,is  in  the  amount  of  the  improve- 
ments,  which  can  make  no  difference  ;  for  no  solid 
distinction  can  exist  between  an  improved  value  of  50/. 
and  one  of  500/.,  in  point  of  law.  It  is  to  be  observedf 
that  the  words  of  the  act  are,  <^  owner  of  the  improved 
rent,"  and  not  "  owner  of  the  improved  value;"  and  we 
must  construe  it  according  to  those  words,  and  not  ac« 
cording  to  others  which  we  might  think  would  have 
been  more  applicable  to  the  justice  of  the  case.  There 
may  be  a  distinction  between  the  ground  rent  and  the 
improved  rent ;  but  here  the  premises  were  originally 
let  by  Cloake^  at  an  improved  rent.      The  nonsui^ 

therefore,  was  right. 

Rule  refhsed* 

(a)  I  Bq9.  t  PuO.  503.  (6)  8  Tcm  Rep.  214. 

Voi.II.  li 
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BuLWER,  Clerki  against  Bulweb^  D.  D. 

£i  te^Mi    nptESPASS  far  breaking  and  entering  several  dosea 
bj^inm.  ^  tbe  piaintii]^  and  reaping  and  carrying  away 

wbol^    ^if  com,  hay,  &c.     Plea,  general  issue.     Af.  the  trial 
at  the  last  Lent  assizes  for  the  county  of  NorfcUc^  before 


ti^^SkodT  '^TftM*  B.,  it  appeared  that  the  defendant  had  been 
^2£!!!i^  *c  "ctor  of  the  parish  of  SaU^  and  that  he  had  re- 


^^  aigiied  that  living  on  the  2l8t  May^  1818.  The  plain- 
who  radgof  tiff  was  presented  on  the  4th  June^  and  was  instituted  to 
wSLdto  it  on  the  7th  July^  and  afterwards  inducted.  The  de- 
ftndant  retained  possession  of  the  glebe  lauds  till  Old 
MkhadmaS'4ty  following,  and  severed  and  took  the 
cropa  of  hay,  corO)  &c  which  had  been  previously 
■own.  The  jury  found  a  verdict  for  the  plaintifl^ 
damagei  188&    And  now 

Frere  Serjt.  moved  to  enter  a  nonsuit,  or  for  a  re- 
duction of  the  damages.  On  the  first  point,  he  con- 
tended that  the  plaintiff  had  not  sufficient  possession  of 
the  glebe  lands  to  entitle  him  to  maintain  trespass,  and 
for  this  he  cited  2  Eoll.  Abr.y  553.  pi.  45. :  "  Plaintiff 
cannot  maintain  trespass  quarc  clausum  fregit,  if  he 
has  not  actual  possession,  though  he  has  the  freehold 
in  law,  as  an  heir  shall  not  have  trespass  against  an 
abator.**  [Abbott  C.  J.  By  the  act  of  induction,  the 
parson  is  put  into  tlie  actual  possession  of  a  part  for  the 
whole,  and  he  can  therefore  maintain  trespass.  It  is 
not  necessary  that  he  should  actually  go  upon  the  glebe 
itself.]  Then,  with  respect  to  the  second  point,  he  con- 
ttndtd  that  the  verdict  should  be  reduced  to  the  sum 

of 
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of  80/.,  being  the  value  of  the  thhes  of  the  crops  fai  1S1A» 
question.  In  Moyle  v.  Ewer  (a),  it  was  laid  down  by 
Coke  C.  J.,  that  if  a  parson  sows  the  ground  and  is  agiami^ 
afterwards  deprived  or  doth  resign^  if  the  com  was  not 
severed  at  the  time  of  the  successor'^  commg  in,  he 
shall  have  the  tithe.  And  in  Degge,  cb.  2,  p.  2.,  i9 
the  parson,  vicar,  &c.  sow  the  land,  and  be  deprived^ 
resign^  or  accept  another  living,  the  successoc  shall 
have  the  tithes.  And  in  Oibson^s  Codex  {b\  title 
^'  Hules  of  cation  and  common  Law  concerxiiog  Glehet^* 
it  is  said,  <<  if  the  parson  dies  after  severance  ft*om  the 
ground  and  before  the  corn  is  carried  off,  the  successor 
shall  have  no  tithe,  because,  though  it  was  not  set  out, 
yet  a  right  to  it  was  vested  in  the  deceased  parson  by 
the  severance  from  the  ground.  The  same  is  true  in 
case  of  deprivation  or  resignation  after  glebe  scfmn^  the 
successor  shall  have  the  tithe  if  the  corn  was  not  severed 
at  the  time  of  his  coming  in,  otherwise  if  severed.'' 
So  that  from  all  these  authorities,  it  appears,  that  even 
in  the  case  of  resignation  before  severance,  the  suc- 
cessor is  only  entitled  to  the  tithes  of  the  crop  arising 
from  the  glebe,  and  not  to  the  crop  itself. 

Abbott  C.  J.  The  general  rule  of  law  applicable 
to  cases  of  this  description  is,  that  where  a  tenant  of 
land  has  an  uncertain  interest  which  is  determined 
either  by  the  act  of  God  or  the  act  of  another,  there  he 
shall  have  emblements :  but  that  is  not  so  where  the 
tenancy  is  determined  by  his  own  act.  That  is  laid 
down  in  a  variety  of  instances,  which  will  be  found  in 
L.  C.  Baron  Gomyn^s  Digest,  (c)     As  where  the  lessee 

la)  3  a\Mr,  181.  ip)  Vol.i.  p.  661.  (c)  Bknit  0.9. 

I  i  2  iitr* 


BuLwn* 
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1819* .  surreDders,  or  a  woman  who  is  tenant  durante  yidaitate 
***^  marries,  or  the  estate  determines. by  forfeiture^  condi- 
agamst  tion  broken,  &c.  In  all  these  cases  they  are  not  en- 
titled to  emblements*  It  seems  to  me,  that  this  case  is 
precisely  the  same  in  principle,  and  ought  to  follow 
the  same  rule.  And  the  authorities  cited  are  much 
too  loose  for  the  Court  to  act  upon  in  opposition  to  so 
old  and  so  established  a  rule  of  law.  The  lessee  of  the 
glebe  of  a  parson  who  resigns  is  in  a  different  situation, 
for  his  tenancy  being  determined  by  the  act  of  another, 
he  will  be  entitled  to  emblements. 

Rule  refused. 


Baim^         DoE,  OD  the  Demise  of  Cotterill,  against 

Wylde. 

S^^t""     JT  JECTMENT  for  two  messuages,  &c.    The  issue 

•side  the  ver-^  delivered  stated  premises  to  be  situate  in  the  parish 

diet  in  eject-  '  .  ,  , 

ment,  on  the  of  Wimbledon^  m  the  county  of  Worcester.     The  nisi 

there  was  a  va-  prius  record  Stated  the  premises  to  be  situate  in  the 

•  the*descri pUon  parish  of  HimblefoHj  in  the  county  of  W^(7rr^5/<?r.     At 

of  the  premises  ^j^^  ^^.j^j  ^^  ^^^  last  assizes  for  Worcester^  before  JRichard^ 

in  toe  nisi  pnus 

record  (upon       5^^  j^^    the  lessor  of  the  plaintiff   proved   a  title  to 

which  the  plain-  •!<»»-  .1  n 

tiff  recovered)      premises  in  the  parish  of  Himblelony  in  the  county  of 

and  the  issue ;        __-  111  ^^ 

it  not  being        Worcester^  and  had  a  verdict. 

stated  how  the 
premises  were 

described  in  the       Campbell  now  moved  to  set  aside  this  verdict,  on  an 

declaration  dc-  '^ 

livered.  affidavit  that  the  name  of  the  parish  in  the  issue  de- 

livered was  Wimbledon ;  that  no  judge's  order  had  been 
obtained,  nor  any  consent  given  on  the  part  of  the 
defendant,  to  amend  the  issue,  or  to  alter  the  nisi  prius 

record 
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record  from  the  amended  issue;  and  that  the  defendant        1819. 
went  down  to  trial  relying  upon  this  objection. 


But  the  Court  refused  the  rule,  on  the  ground  that  the 
affidavit  did  not  state  how  the  premises  were  described 
in  the  declaration ;  and  they  said  that  they  suspected 
that  the  premises  were  properly  described  there ;  and 
if  so,  it  was  the  duty  of  the  defendant  to  have  returned 
the  issue,  as  not  corresponding  with  the  declaration. 

Rule  refused. 


Dox 

against 


HoLROYD  asainst  Breare  and  Holmes.         Saturday, 

May  1st. 


■to 


'^PRESPASS   for   breaking  and  entering  plaintiffs   Thestewttdof 

-*"  ,  a  court  baron 

house,  and  seizing  and  taking  his  cattle,  goods,  and  is  a  judicial 
chattels.     The  defendants  pleaded    first  the    general  tre^siwiU 
issue,  and,  secondly,  justified  the  one  as  steward  of  the  hi*m  whwe  hk 
court  baron  of  the  manor  of  Wakefield^   and  the  other  bailiff  by  mii- 

•^  take  took  the 

as  his  bailiff,  stating,  that  on  the  12th  of  September^   goods  of  j?. 

under  a  precept 

1817)  at  a  court  of  the  said  manor,  holden  before  cer-   commanding 
tain  then  suitors  of  the  said  Court,  according  to  the  execution  Uie 
custom  of  the  said  court,  one  J. -4.  levied  his  plaint  S^^^^^^^* 
against  Sarah  Holroyd^   and  afterwards  recovered  on 
the  plea  aforesaid  against  her  9^.  145.  for  his  damages 
and  costs;  and  the  defendant,  Breare^  on  the  5th  of 
December^  1817,   as  such  steward  of  the  manor,  caused 
his  precept  to  be  issued,  to  take  the  goods  of  the  said 
Sarah  Holroyd  in  execution,  which   precept  was  de- 
livered to  the  defendant,  Holmes,  as  bailiff,  to  be  exe- 
cuted, and  that  by  virtue  of  that  precept,  the  goods  in 
question  were  by  him  seized,  and  the  trespasses  com- 

I  i  8  mittedi 


414  CASES  »  EA6T£R  TEAM 

Butted*  l%ere  Was  anodier  siimlar  justificatieft,  letting 
out  a  judgment  recovered  in  the  tame  courts  at  the 
suit  of  J.  C.  against  SarSh  Holrcyd*  At  the  trial  at  the 
last  Summer  assizes  for  the  county  of  Yorl^  before 
Bt(ifiqf  3^  the  principal  question  w'asi  whether  the 
goods  which  had  been  seized  were  wholly  or  ki  part 
the  property  of  the  plaintiff  or  of  Sarah  Hcirajfi^  The 
jury  found  a  verdict  for  the  platntifil  It  appeared  also^ 
that  the  defimdanti  Breare^  was  not  in  any  reelect  per- 
.tonally  concerned  in  the  seizure  of  the  goods,  but  only 
as  havings  in  his  character  of  steward  of  the  court 
baron,  signed  the  precept  for  taking  Sarah  Hciroyd^^ 
goods  in  execution.  Upon  Hm  Scarlett  contended,  that 
he  was,  in  thb  case^  acting  in  a  Judicial  and  not  a  mi- 
nisterial capacity;  and  that,  therefore^  he  was  not  liable 
Ihr  the  acts  of  his  bailiff.  On  the  otheir  hand^  it  was 
im^ued^  that  lie  was  only  in  the  nature  of  a  miniiAer  of 
the  eourt  baron^  of  which  the  Isuitors  «rc  the  judges, 
and  that,  therefore^  he  was^  like  any  other  ministerial 
officer^  responsible  civiliter  for  the  acts  of  his  bailiff. 
The  learned  Judge  reserved  the  point,  giving  leave  to 
the  defendant,  Brearej  to  move  to  have  a  verdict  en* 
tered  for  him,  in  case  the  Court  should  be  of  opinion 
that  he  was  not  liable.  A  rule  nisi  to  this  efifect  having 
been  obtained  in  last  Michaelmas  term. 

Cross  Serjt.,  and  Ti?idal,  shewed  cause  in  last  Hilary 
term.  The  steward  of  a  court  baron  is  merely  a  minis- 
terial officer ;  for  the  pleadings  in  this  case  state,  that 
the  court  is  holden  before  the  suitors,  who  are  tlie 
judges  of  the  court ;  and  it  is  the  duty  of  the  steward, 
as  their  minister,  to  see  that  their  judgments  are  exe- 
cuted properly.    There  are  many  authorities  which 

shew. 
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shew  this.  Lord  Coke^  speaking  of  the  court  barmi,  ssys,        1819» 
<^  This  is  a  court  incident  to  every  manor,  and  is  not 
of  record,  and  the  suitors  be  thereof  judges,  although 
the  plea  be  holden  by  force  of  a  writ  of  right."  {a)    So 
again,   <<  And  it  is  to  be  understood,  that  this  court  k 
of  two  natures :    the  first  is  by  the  common  hiw,  and  is 
called  a  court  baron,  as  some  have  said ;   for  that  it  is 
the  freeholders  or  freeman's  court,  (for  barons,  in  one 
sense^  signify  ireemen,)  and  of  that  court  the  freeholders 
being  suitors  be  judges,  and  this  may  be  keptfram 
three  weeks  to  three  weeks.  The  second  is  a  customary 
court,  and  that  doth  concern  copyholders,  and  therein 
the  lord  or  his  steward  is  the  judge.   And  as  there  m^y 
be  a  court  baron  of  freeholders  only,  without  copy- 
holders, and  then  is  the  steward  the  register ;  so  there 
may  be  a  customary  court  of  copyholders  only  without 
freeholders;  and  then  is  the  lord  or  his  steward  the 
judge."  (i)    And  in  Bro.  Abr.j  tit  Court  BarorijpL  11., 
there  is  this  passage :  "  Nota,  per  Choke  Justice,  that  in 
court  baron,  county,  or  hundred,  the  suitors  are  judges, 
and  the  bailiff  and  sheriif  are  only  ministers."   And  the 
steward  falls  within  the  same  reason,  as  appears  from 
another  passage  in  the  same  book,  tit.  Judgment^  pL  1 18., 
"  Nota,  that  the  suitors  are  the  judges  in  county  court, 
court  baron,  and  hundred,  as  well  in  writ  of  right  pa- 
tent, as  in  justicies,  and  other  suits  there;    and  the 
sheriff,  steward,  and  bailiff  are  not  judges  there,  quod 
nota  bene."     Then  it  is  clear,  from  the  evidence,  that 
the  steward,  in  this  case,  is  only  a  ministerial  officer; 
and  if  once  that  is  established,  the  question  is  at  an 
end.    For  though  no  action  will  lie  against  a  judge,  for 

• 

(a)  4  Imt.  268.  c  57.  {h)  1  Intl.  SB. 

I  i  4  what 
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1819.  .what  he  does  judicially^  though  it  should  be  laid  falso 
.  malitiose  et  scienter,  as  it  is  laid  down  by  North  C.  J. 
in  Soames  y.  BamardisUm  (a),  yet  it  is  otherwise  in 
the  case  of  a  ministerial  officer.  And  the  maxim  of 
law  ^  respondeat  superior^  applies  to  that  case.  The 
iteward  here  is  answerable'  precisely  on  the  same  prin- 
ciple as  the  sheriff  is,  viz.  that  the  law  holds  it  to  be  his 
duty  to  execute  the  office  in  person ;  and,  therefore^ 
omkes  him  answerable^  civiliter,  for  the  acts  of  his 
officer. 

•         ■ 

ScarlHt  and  Partef  contr^.  The  circumstance  that 
no  instance  can  be  produced  in  which  such  an  action 
as  the  present  has  ever  yet  been  maintainied,  goes 
strongly  to  shew  that  the  steward  is  not  liable.  For 
the  thing  must  often  have  happened  before.  The  dis- 
tinction between  this  case  and  that  of  the  sheriff  is 
obvious ;  for  tho  sheriff  is  no  part  of  the  court  out  of 
which  the  process  issues ;  but  the  steward  of  a  court 
baron  is  so,  and  his  situation  is  rather  to  be  com* 
pared  to  that  of  the  signer  of  the  writs  in  this  court, 
who  is  surely  not  liable  in  case  of  a  mis-execution  of 
any  of  them  by  the  sheriff.  The  passages  cited  only 
shew,  that  the  steward  of  a  court  baron  is  a  minister  of 
that  court  for  some  purposes,  as,  for  instance,  to  register 
their  proceedings,  and  the  like.  But  they  do  not  shew, 
that  he  is  their  minister,  for  the  purpose  of  executing 
their  process :  and  if  so,  he  is  not  liable,  when  the 
process  is  improperly  executed. 

Cuf\  adv.  x/iilL 

(a)  7  &L  Tr,  442.     C  HomV,  1091. 

Abbott 


HoLMm 

MOUUt 
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Abbott  C.  J.  now  delivered  the  opinion  of  the  Court.         1819. 
This  was  an  action  of  trespass,  in  which  the  plaintiff 
obtained  a  verdict  upon  the  general  issue,  against  both 
these  defendants ;  and  upon  a  motion  having  been  made 
to  set  aside  the  verdict,  [and  to  enter  a  verdict  for  the 
defendant,    BrearCj   the  Court  took  time  to  consider 
of  their  judgment.     It  was   contended,  in   argument, 
that  the  defendant,  Breare^   being  the  steward  of   a 
court  baron,  was  merely  the  minister  of  that  court,  to 
execute  its  process,  and  was  not  clothed  with  any  ju- 
dicial character ;  and  it  was  said,  that  his  warrant  to 
the    other    defendant   was  analogous   to   that  of   the 
sheriff  to  his  bailiff,  and  rendered  him,   like-  the  she- 
riff,   civilly  responsible    for  the  mis-execution  of  it. 
This  was  contended,  on  the  ground,  that  in  the  court 
baron  the  free  suitors  are  the  judges;  and  certainly 
they  are  so,  for  the  purposes  stated  in  the  authorities 
which  have  been  cited.     We  are,  however,  of  opinion, 
that  the  steward  is  not  merely  a  minister  of  that  court, 
but  a  constituent  and  essential  part  of  it.     The  Court 
cannot  be  holden  without  him.     No  mandate  is  di- 
rected to  him  as  an  officer ;  but  he  makes  his  mandate 
to  the  bailiff.      And  there  is  this  material  distinction 
between  the   mandate  of   the   sheriff  and  that   of  a 
steward  of  a  court  baron  :   in  the  former,  the  sheriff 
commands  the  bailiff  to  make  the  levy,  and   it  con- 
cludes thus,    "  So  that   I  may  have  the  same  before 
the  court,  &c."     But  in  the  warrant  of  the  steward, 
the  bailiff  is  directed  to  levy,  so  that  he  the  bailiff  may 
may  have  the  same  before  the  Court  on  the  day  ap- 
pointed.    This,  therefore,  is  more  like  the  writ  of  the 
superior  court  to  the  sheriff  than  the  warrant  of  the 
sheriff  to  his  bailiff.    That  seems  to  be  decisive^  to 

«hew 
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1819.        ih«w  that  the  bailiff  and  not  the  steward  is  the  minister 
of  the  court  baron,  ibr  the  execution  of  its  process, 

and  that  he  is  not  the  serrant  of  the  steward  in  this 
ttup^tX.  We  are^  therefiire^  of  opinion,  that  the  steward 
it  not  for  this  purpose  a  minister,  but  part  of  the 
Conn  itself.  And  if  so,  this  action  is  not  maintain- 
able against  him,  and  the  rule  for  entering  a  verdict  for 
him  must  therefore  be  absolute. 

Rule  absolute. 


jgjj^  Ri^piNER  against  Wright,  Clerki 


ASSUMPSIT  for  a  crop  of  peas,  bargained  and  sold 
hntemS^  by  plaintiff  to  defendant.    Plea^  non  assumpsit  as 

«rayid,  no        to  part,  and  a  tender  of  6L  Ss.  9d.  bb  to  the  residue.    At 

psiol  cfidcncs  , 

cu  be  gben  the  trial  before  Burrough  J.,  at  the  Spring  assizes  for 
even  if  it  has  '  ^^  county  of  Northampton^  the  defendant  proposed  to 
bToie  wron  Iftil  6^^^  parol  evidence  of  an  agreement  between  him  and 
act  of  the  party  ^g  plaintiff,  that  the  latter  should  not  be  paid  for  the 

who  takes  the  '  ^ 

olgection.  value  of  the  crop,  but  only  for  the  expense  of  ploughing 

and  seed  sown.  Il  t^peared  that  this  agreement  had 
been  reduced  into  writing,  on  unstamped  paper ;  and 
that  afterwards  the  plaintiff  took  an  opportunity  to 
snatch  it  from  the  hands  of  the  defendant's  attorney, 
and  to  destroy  it.  Holbech^  for  the  plaintiff,  objected 
that  no  parol  evidence  of  the  contents  of  this  paper  could 
be  received,  inasmuch  as  the  paper  itself  could  not,  if 
in  existence,  have  been  read,  not  being  stamped.  On 
the  other  hand,  it  was  contended  that  the  plaintiff,  by 
his  act  in  destroying  the  paper,  had  prevented  the  de- 
fendant from  getting  it  stamped,  as  he  might  have  done 

on 
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on  paymient  of  the  penalty ;  ftnd  that  therefore  it  was  IS19. 

not  competent  for  hiin  to  make  this  objection.    The  "~""~ 

learned  Judge  rejected  the  evidence^  and  the  plaintiff  a^tOi^ 

obtained  a  verdict.     And  now  *^**** 

Denman  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  had  improperly  rejected  the  evidemse ; 
and  contended  that  the  plaintiff  ought  not  thus  to  haVe 
been  permitted  to  take  advantage  of  his  own  wroi^- 
fiil  act. 

Per  Curiam.  The  evidence  was  properly  rejected. 
It  iSithe  duty  of  the  parties  to  an  agreement  to  take  care 
that  when  it  is  executed  it  is  properly  stamped ;  and  it 
is  one  of  the  risks  attendant  upon  an  omission  to  do 
this,  that  if  any  accident  happens  to  the  agreement 
before  the  stamp  is  affixed,  there  is  no  remedy  upon  it 
whatsoever.  It  is  not  possible  now  to  say,  whether  or 
not  the  commissioners  of  stamps,  in  the  exercise  of  their 
discretion,  would  have  permitted  this  agreement^  if  it 
had  remained  in  existence,  to  be  stamped  on  payment 
of  the  penalty. 

Rule  refus^. 


The  King  againsi  Trevenen. 

TN  this  case  Gaselee  had  obtained  another  rule  nisi   it  is  in  the  dis- 
for  a  quo  warranto  against  the  defendant,  to  shew    courTto  grant 
by  what  authority  he  claimed  to  be  mayor  of  HeUeston  ^^'^^^^^^ 

not :  and  un- 
^    der  circumstances  tending  to  throw  suspicion  on  the  motives  of  the  relator,  the  Court 
wfll  Dot  ^raat  steh  spidicKCioii  where  the  consequence  wiU  be  to  diatoWe  a  coiporatioD^ 

upon 
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nt  Kno 


1819.        upon  and  from  the  16th  day  otNaotmber^  1813,  until 
the  25th  September  1814.    The  rule  was  obtained  under 
the  uune  drcumatancea  as  have  been  already  (a)  stated. 
TTie  present  application  was  made  on  the  affidavit  of 
Christopher  Wattis  an  attorney,  resident  at  Helleskm^ 
who  stated  that  he  was  a  freeman  of  that  borough,  and 
that  he  had  not  concurred  in  the  election  either  of 
Thomas  Grylls  to  the  office  of  mayor  on  the  26th  Sep^ 
ienAer^  1813,  nor  in  that  of  the  present  defendant  or 
any  subsequent  mayor.    He  further  swore  that  he  in- 
tended to  prosecute  the  quo  warranto^  if  granted,  at 
his  own  expense^  and  that  the  present  application  was 
made  at  his  own  instance  and  expense,  and  without 
any  agitement  or  promise  of  any  person  or  persons 
fiMT  his  bemg  reimbursed,  nor  did  he  expect  to  be 
rrimbursedthe  expenses,  or  any  part  thereof  by  any 
person  or  persons  whomsoever.   -The  affidavits  on  the 
other  side  set  forth  the  same  (acts  and  declarations  of 
Sir  Christopher  Hawkins^  that  he  would  dissolve  the 
corporation,  &c.,  as   in   the  former  application,  and 
added,  that  Mr.  fVallis^  the  present  relator,  was  a  parti- 
zan  of  Sir  C.  H.  at  the  last  election;  that  he  lent  him 
his  house,  voted  for  his  interest,  and  was  the  partner 
of  Mr.  Roberts^  his  avowed  law-agent  on  that  occasion. 

Warren  shewed  cause.  It  is  to  be  observed  that  the 
applicant  only  means,  that  there  is  no  agreement  or 
expectation  entertained  by  him  that  he  shall  be  reim- 
bursed. It  is  quite  consistent  with  this,  that  he  may 
have  already  received  die  money  for  this  purpose. 
Besides,  what  proper  motive  can  a  freeman  of  this 

(a)  Ante,  p.  339*     The  relator  not  filing  additional  affidaTitf^  the 
rulct  were  dischargsd. 

corpor* 
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corporiation  have  in  dissolving  the  coiporation  ?  for  1819. 
that  is  to  be  the  consequence  of  the  present  motion. 
In  B.  V.  Stacey{a),  Lord  Mansfield  puts  it  on  this 
ground :  he  says,  <*  The  Court  is  bound  to  guard  the 
quiet  of  corporations,  and  the  stat.  1 1  G.  1 .  c.  4.  was 
passed  in  order  to  insure  them  security  and  tranquil* 
lity."  And  besides  the  circumstances  in  which  the  pre- 
sent relator  stands  are  strongly  demonstrative  of  the 
fact,  that  this  is  a  continuation  of  the  same  attempt  be- 
fore made  by  Sir  C  Hawkins ;  for  the  present  relator 
is  nearly  connected  with  him,  and  is  the  partner  of  his 
avowed  law-agent,  and  an  active  friend  to  his  interest 
Here  nearly  six  years  have  already  elapsed  before  any 
objection  has  been  taken* 

Gaselee^  contra.  If  the  Court  is  to  he  astute  in 
inquiring  into  the  motives^  of  parties,  there  will  soon 
be  an  end  of  quo  warranto  informations.  It  is  hardly 
to  be  supposed  that  any  person  on  tlie  opposite  interest 
to  Sir  C.  Hawkins  will  come  forward  to  object  to  these 
defects.  But  it  is  quite  enough  if,  as  here,  all  con- 
.nection  with  that  person,  as  to  this  motion,  is  denied  by 
the  relator.  He  swears  that  it  is  made  at  his  own  ex- 
pense, and  there  may  be  many  legitimate  motives  why 
he  may  wish  this  corporation  to  be  dissolved.  For  he 
may  hope  to  have  a  fresh  charter  more  favourable  to 
the  general  interest  of  the  town.  All  that  is  necessary 
is,  tliat  the  relator  should  apply  bona  fide,  and  that  is 
sworn  to  be  the  case  here.  In  Rex  v.  COdlip  {b)  the 
Court  on  a  second  application  granted  the  rule,  and 
judgment  of  ouster  was  afterwards  obtained.      Yet  the 

(o)  IT,R,\,  (6)6  r.  i?.503. 

circom- 
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laia.       drcumstanoes  there  were  in  all  reqpects  limilar  ta  the 
pretent 

A9B0TT  C.  J.  Where  a  corporatioii  acts  contriury 
to  the  franchises  which  have  been  granted  tp  it,  and 
inmdes  the  rights  of  the  crown,  the  JUomcjf^Geueral^ 
of  )q9  own  authority,  and  without  any  appUcation  to 
thia  Court  for  leave,  may  ei(hibit  an  information  agaipfet 
them.  But  in  the  ease  of  individual  members  of  the 
corporation  the  case  is  difierent ;  fof  then  it  is  wholly 
within  the  discretion  of  this  Court  to  say,  whether  spch. 
an  information  ought  to  be  granted  or  r^fi^ed.  T^e 
Court,  undoubtedly,  hav^  Iq  som^  paves,  permitted 
these  informations  to  be  filed,  where  the  ^fifict  has  been 
thereby  to  dissolve  the  corporation ;  but  that  has  been 
wherQ  strone  cases  have  been  made  out^  Here,  all  that 
appears  is  this,  that  about  five  or  siic  y^r*  ^^ffH  ^he. 
select  body  in  this  corporation  nominated  two  persons 
for  the  office  of  mayor,  one  of  whom  happened  tp 
have  filled  the  inconsistent  offices  of  recorder  and  alder- 
man at  the  same  time.  That  union  of  offices,  it  appears 
from  some  othur  cases  which  have  been  before  the 
Court,  had  existed  in  other  neighbouring  boroughs,  and 
was  not  known  or  supposed  at  the  time  to  be  illegal. 
The  objection,  therefore,  to  the  title  of  the  defend- 
ant is  not  one  which  the  Court  would  be  inclined  to 
favour.  Then,  when  we  consider,  in  addition  to  this, 
that  this  application  is  made  at  the  instance  of  an  ac- 
knowledged partizan  of  Sir  C.  Ha^uoJcins^  and  that  this 
latter  person  has  expressed  a  determination,  that  ia 
order  to  obtain  parliamentary  influence,  he  would  dis- 
solve this  corporation,  I  think  we  shall  best  exercise  the 
discretion  vested  in  us  by  discharging  the  present  rule. 

Rule  discharged* 
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The  King  against  The  Inhabitants  of  Poles-   Wednesday, 

WORTH.  ^''^  ^^ 

'T'WO    Justices,    by    their    order,    removed    James  Whereapau- 

Barwelf  Sarah  his  wife,  and  their  four  childrens  for* yea^ ^nd 

from  the  parish  of  Kingsbury^  in  the  county  of  Warwick^  ^UnHt^tivw 

to  the  parish  of  Polesworthj  in  the  same  county.     The  *^y»  o^  the  end 

sessions,  on  appeal,  confirmed  the  order,  subject  to  the  ^«nt,  without 

hU  master*a 

opinion  of  ihm  Court  on  the  following   case.      The  leave,  to  the 

pauper  was  hired  by  Mr.  Hay  of  Poleswortk,   at  PoleS"  himself  for  the 

•xt?rM  statutes,  a  fortnight  before  Af/cAaef/mas,  1799,  as  on*UiJ^Iiitr°^ 

waggoner's  lad,  at  3/.  1  Os.  wages  for  a  year,  commencing  ^°^^^  ^^ 

from  the  day  after  Falseley  fair,    the  Tuesday  after  ^^^re  a  magis- 

•^  .  .  trate  with  his 

Michaelmas-day.     The  pauper  remained  in  the  service  master,  and 

at  Polesworth  till  a  fortnight  before  Michaelmas  in  the  serre  his  year 

following  year,   when  he  went  to  Middleton  statutes,  ^Jvi,^*^J^ 

having  previously  asked  hfs  master's  leave^  who  refused  J)^[i^"** 

to  let  him  go  there.     The  following  day  the  pauper  ™ed»  and  did 

not  return  to 

asked  his  master  what  work  he  was  to  do;  the  master  told   his  service ; 
him  that  he  might  go  where  he  had  been  the  day  before,    hired  nor  of- 
and  that  he  would  not  employ  him  any  more.     The   J^^^i'*^ 
pauper  asked  the  master  to  pay  his  wages,  and  said  if  ^?^**^*^ 
if  he  did,  he  would  go.     ITie  master  refused,  and  said  h*<i  expired: 

,  .  .  ,.  .  Held  that  this 

he  would  obtain  a  summons,  which  he  did ;  but  neither  amounted  only 

of  them  attended  the  magistrate  on  that  summons.    The  ation  iwttuhis 

pauper  left  his  master's  house  on  the  day  the  summons  J^^Jli^^  ^* 

was  served  :  two  days  afterwards,  the  pauper  called  at  ^  ^^V*"** 

his  master's  house ;    and  the  same  day  they  both  went  gamed  a  settle- 
ment, 
to  Polesworth  statutes,  when  the  pauper  hired  himself  to 

a  new  master,  from  the  day  after  the  next  Falseley  fair. 

On  the  day  after  Poksv^orth  statutes,  the  pauper  sum* 

monid 
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1819.'  immed  his  miuter  before  the  magistrate.    When  before 

■ '  the  magistrate,  the  pauper,  in  answer  to  a  question  put 

Mfa#  to  him  by  the  magistrate,*  said  he  was  willing  to  serve 

^^Jl^^^J^ '  his  time  out ;   but  the  miwter  said  he  would  not  take 


again.  The  magistrate  then  directed  the  nuister  to 
pay  the  pauper  his  whole  wages:  which  the  pauper 
tdl^  imd  was  satisfied ;  and  went  to  his  grandiiidier'sy 
whtgPB  he  remained  till  the  day  after  Fabdof  &ir,  when 
he  entered  upon  his  new  master^s  seryice. 

Adams  and  Finch^  in  support  of  the  order  of  sessions. 
The  question  in  this  case  isi  whether  what  took  place 
before  the  magistrate  amounted  to  a  case  of  dispenssr- 
tion  or  dissolution;  and  if  there  was  any  evidence  upon 
which  the  sessions  might  draw  the  conclusion  in  favour 
of  the  former,  this  C!ourt  will  not  disturb  the  conclusion 
which  they  have  drawn,  Bex  v.  Maidstone*  (a)  The 
circumstances  in  this  case  shew  that  the  master  had  no 
reasonable  ground  for  dismissing  the  pauper,  Rex  v. 
Islip*  (A)  Here,  the  pauper  received  his  full  year's 
wages;  and  there  is  this  additional  circumstaDce,  that 
he  neither  entered  nor  offered  to  enter  into  any  other 
service^  till  after  his  year  had  expired.  That  dis- 
tinguishes this  case  from  those  of  Rex  v.  Kin^s 
Pyon  (c),  and  Rex  v.  Leigh  {d\  which  will  be  relied  on 
by  the  other  side.  And  it  appears  from  the  judgment  of 
Le  Blanc  J.,  in  Rex  v.  Hardhorn-cum'Newton  {e\  that 
that  circumstance  is  most  material.  They  were  then 
stopped  by  the  Court. 

(a)  12  EaU,  550.  (6)  1  Str,  425. 

(c)  4 Eattf  554.  (d)  7  EaUf  5J9.  (e)  \2  East,  56. 

Reynolds 
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Itfjfnolds  and  Hoibeck^  couirL  The  test  to  which  all  ^^^^* 
these  cases  must  be  brought  is  laid  down  by  the  case  of  xheKmc 
Bex  V.  Kin^s  Pyon  (a) ;  ibr  tliere  Lord  EUenborough  *'^?*fl|lj 
saysy  that  where  the  parties  stand  in  such  a  situation  ants  of 
that  neither  the  master  can  compd  the  servant  to  come 
back  into  his  service,  nor  the  servant  can  compel  the 
master  to  take  him  back,  and  neither  of  them  have  any 
legal  means  of  compelling  redress  against  the  other, 
there  is  a  dissolution  of  the  contract.  Now,  if  this  case 
be  tried  by  that  test,  it  is  quite  clear  that  the  master, 
by  his  payment  of  the  lull  year's  wages  before  the  ma- 
gistrate, lost  all  right  of  compelling,  afler  that,  the 
pauper  to  return  to  his  service;  and  the  pauper,  by 
accepting  the  wages,  and  declaring  himself  satisfied, 
lost  all  right  of  compelling  the  master  to  take  him  back. 
The  only  circumstance  which  is  said  to  distinguish  the 
two  cases  is  this,  that  in  Rex  v.  King's  Pj/an  the  pauper 
offered  her  services  to  other  persons ;  but  that  was  only 
evidence  from  which  her  salis&ction  at  the  arrangement 
might  be  inferred :  and  here  the  sessions  have  found,  as 
a  fact,  that  the  pauper  was  satisfied.  The  same  ob- 
servation applies  to  Bex  v.  Leigh.  Besides,  in  this  case, 
the  pauper  was  a  servant  in  husbandry,  over  whose 
contract  a  magistrate  has  a  jurisdiction. 

Abbott  C.  J.  It  seems  to  me,  that  the  court  of 
quarter  sessions  were  quite  right  in  refusing  to  consider 
this  aa  a  case  in  which  the  contract  between  the  paities 
was  dissolved.  There  can  be  no  dissolution  without  a 
mutual  consent  of  the  parties,  or  some  justifiable  cause 
of  comidaint  on  the  part  of  the  master ;   but  here  be 

(a)  4E€Ui,3S4. 

Vol.  II.  K  k  quar- 
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1819.        qonrrdled  witk  die  pauper  withoat  Mffident  reu<ni,  for 
th0  pauper  had  done  no  more  than  aooording  to  Bex  y. 
le  had  a  right  to  do.  There  was  therefore  no  justifi- 


nwKimi 


^m^        aUegroond^or  dismissal.  Then  is  there  any  mntnal  con- 
sent? It  appears  that  the  parties  went  before  a  magistrate, 
and  the  pauper  then  stated  that  he  was  willing  to  con- 
IJQiie  in  the  service:  the  master,  however,  peremptorily 
refosedf  upon  which  the  pauper,  after  receiving  hia  foil 
wages,  said  that  he  was  satisfied ;  but  he  neither  con- 
tracted nor  offered  to  contract  any  other  service.   Andl 
think  that  there  is  nothing  in  this  case  to  shew,  that  ifon 
the  following  day  his  master  had  ordered  the  pauper  to 
return  into  his  service^  he  would  not  have  been  bound 
so  to  do.    I  think,  therefor^  that  the  order  ci  sessions 
was  right 


Batlet  J.    lie  caseof  Bex  v.  Idip  seems  to  me  to 
be  in  point    There  the  servant,  as  in  this  case^  after 
having  been  refused  permission  to  go  to  the  statutes  for 
the  purpose  of  getting  another  place,  went  without  such 
permission;    and  the  master  refusing  to  receive  him 
back,  the  Court  held  that  it  amounted  only  to  a  dis- 
pensation, and  not  to  a  dissolution  of  the  contract     In 
the  two  cases  which  have  been  cited,  the  servant  either 
contracted  or  offered  to^rontract  a  service  with  another 
master,  and  that  materially  distinguishes  them  from  the 
present  case,  as  oppears  from  B£x  v.  Hardhorn  with  Neah 
Urn.    The  only  grounds  for  deciding  in  favour  of  a  disso- 
lution, are  either  mutual  consent  or  some  wrongful  act 
of  the  servant;  but  here  all  that  is  stated  is  a  wrongful 
act  on  the  part  of  the  master*     And  as  to  the  servant 
stating  that  he  is  satisfied,  that  is  easily  to  be  explained ; 

for 


IN  THE  Fifty-ninth  Year  op  GEORGE  III. 

for  his  whole  wages  being  paid,  he  was  satisfied  that  the 
remainder  of  his  service  should  be  dispensed  with. 

HoLROYD  J.  There  is  nothing  in  this  case  stated  to 
shew,  with  sufficient  distinctness,  that  the  servant  con- 
sented to  put  an  end  to  his  contract.  I  think  that  his 
not  having  contracted  any  other  service  before  the  end 
of  the  year  inconsistent  with  his  return  to  that  of  his 
master  distinguishes  this  case  from  those  which  have 
been  cited. 


4b7 

isiy. 

The  Kino 
The  Inhabit- 
ants of 
against 
PoLEbwoRrm 


Best  J.  concurred. 

Order  of  sessions  confirmed,  (a) 

(a)    Vide  Ilex  v.  IHiUtlebury,  G  T.  R.  461,  and  JUx  ▼.  Sudbrook, 
4  Eaitj  356. 


The  Right  Hon.  Charles  Earl  of  Shrewsbury,   Friday, 
against  GouLD^  surviving  Executor  of  John 

Gilbert,  deceased. 

I. 

COVENANT.     The  declaration  stated  that  George    Where  a 
lessee  cove* 

Earl  of  Shrewsbun/y  since  deceased,  being  seised  of  nanted  that  he 

-  the  demised  premises  in  fee,  by  indenture,  dated  Jbn-  "^^^s  and  sea- 
miy  1st,    1761,    demised  to    Jokn  Gilbert  all    that  ^r^J^,™^? 
limestone  that  then  was  or  thereafter  miffht  be  found  ^*»«*>''  *"<*>» 

°  tenants  with 

'  out  by  digging,  sinking,  or  otherwise  however,  lying  limeatastipu- 

or  being  in  certain  commons  or  common  lands,  unin-  the  improre- 

-  closed,  then  called  or  known  by  the  name  of  JSii^/^  lands  and  repair 
^Stones  or  Ribden  Flatts^  or  commons^  where  the  lime-  Held^'tharSS 

kilns  tlien  were,  or  upon  any  other  waste  land  or  com-    "^^^^^^ 

that  he  would  . 
bum  Umc  at  aU  such  seasons,  and  that  it  was  not  a  good  defence  to  plead  that  there  was 
no  lime  burned  on  the  prcmiseit  out  of  which  the  lessor  could  be  supfilied. 


Kk  2 


mons 
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I819f.        mons  within  the  manor  of  AUon^  with  free  liberty  to 
'  and  for  the  said  John^  his  executors^  administrators, 

£arl  of  , 

8H&EWSBURT     and  assigns,  from  time  to  time,  and  at  all  times  during 
Gwlm.        ^6  tei*n^  thereby  letten,  to  dig,  search,  sink,  and  trench 
in  upon  the  aforesaid  commons,  and  every  part  thereof 
at  his  and  their  wills  and  pleasure,  for  the  finding  out 
and  raising  up  of  the  said  limestone,  and  to  build  klins 
for  the  burning  and  converting  the  same  to  lime  for 
the  use  and  benefit  of  the  said  John,  his  executors,  ad- 
ministrators, or  assigns;    and  the  said  late  earl,    his 
heirs  and  assigns,  did  thereby  further  agree,  that  if 
there  thould  be  an  opposition,  and  other  kilns  built  by 
any  other  person  or  persons  in  other  lands,  so  as  to 
lie  nearer  to  the  sale  of  the  aforesaid  kilns,  then  and 
in  such  case  it  should  and  might  be  lawful  to  and  for 
thc«aid  John,  his  executors,  administrators,  and  assigns, 
to  erect  one  lime-kiln  within  any  of  the  inclosed  land 
in  the  said  manor  of  Alton,  or  township  of  Farley  and 
Cotton,  belonging  to  the  said  late  earl,   and  to  get  the 
stone  therein  to  supply  the  said  kiln,  save  and  except 
out  of  the  said  grant  and  demise,  for  the  said  late  earl, 
his  heirs  and  assigns,  his  and  their  agents,  servants, 
workmen,  tenant  or  tenants,  for  the  time  being,  liberty 
to  get  limestone,  build  kilns,  and  burn  to  lime  the  said 
stone  for  the  use  and  benefit  of  the  said  late  earl,  his 
heirs  and  assigns,  his  or  their  tenant  or  tenants,  for 
improving  their  estates  for  their  own  use,  and  not  other- 
wise, or  to  get  the  said  stone  for  any  other  use  that 
might  be  wanted ;  to  have  and  to  hold  all  and  singular 
the  said  demised  limestone  unto  the  said  Jolm,  his  exe- 
cutors,   administi'ators,   and   assigns,   for   the  term   of 
ninety-nine  years,  if  Thomas  Gilbert,  Robert  Gilbert, 
.    and  John  Gilbert,  or  any  or  either  of  them,  should  so 

14  I<^ng 
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long  live,  yielding  and  paying  a  certain  yearly  rent  ]8]9. 

And  it  was  further  agreed,  that  the  said  John  Gilbert^  — — 

the  lessee,  his  executors,  administrators,  and  assigns,  SnEcwnuRr 


should  at  all  times  and  seasons  of  burning  of  lime,  ^m. 
supply,  furnish,  sell,  and  fit  the  said  late  earl,  his  heirs 
and  assigns,  or  any  of  his  tenants,  within  the  county  of 
^qffbrdy  for  the  improvement  of  the  land,  builduigs,  or 
repairing  the  buildings,  at  four-pence  for  every  horse- 
load,  being  three  computed  strikes  of  good  lime  at  the 
kiln,  and  so  in  proportion  for  every  greater  or  lesser 
quantity  that  he  or  they  shall  want.  The  declaration 
then  proceeded  to  set  out  the  entry  of  the  lessee,  the 
death  of  the  lessor,  and  the  descent  of  the  reversion 
to  the  plaintiff  as  heir  at  law.  It  then  stated,  that 
during  the  continuance  of  the  term,  on  the  l4th  Aprily 
J  818,  being  a  time  and  season  of  burning  of  lime^  at  , 

Stow  aforesaid,  in  the  said  county,  the  said  plaintiff 
having  occasion  for  a  large  quantity,  to  wit,  twenty 
horae-Ioads  of  lime,  each  horse  load  being  three  com- 
puted strikes,  for  the  improvement  of  the  bind  and 
buildings  of  him  the  said  earl,  within  the  said  county  of 
Stqffbrdy  did  request  and  demand  of  and  from  the  said 
Naihaniel^  so  being  such  surviving  executor  as  afore- 
said, to  supply,  furnish,  sell,  nnd  fit  him  therewith,  at 
the  said  kiln,  for  the  improvement  of  his^aid  land  and 
buildings,  and  was  then  and  there  ready  and  willing  to 
pay,  and  offered  to  pay  to  the  said  Nathaniel,  four- 
pence  for  every  horse^load  of  lime,  according  to  the 
form  and  effect  of  the  said  indenture ;  and  then  alleged 
a  breach  on  the^part  of  the  defendant  in  not  supplying 
the  lime  so  demanded. 

The  defendant,  afier  craving  oyer,  and  setting  out  the 
indenture,  by  which  it  appeared  that  the  yearly  rent 

K  k  3  reserved 
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1819.        reserved  was  102.,  pleaded,  first,  that  he  did  not  for  a 

long  time  before  the  said  fourteenth  day  o(  Aprils  1818, 

SBEBwtBumr.    nor  at  any  time  fi*om  thence  hidierto^  bum  or  convert 


OoviA.  into  lime,  nor  was  there  during  aH  or  any  part  of  that 
time^  burnt  or  converted  into  lime,  by  the  said  Nathamely 
•  or  any  servant  or  servants  of  his,  or  on  his  account,  any 
limestone  raised,  gptten,  found,  or  produced,  ^rom,  out 
oi^  in^  or  upon'.the  said  demised  premises,  or  any  part 
thereof  the;  enclosed  land  in  the  said  manor  otAUon^ 
or  any  part  thereof  or  the  township  of  Farley  and 
Coitoni  or  either  of  them,  or  any  part  thereof.  Sec<»idl^» 
that  there  was  not  at  the  time  of  sudi  request  and  de- 
mand, as  in  the  declaration  mentioned,  nor  for  a  long 
time  before  nor  has  there'  been  at  any  time  hitherto, 
any  lime  upon  the  said  demised  premises,  or  elsewhere, 
«  which  had  been  produced  or  made  by  or  firom  lime- 
stone 'raised,  gotten,  found,  or  produced,  from  or  out 
of  the  said  demised  premises,'  or  any  part  thereof  or 
from,  in,  or  out  of  the  iuclosed  land,  in  the  said  manor 
of  Alton'^  or  any  part  thereof,  or  from,  in,  or  out  of  the 
said  townships  o(  Farley  and  Cotton^  or  either  of  them, 
or  any  part  thereof,  and  which  had  been  burnt  or  con- 
verted into  lime  in  any  kiln  or  kilns  on  tlie  said  demised 
premises,  or  any  part  thereof,  or  within  the  said  manor 
and  township,  or  any  of  them,  or  elsewhere,  by  the  said 
Nathaniel^  or  any  person  or  persons  acting  by  or  mider 
his  authority,  or  in  his  power  or  possession,  or  other- 
wise, by  or  wherewith  the  said  Nathaniel  could  have 
supplied,  furnished,  sold  to,  or  fitted,  the  said  quantity 
of  lime  so  demanded.  And  thirdly,  that  before  any 
such  demand  as  in  the  declaration  mentioned  was  made, 
all  the  lime  produced  from  limestone  raised,  found, 
gotten,  or  produced  from,  in,  out  of  the  said  demised 

premises, 
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premises,  or  the  inclosed  land  within  the  said  manor,         1819. 
or  within  the  townships  of  Farley  and  Cotton^  by  the         EwTrf 
said  Nathaniel^  or  any  persons  or  persons  claiming  by,     SBmiwn¥»T 
through,   from,  or  under   him,   or   by  or  under  the        Goulb. 
indentilre  in  the  declaration  mentioned,  had  been  fairly 
sold,  disposed  o^  taken,  or  carried  away,  from  and  off 
the  said  demised  premises,   inclosed  lands,   and  town- 
ships,  and  that  there  was   not  at  the  time   of  such 
demand,   or  at  any  time  hitherto,  any  lime  which  had 
been  burnt  by  the  said  Nathaniel^  or  any  person  or  per- 
sons by  his  authority,  or  claiming  by,   from,  or  under 
him,  or  under  or  by  virtue  of  the  said  indenture  in  the 
declaration  mentioned,  wherewith  he  the  said  Nathaniel 
could  have  supplied,  furnished,   sold  to,  or  fitted  the 
said  quantity  of  lime  so  demanded.      Demurrer  and 
joinder. 

Peakey  in  support  of  the  demurrer.  The  question 
arises  on  the  construction  of  the  defendant's  covenant  to 
supply  lime  at  a  given  price ;  and  it  is  in  fact  this, 
whether  he  can  excuse  himself  from  the?  performance  of 
it  by  his  own  act  in  refusing  to  born  any  lime  whatever. 
The  words  are,  that  defendant  shall  so  supply  lime^ 
at  all  times  and  seasons  of  burning  lime;  which  must 
mean,  at  all  times  and  seasons  when  it  is  usually  or  con- 
veniently burnt ;  and  being  a  covenant  by  the  defend- 
ant,  it  must  be  construed  most  strongly  against  him. 
Here,  only  a  small  rent  is  reserved ;  and  it  is  obvious 
from  the  whole  instrument,  that  the  principal  remuner- 
ation which  the  landlord  was  to  receive  for  the  lease  was 

the  benefit  resulting  to  him  under  this  covenant     Ac- 

.     .  .. 

cording  to  the  defendant's  construction,   he  is  to  b^at 
liberty  to  get  as  much  limestone  in  a  raw  state,  for 
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sale,  as  he  shall  please  and  only  pay  the  rent  of  10/. 
But  the  true  rule  is  given  in  GriffUk  v.  Goodhurst  (a), 
vihere  it  is  said  that  you  must  construe  a  covenant  ac- 
cording to  the  intention  apparent  on  the  whole  contract ; 
and  that  intention  most  obviously  here  is,  that  the 
defendant  should  not  only  get  limestone,  but  also  barn 
it  into  lime;  and  if  by  his  own  act  he  makes  it  impos- 
sible to  fulfil  his  covenant,  that  is  a  breach  of  it.  Sir 
Anthony  Mayru^s  case.  (5) 


PidleTj  contra.  The  first  part  of  this  lease  grants  to 
the  lessee  free  liberty  to  dig  the  limestone  at  his  will 
and  pleasure,  for  burning  and  converting  the  same  into 
lime.  Kow  if  the  construction  contended  for  by  the 
plaintiff  be  adopted,  it  will  no  longer  be  a  burning  at 
the  free  will  and  pleasure  of  the  lessee,  but  at  that  of 
the  lessor.  The  words  are  <^  at  all  times  and  seasons 
of  burning  lime :"  now  this  means  only  when  the  de- 
fendant shall  bum  lime,  which  of  course  he  will  do 
whenever,  from  the  demand  in  the  market,  it  is  profit- 
able to  him  so  to  do.  But  in  the  way  the  other  side 
construe  it,  it  amounts  to  this,  "  at  all  times  when  lime 
can  be  burned,"  which  is  at  all  times :  then  if  so,  the 
lessor  may  compel  this  lessee  to  burn  for  him  at  this 
stipulated  price  constantly,  and  if  he  chooses  to  lay  up 
any  indefinite  quantity  of  it  at  the  lessee's  expense,  he 
may  do  so ;  but  then  what  necessity  was  there  for  the 
reservation  to  the  lessor  himself  of  a  power  to  bum 
lime  for  his  own  and  his  tenants'  use.  Taking  the 
whole  together,  it  may  be  construed  thus:  the  lessor  is 
entitled  to  receive  lime  at  the  stipulated  price,  whenever 


(fl)  Sir  r.  Raynxt  464. 


(6)  5  Coke,  21. 
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the  lessee  burns  for  sale.     If  circumstances  prevent  the         1819* 
lessee  from  so  doing,  then  the  reservation  empowers  the  "' 

lessor  to  burn  for  himself;  and  the  lease  should  be  con-  SuEtwuMr 
strucd,  if  doubtful,  in  favour  of  the  lessee.  Rhodes  v.  6«irt». 
Bullard  [a)  is  precisely  in  point ;  there  the  defendant 
covenanted  that  the  plaintiff  should  have  the  use  of  the 
pump  in  his  yard  jointly  with  him  whilst  the  same 
should  remain  there,  paying  half  the  expences  of  keep- 
ing it  in  repair ;  yet  it  was  held  that  he  was  not  liable  for 
a  breach  of  covenant  in  taking  away  the  pump  altog^ 
ther.  So  here,  the  covenant  is,  in  fact,  to  furnish  him 
whilst  the  defendant  continues  to  bum  it ;  and  if  he 
discontinues  to  do  that,  it  is  no  breach  ok  the  covenant. 


Peakej  in  reply,  was  stopped  by  the  Court. 

Abbott  C.  ,J.  It  appears  manifestly,  from  the 
whole  lease,  to  have  been  the  intration  of  the  parties 
that  the  lessee  should  not  only  raise  limestone,  but  also 
burn  it  into  lime ;  and  that  he  should  at  all  times  and 
seasons  (by  which  I  understand  the  usual 'Seasons  of 
burning  lime)  iiiraish  and  sell  lime  at  a  given  price  to 
the  lessor  and  his  tenants  within  the  county  of  Stafford^ 
for  the  improvement  of  their  lands.  The  lessee,  how- 
ever, contends  that  he  may,  under  this  covenant,  get 
the  limestone  and  not  bum  it  into  lime,  and  that  by 
so  doing  he  is  exempted  from  the  burden  of  selling  it 
at  the  stipulated  price  to  the  lessor.  There  are  two  of 
the  'previous  clauses  in  this  instrument  which  throW 
considerable  light  on  this  subject,  and  prove  that  the 
construction  contended  for  by  Ihe  plaintiff  is  the  rea- 

(a)  1Ea9i,  116. 

sonable 
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1819«        aonable  oonrtru^on  for  the  Court  to  adopt.     By  the 
firat  of  these  the  lenor  grants  .that,    in  caie  there 

Eh*  Ok 

BmaammamT  shoald  be  any  oppoutton  and  other  kilns  should  be 
GooiZ  built  by  any  other  persons,  so  as  to  lie  nearer  to  the 
sale  than  the  kilns  of  the  lessee  it  should  be  lawful  for 
him.  to  ferect  a  kiln  within  the  enclosed  lands  belonging 
to  the  earl,  and  to  get  limestone  there;  and  in  the 
other  .clause  the  lessor  was  himself  prohibited  from 
getting  any  limestone^  even  in  his  enclosed  lands 
which  were  not  demisedi  and  burning  it  into  lime  t(x 
sale. .  So  that  it  clearly  appears  that  the  object  of  this 
lease  was  to  secure  to  the  lessiee^  as  far  as  was  possible, 
the  sole  power  of  burning  lime  for  sale ;  and  it  is  not 
unreasonable^  therefore^  that,  he  should  covenant  in 
return  for  this,  to  bum  lime^  and,  at  the  usual  seasons, 
to  furnish  the  lessor  with  a  sufficient  quantity  for  the 
improvement  of  his  estate.  The  provision  by  which 
iMd^Shrewibwy  reserved  to  himself  the  right  of  bum- 
ing  lime  for  the  improvement  of  his  estate  seems  to  me 
to  be  cumulative^  and  not  to  restrain  this  covenant  of 
the  lessee.  I  think,  therefore,  that  the  lessee  has  np 
right  now  to  say  that  he  chooses  to  get  limestone,  and 
not  to  bum  it  into  limc^  and  so  to  escape  the  perform- 
ance of  this  covenant  If  so,  it  follows  that  there 
must  be  judgment  for  the  plaintiff. 

Batley  J.  I  am  of  the  same  opinion.  The  rule  of 
law  is,  that  a  covenant  is  to  be  taken  most  strongly 
against  the  covenantor :  in  this  case,  die  words  of  the 
covenant  are  general.  It  is  not  said  that  the  lessee  is 
to  fiimish  lime  at  all  times  when  he  the  lessee  burns 
lime,  but  at  all  times  and  seasons  of  burning  lime; 
which  seems,  therefore,  to  refer  to  known  seasons  ibr 

that 
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that  purpose;  and  it  is  probable  that  there  are  seasons         1819. 

of  the  year  when  lime  is  more  usually  burnt  than  at       — — 

"^        .  Ewlof 

other  times.     It  is  said,  that  if  the  construction  be  cor-     Sumwiiutv. 

rect,  it  will  render  the  reservation  in  the  previous  part 
of  the  deed  wholly  inoperative :  but  that  is  not  so ;  for 
by  this  covenant,  the  lessee  is  bound  to  furnish  lime 
only  for  the  use  of  the  l^or  and  his  Staffordshire 
tenants,  and  at  the  usual  seasons.  Now,  it  is  very  pos* 
sible  that  he  might  want  lime  for  the  improvement  of 
his  adjoining  estates  in  the  next  county,  or  he  might 
want  it  not  at  the  usual  season,  and  in  either  of  theflie 
cases  the  reservation  would  become  necessary;  or  Jt 
might  happen  that  after  he  had  been  once  at  the  expense 
of  erecting  kilns  for  that  purpose,  he  might  choose  not 
to  purchase  of  the  lessee,  but  to  burn  all  his  lime  him- 
self. I  think,  therefore,  that  the  fair  effect  of  the 
reservation  was  to  give  him  this  option ;  and  that  no 
valid  argument  can  be  deduced  from  it  to  shew  that  the 
defendant  is  not  liable  upon  the  present  covenant. 

HoLROTD  J.  I  am  of  the  same  opinion.  The  cove- 
nant is  not  to  be  restrained  by  the  reservation  previously 
made  in  favour  of  the  lessor ;  for  that  was  only  intended 
to  give  to  him  a  more  extensive  right.  If,  indeed,  it 
had  been  manifest  in  itself,  or  had  appeared  upon  the 
record  that  there  was  no  particular  season  for  burning 
lime,  it  would  have  afforded  a  strong  argument  in  fa- 
vour of  the  defendant ;  for  then  it  would,  in  fact,  have 
been  a  covenant  by  the  lessee  to  burn  at  all  times  and 
seasons  when  the  lessor  should  please.  But,  for  any 
thing  that  appears  here,  there  may  be  particular  sea^ 
sons  for  burning 'lime;  and  in  that  case,  therajsno 
necessity  for  restraining  this  covenant. 

Best 
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!•!  9.  BiS9T  J.   If  we  were  to  decide  agiunist  the  plaintifl^  we 

shpuld  not  only  violate  the  law,  bat  do  great  injustice* 
The  rent  reserved  is  lOl.;  and  the  lessor  covenants 
that  he  will  not  take  limestone  for  the  purpose  of 
burning  it  into  lime  for  sale,  even  in  his  own  inclosed 
lands.  The  great  and  only  advantage,  therefore,  which 
he  was  to  derive  under  this  lease  was,  that  he  should 
have  Ume  burnt  for  himself  and  hUSk[ffbrdMre  tenants 
at  a  given  price.  Both  the  parties  contemplated  that 
all  the  limestone  ritonld  be  burnt  into  lial^  and  not 
tcdd  in  its  raw  state*  The  words  of  the  covenant  seem 
to  me  to  imply,  that  there  are  particular  seasons  for 
borning  lime ;  but  if  that  were  not  so,  tlien  they  may 
teaupposed  to  have  been  intended  for  the  purpose  of 

giving  the  tenant  a  reasonable  excuse,  if 'at  any  time 
Aom  acddental  circumstances  he  should  be  und>le  to 
\itini  lime^  and  to  supply  the  lessor  with  it. 

Judgment  for  Plaintiff. 


Friday,  Williams  against  Smith. 

Uay  7th. 

mm  the  de-  A  SSUMPSIT  for  money  lent  and  advanced  by  the 
indebted  to  the  plaintiff  to  the  defendant,   and  the  other  money 

phuntiffy  paid 

to  him  the  debt  counts.  Pica,  general  issue.  The  cause  came  on  for 
banknottton  trial  at  the  summer  assizes  1817  for  the  county  of 
tlh^nM^   SerAi,   when  the  jury  found  a  verdict  for  the  plaintiff 

the  poit  went 

out,  uid  the  plaintiff  transmitted  them  partly  by  a  coach  on  Saturday  and  partly  by  Stm^ 
day  night's  post,  and  both  parts  arrived  in  London  on  Mtrnday,  and  were  presented  for 
parment  and  dishonoored  on  the  Tuesday :  Held  that  the  true  rule  is,  that  a  party,  in 
order  to  aToid  laches,  must  give  notice  by  the  next  day'i  pott,  and  not  by  the  nextpoa- 
aible  post ;  and  that  the  plaintiff,  in  so  transmitting  these  notes,  had  been  guilty  or  no 
laches,  and  migiht  ooniider  them  as  no  paymapt,  and  recover  for  theoiigioal  debt. 

for 
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for  the  sum  of  490/.,  subject  to  the  opinion  of  the  Court 
upon  the  following  ctise : 

The  defendant,  being  previously   indebted   to   the 
plaintiff  in  the  sum  of  500/.,  on  Fiiday  the  8th  o(  De* 
cembevj  about  nine  or  ten  in  the  morning,   at  JVantage 
in  Berkshire,  where  the  plaintiff  resides,  paid  to  the 
plaintiff  490/.  in  notes  of  the  Newbury  old  bank,  aad 
1 0/.  in  a  note  of  the  Wantage  bank,  and  the  '  [)laintiff 
gave  him  a  receipt  for  the  500/.,  on  the  back  of  the 
promissory  note  by  which  the  sum  was  secured.     The 
Plaintifi^  on   receiving  these  notes,  instantly  sent  hift 
son  with  450/.  worth  of  the  Newbury  notes  to  his  bank** 
ers  at  the  Wantage  bank,  with  a  direction  to  them  to 
transmit  the  Nevobttry  bank  notes  to  London,  to  buy  an 
exchequer  bill :  these  were  made  payable  on  demand  at 
the  old  bank,  Newbmy,   and  at  the  house  of  Messrs. 
BaiTiard  and  Dimsdale,  Zxmdon.     Wantage  is  distant 
from  Nevobury  eighteen  miles,  and  it  is  a  two*days'  post 
from  one  place  to  the  other.     The  post  leaves  Wantage 
for  London  at.  half-past  five  in  the  aflemoon  every  day, 
eiscept  onSaturdays.   The  plaintiff's  son  took  the  above 
notes,  amounting  to  450/.,  to  the  Wantage  bank,  re- 
questing Mr.  Mattingiey,  one  of  the  partners,  to  seiiil 
them  to  London;  but  he  said  it  would  be  dangerous, 
*and  therefore  declined  or  refused  to  send  them  by  $he 
post  On  that  evening  to  London,  on  acoount  of  thevriik, 
*which  he  did  nbt  dhoose  to  run ;  but  offered  to  indoie 
them  on  the  Satvttday  evening  in  their  'packet,  which 
"they  usually  setlt  in  the  course  of  their  businms  as 
bankers  two  or  thi^ee  times  »a  week-  by  the-  coach i  to 
London,  and  which  packet,  he  said,  would  be  in  London 
on  Mfmdtuf.   This  proposal' was,  after  some  ncgociation, 

uHimaldytfMXiaiesced  in ;  and  450/.  worth  of  the  New- 

bury 
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x819.  bury  notes  were  carried  to  the  Wantage  bank,  on 
Saiwrdeqf  evening,  by  plaintiff's  son,  and  by  the  Want* 
<i^tf  bankers  then  cat  in  halvesi  and  one  set  of  halves 
inclosed  in  the  packet  of  the  Wantt^ehtixAi^  and  trans- 
mitted on  the  same  evening  to  go  to  London*  .  They 
nsoaUy  send  their'  notes  half  by  the  coach  ,and  half  by 
the*  post  The  other  set  of  halves  was  sent  by  the  post 
on  Sundaif  evening.  The  halves  sent  by  the  post  were 
addressed  to  Messrs.  SpoonervcA  Jttwoodf  bankers  in 
London^  who  were  the  oorrespondoits  of  .the  Wantage 
bank.  Wantage  is  distant  from  London  sixty-three 
miles.  The  halves  of  the  notes  sent  by  the  post  arrived 
at  Spooner  and  Attwood^^  in  London^  between  ten  and 
deven  o'clock  on  the  morning  of  JUbndtiythe  iith; 
and  the  padcet  containing  the  other  halves  was  -ddivered 
to  them  somewhat  later.  The  Newbury  bank  stopped 
payment  on  the  Monday  momin^^  and  Messrs.  Barnard 
and  DJuudale  continued  to  pay  all  notes  drawn  by  the 
Newbury  old  bank  the  whole  of  Monday  the  1 1th,  but 
not  afterwards ;  and  would  have  paid  the  notes  in  ques- 
tion, if  they  had  been  presented  to  them  at  any  time 
on  the  said  Monday*  The  notes.in  question  were  sent 
by  Spooner  and  Attwood  to  Barnard  and.  Dimsdale  for 
.payment,  on  Tuesday  the  i2th;  but  they,  were  dis- 
honoured. Notice  of  the  Newbury  bank  having  stopt 
payment  was  communicated  to  the  plaintiff  on  the  even- 
ing of  Monday^  and  he  thereupon  sent  his  son  to  the 
defendant's  house,  and  the  son  communicated  the  fact 
of  such  stoppage  to  the  defendant's  wife,  at  the  house  of 
the  defendant,  the  defendant  having  gone  to  bed.  The 
defendant,  the  same  evening,  said  he  would  take  tlie 
notes  again  and  return  them  to  a  Mr.  Looelock^  of 
whom  he  had  taken  them.     On  the  Saturday  following, 

1 2  the 
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the  plaintiff 's  son  again  saw  the  defendant,   who  then         1819. 
refused  to  take  the  notes  again,  saying  Mr.  Laoelock  ^^^ 

had  told  him  not  to  do  so,  as  he  would  thereby  make        ofnmst 

Smith* 

them  his  own. 


W.  E,  Taunton,  for  the  plaintiff.  The  only  point  is, 
whether  the  plaintifi^  who  received  these  notes  on  the 
Friday  morning,  was  guilty  of  any  laches  in  not  trans- 
mitting them  to  London  by  the  Fridays  post*  If  he 
had  done  so,  they  would  have  arrived  at  Spooner  and 
Attwood^s  on  the  Saturday,  and  they  might  have  ob- 
tained payment  for  them;  but  it  is  clear  he  was  not 
bound  to  do  this,  and  might  wait  till  the  Saturday,  on 
which  day  they  were  sent  It  is  not  necessary  in  giving 
notice  of  the  dishonour  of  a  bill  of  exchange,  to  write 
by  the  same  day's  post  on  which  it  happened :  if  it  be 
done  on  the  following  day  it  is  sufficient.  Then,  if  so^ 
the  plaintiff  has  here  been  guilty  of  no  laches ;  and  this 
case  falls  within  the  rule  laid  down  in  Pwhford  v. 
MxumtlL  (a) 

Sir  W.  Oooen,  contrd,  contended  that  the  plaintiff 
had  made  the  notes  his  own  by  the  ladjies  of  which  he 
had  been  guilty.  He  was  bound  to  have  transmitted 
them  to  London  by  the  Fridat/%  post ;  for  he  received 
them  early  in  the  morning,  and  the  post  did  not  leave 
Wantage  till  late  in  the  afternoon.  It  is  laid  down  by. 
Lord  Mansfield,  m  Tindall  v.  Bromi  [b),  and  Russel  v. 
LangstaQe  (c),  and  in  Baj/lejf  on  Bills  of  Exchange, 
that  the  time  limited  is  the  next  post  And  the  lan- 
guage also  of  Lord  EUenborough,  and  Le  Blanc  J.,  in 

(a)  6  r.  H.  5«.  (6)  1  r.  R*  167.  (c)  D<m^  515. 

Darbi' 
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1819*  '  Darbuhirey.  Pariet  (a),  kads  to  the  same  condnaion. 
Af  to  the  caae  oiFry  y.  Hill  (6)»  it  is  dittioguishable  upon 
the  grooudf  that  there  the  hill  in  question  was  payable 
after  sight,  but  here  the  notes  were  payable  on  demand. 
Besides,  in  the  present  casi^  one  set  of  halves  was  sent 
by  the  ooaobi  and  arrwed  two  hours  later  than  the  post 
QB  the  jUaiMby.  That,  therefore,  was  like  sanding  4iMiii 
by  «  private  hand,  and  brings  diis  «aae  within  DtufH^ 
Mn  Y.  ParibeTf  ataD  events.  Then,  ifio^  the  plaintiff 
isiBOt  entitled  to  reoovier. 

TtaM^oft,  in  reply,  was  st<q>ped  by  the  Court. 

AuotfCJ.  It  is ofdie  greatest  importtmoe  to  cobi<>> 
aaerae^  that^sonM  plain  and  precise  rule  should  be  laid 
(iewQ,  ta' guidepersons  in  all  cao^aato  the  time  witlmt 
sHlidi  notices 4f  the  dishonour  of  biUsmmt  be gitvn. 
That  tiinel  fcam  always  underatood. to  be  the  depiurtnM 
of  the  post  on  the  day  following  that  in  which  the  party 
receives  the  intelligence  of  the  dishonour.  And  in  that 
sense  the  passage  cited  from  the  very  learned  treatise  on 
Bills  of  Exchange  must  be  understood,  as  well  as  the 
judgment  of  Lord  Mansfield  in  TindaU  v.  Brawn.  If^ 
instead,  of  that  rule^  we  were  to  say  that  the  party,  must 
give  notice  by  the  next  practicable  post,  we  should  ]:aiae 
in  many; cases  difficult  questions  of  fact,  and  should^  ac- 
cording to  the  peculiar  local  situations  of  parties,  giTc 
than  more  or  less  facili^  in  complying  ^with  the  rule. 
But  no  dispute  can  arise  from  adopting  the  rule  which  I 
have  stated.  In  its  application  to  the  present  case,  the 
result  is,  that  the  plaintiiBP  has  been  guilty  of  no  laohes, 

.       (a)  6  Eatty ».  (6)  7  Taunt,  397. 

and 
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and  that  he  is  entitled  to  our  judgment.  It  appears,  that 
if  these  notes  had  been  transmitted  direct  to  Newbury 
by  the  post,  they  would  not  have  been  paid ;  for  they 
discontinued  payment  there  on  Monday  morning;  and 
though  tlie  circumstance  of  one  set  of  halves  being  sent 
by  the  coach,  caused  their  arrival  in  London  two  hours 
later,  still,  that  being  a  reasonable  precaution,  the 
plaintiff  had  a  right  to  send  them  by  that  conveyance* 
There  is  a  difference  between  this  case  and  that  of  a 
bill  of  exchange,  payable  to  order^  for  such  bill  nxxy 
be  specially  endorsed,  and  no  risk  incurred  by  sending 
it  then  by  the  post  But  here  it  would  not  have  been 
so  safe  to  have  transmitted  notes  payable  to  the  bearer 
on, demand  by  that  Conveyance*  Then,  in  addition  to 
this,  it  appears  that  the  defendant  has  not  been  in  the 
least  degree  prejudiced  by  this  mode  of  conveyance 
having  been  adopted.  On  the  whole,  therefore,  tiKr 
{^intiff  is  entitled  to  our  judgment. 

Judgment  for  Plaintiff!  [d) 


1819. 

tVlLUAMl 

againU 
Smith. 


(a)  JfrighJ  T.  Shawcrou,  —  Jorus,  in  the  first  four  days  of  this  temr, 
moved  for  a  nile  nisi  to  set  aside  the  yerdict  for  the  plaintiil'  in  tliifr 
which  was  tried  before  the  Chief  Justice  of  Chester  at  the  Ia«tt 
there.    He  moved  it  on  two  ground:* :  first,  That  by  laches  thef 
plaintiff  had  made  the  bill  of  exchange,  which  had  been  given  in  pay 
ment  for  the  goods,  for  which  the  action  was  brought,  his  own.     Thtf 
bill  bad  been  drawn  by  P.  B.  on  Messrs.  L.  R.  and  Co.,  and  was  dated 
Ittjanumy,  1817.     And  it  had  been  delivered  without  having  been 
indorsed  by  defendant  to  plaintiff,     it  was  presented  for  payment  in 
London  on  the  3d  /tpril.     On  the  4th  a  letter  was  written  by  the  plain- 
tiff, injbrming  him  of  it,  which  he  received  on  the  6th  A}irU,  being 
SuTiday.     On  the  Tuesday  evening  notice  by  the  po&t  was  sent  to  the 
defendant.     The  Court  held  that  the  plaintiff  was  not  bound  to  open 
the  letter  from  London  till  the  Monday  morning,  and  that,  taking  him 
to  have  received  notice  of  the  dishonour  at  that  time,  he  had  done 
quite  sufficient  in  transmitting  it  to  the  defendant  by  tbe  next  day's 
post ;  and  that,  therefore,  be  had  been  guilty  of  no  laches  whatsoever. 

Jones  then  moved  on  another  ground.     On  the  trial  the  defendant 
offered  in  evidence  the  following  paper  in  tlic  plaintiff ':» band  •writing ; 

Vol.  II.  LI  ••  Mr. 


50i  . 
181.'). 


Williams 

'ofSainst 

Sm&ih. 
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"  Mr.  ShatDcrou  Dr.  to  Jamet  H^right, 
"  To  difTerent  items,  amounting  in  the  whole  to      66^ 
"  By  cash  towards  above        ....        19 


« 


'Vkptember  6th,   By  cish  towards 


**  Cash  bills  41,  and  20  sacks  at  is.  each 


47 
10 

57 
5 


32 

Leaving,  tiltimately,  «  balance  of  32L  This  was  rgectcd,  on  th« 
ground  that  it  was  a  receipt,  and  requisite  to  be  stamped  by  55  G^  3b 
c.  1 84.  sch.  part  1.  Receipts  It  was  now  contended  that  this  was  only 
in  the  nature  of  an  account,  stated  by  the  plaintiff  against  himsfll^ 
and  tliat  if  this  required  a  stamp,  all  accounts  current,  &c.  would 
equally  require  it ;  and  the  eitent  to  which  they  might  go  was  vox 
great,  for  the  omission  will  subject  parties  to  heavy  penalties.    Bnty 

Per  Curiam.  The  evidence  was  properly  rejected.  It  appears  ihMn 
the  paper  that  the  acknowledgments  were  made  at  successive  timea 
upon  tlie  payment  of  the  money ;  and,  therefore,  imder  the  general 
words  used  in  the  act  of  parliament  they  require  to  have  been  stamped. 
The  case  of  an  account  current  is  different.  Tliere  the  sums  stated 
to  be  received  are  not  written  in  to  the  account  at  and  upon  the  re- 
ceipt of  the  money,  but  long  after,  and  only  amount  to  admiwdons  of 
money  received  at  an  antecedent  time.  They,  therefore^  on  both 
grounds,  refuted  the  rule. 
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Saville  and  Others,  Assignees  of  Gooch,  a  Friutu^ 

-f>       1  .       ^  May  7th. 

Jbankrupt,  against  Campion. 

T^ECLAHATION   in  detinue  for  goods  delivered  By  charter. 

by  the  bankrupt  before  hb  bankruptcy,  to  the  de-  vemmted  that 

fendant,    to   be  re-delivered    to    the  bankrupt    upon  should  receive 

request     Breach,  that  the  defendant  refused  to  re-de-  ^l^S^*^ 

liver  the  same  either  to  the  bankrupt  or  his  assiirnees.  •"<*  goods  as 

^  ,    ®  the  freighter 

Plea,  that  the  defendant  was  the  owner  of  a  ship  called  thought  fit  to 

locMif  and  should 

the  HerOj  of  which  one  Price  was  the  commander,  and  proceed  there, 

that  before  Gooch  became  a  bankrupt,  viz.  on  the  1 8th  ^^^  ^„^^  ^^ 

Naomberj  1816,  by  a  charter-party,  made  between  the  ^ut]I!^fJJ**!i 

defendant  of  the  one  part,  therein   described  as  the  receive  from 

^  the  freighter's 

owner  of  the  Hero^  of  the  burden  of  4 1 5  tons,  and  the  agents  a  home- 

bankrupt  of  the  other  part,  therein  described  as  freighter  deliver  Uie' 

of  the  said  vessel,  it  was  witnessed,  that  the  owner,  for  ^!  '^^  ^^ 

the  considerations  therein  mentioned,  covenanted  with  j^  «*>«  ««*>«>» 

but  one,  which 

the  freighter,  that  the  ship,  beinor  then  tiirht,  staunch,  ^"^  reserved 

^  .  .  for  the  use  of 

&c.,  the  commander  should  immediately  take  on  board  the  captain, 

his  ship,  in  the  port  of  London^  from  the  freighter,  all  disposal  of  the 

such  goods  as  he  might  think  fit  to  load,  reserving  suf-  ^^to^appoin^ 

ficient  room  in  the  forecastle  and  half-deck  of  the  ship,  ^*^^^S'j 

for  the  stowage  of  their  provisions  and  cables,  the  cargo  t^e  stowage  of 

not  exceeding  what  she  could  reasonably  carry  beyond  Freight  to  be 

her  stores,  tackle,  &c.,  and  that  having  received  the  much  per  ton 

same  on  board  the  ship,  should  proceed  to  Madeira^  ^^  tonn^" 

where  she  was  to  receive  from  the  freiffhter's  agents  S^^®  **"?• 

^  °  The  captain 

and  crew  were 
employed  and  paid  by  the  owner:     Held  that,  there  being  no  express  words  of  dC' 
mise  of  the  ship  itself  in  the  charter-party,  the  freighter  did  not  thereby  become  tJiu 
owner  for  the  voyage ;  but  that  the  potsession  continued  in  the  owner,  and  that  he,  there- 
fore, had  a  lien  upon  the  CBrgo  for  his  freight. 

L  1  2  such 
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1819*        such  other  goods  as  they  might  think  fit  to  load,  and 
"""■"        then  to  proceed  to  Madras  and  CalcuttOj  and  there  de- 

Satillc 

agttinu  liver  the  outward  cargo,  and  after  being  refitted,  should 
receive  on  board  all  such  lawful  goods  as  the  freighter's 
agents  might  think  fit  to  loa^  and  should  then  proceed 
to  London^  and  there  deliver  her  homeward  cargOf 
agreeably  to  bills  of  lading,  and  so  complete  the  voyi^e. 
The  charter-party  contained  the  usual  covenants,  spe- 
cifying the  number  of  lay  days,  and  a  stipulation  that 
the  freighter  should  pay  to  the  owner  a  ^en  sum  for 
every  passenger  carried  in  the  ship ;  and  that  all  the 
cabins  of  the  ship,  except  one  for  the  use  of  the  cap- 
tain, should  be  at  the  disposal,  and  for  the  benefit  of 
the  freighter,  and  that  a  supercargo,  to  be  appointed  by 
the  freighter,  should  be  conveyed  out  and  home,  and  be 
found  and  provided  with  the  ship's  provisions.  Th^ 
charter-party  then  set  out  covenants  from  the  freighter 
to  load  the  ship  at  London^  Madeira^  and  Madras^ 
within  the  lay-days,  &c^  and  then  to  pay  to  tlie  owner 
for  the  freight  or  hire  of  tlie  ship  for  the  voyage^  at 
and  after  the  rate  of  1 4/.  sterling  per  ton  upon  the 
ship's  registered  tonnage,  and  21.  105.  per  cent,  primage 
on  the  amount  of  the  freiglu,  in  lieu  of  port  and 
pilotage  charges;  and  that  the  freight  and  primage 
should  be  paid  as  follows,  viz.  500/.  to  be  paid  in  cash 
at  the  expiration  of  six  months  from  the  date  of  the 
charter-party,  a  moiety  of  the  remainder  to  be  paid  by 
bills  at  two  months  after  dale  from  the  dav  on  which 
the  ship  should  arrive  in  the  ThameSy  on  her  return, 
from  her  homeward  voyage,  and  the  residue  by  bills 
at  four  months'  date  from  the  same  period.  There 
was  then  a  covenant  with  respect  to  demurrage,  and 
'  also  that  the  freighter  should  have  liberty  to  appoini 

i6  one 


CAMtlOK. 
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one  James  Gooch  Thompson  to  proceed  out  and  homem         1819. 
the  ship,  and  not  only  to  act  as  supercargo,  but  to  take  ' 

upon  him  the  authority  of  the  said  John  Pricey  in  the        agtbui 
stowage  of  the  cargo,  which  should  be  done  under  the 
entire  direction  of  James  Gooch  Thompson  ,-  but  that  he 
should  not  in  any  other  particular  interfere  with  the 
duties  of  Price  as  captain  of  the  ship.     The  plea  theti^ 
after  shewing  performance  of  the  charter-party,  by  the 
defendant,  in  the  earlier  part  of  the  voyage,  stated  that 
the  commander  d4d  receive  at  Midras^  from  the  freight- 
's agents,  the  said  goods  in  the  declaration  mentioned* 
they  being  the  goods  and  chattels  of  the  bankrupt,  and 
afterwards  arrived  therewith  in  the  river  Thames^  anil 
gave  Qotice  thereof  to  the  freighter  and  his  agents, 
and  was  ready  and  willing,  and  tendered  and  oflfered 
to  the  bankrupt  and   the   plaintiffs,  his  assignees,  to 
make  a  right  and  true  delivery  of  the  homeward  cargo^ 
agreeably  to  bills  of  ladings  on  payment  of  the  freight 
in  the  charier-party  mentioned.     The  plea  then  stated, 
that  the    bankrupt   and   his   assignees  did  not,  upon 
request,  when  the  goods  were  so  tendered  and  offered 
thom,  offer  to  pay  one  half  of  the  remainder  of  the 
freight  by  bills  at  two  months  after  date  from  the  day 
on  which  the  ship  arrived,  or  by  bills  at  four  months 
from  the  same  date,  but  have  refused  and  neglected  lo 
to  do*     The  plea  then  stated,  that  the  commander  and 
mariners  on  board  the  ship,  during  the  voyage,  were 
paid*  by  the  defendant.    And  therefore  that  he  detained 
and  does  detain  the  goods  and  chattels  until  paymem 
be  made  to  him  of  the  remainder  of  the  freight,  accord-* 
ing  to  the  form  and  effect  of  the  charter-party,  as  it 
was  lawful  for  him  to  do  for  the  cause  aforesaid.     To 
this    plea  the  plaintiff  demurred  generally,   and  the 

L  1  3  defend- 
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1819.         defendant  joined  in  demurrer.   The  case  was  argued  at 
the  sittings  at  Serjeants^  Inn,  before  this  term,  by 


StATILL* 

mgainst 
Camhon. 


Gaselee,  in  support  of  the  demurrer.      The  defend- 
ant (who  is  the  actual  permanent  owner  of  the  ship) 
had,  by  the  charter-party,  parted  with  the  possession 
to  the  charterer,  who  thereby  became  the  temporary 
owner:  the  defendant,  therefore,  has  no  lien  for  the 
freight,  because  he  had  not  the  possession  of  the  ship 
•and  cargo  when  the  freight  accrued  due.      Vallejo  v. 
IVkeeler  (a),  and  The  Trinity  House  v.  ClarJc  (A),  are  au- 
thorities to  shew,  that  the  charterer  for  the  voyage  is  to 
be  considered  the  owner  pro  tempore.     It  is  true,  that 
here  the  charter-party  does  not  contain  the  words  "  let 
to  freight.**      That,  however,  is    immaterial;    for  i? 
upon  the  whole  of  the  instrument,  it  appears  to  be  the 
intention,  that  the  one  should  divest  himself  of  the 
possession  and  the  other  come  into  it,  that  is  substan* 
lially  a  letting  to  freight  for  the  voyage.     For  that  is 
r^ufficient  to  constitute  a  lease.     BacarCs  Abridgm,  tit. 
Leases^  K.     Co,  Litt.4f5.b,     Bro.  Abr,  tit.  Lscases,   71. 
'\  Jtisi.  111.  112.     Here  the  charterer  was  to  have  the 
entire  use  of  the   ship  for  the  voyage,  with  the  ex- 
ception of  one  cabin,  appropriated  to  the  use  of  the 
captain  who  navigated  the  ship,  which  is  the  usual  ac- 
commodation.    The   circumstance  of  the  master  and 
mariners  being  paid  and  employed  by  the  defendant, 
makes  no  difference,  The  Trinity  House  v.  Clark,     HtU- 
ton  V.  Bragg  (c)  appears  from  the  printed  report  to  be 
precisely  in  point.     It  is  true,  that  the  charter-party 
there  did  actually  contain  the  words  "  let  to  freight.** 

(a)  Cowp.  143.  (b)  4  Maule  ^  Selw.  28S.  (c)  2  Marsh.  339. 

13  That 
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That  does  not  appear  in  the  report,  and  the  Court  ddes         IS  19. 

not  advert  to  those  words  in  their  judgment.     The  de- 

cision  proceeds  wholly  on  the  ground  that  the  owner       ja^amu 

had  parted  with  the  possession,  and  that  the  charterer 

had  become  owner  for  the  voyage.     Here,  too,  the 

freight  reserved  is  in   the  nature  of  rent,  being  one 

entire  sum  for  every  ton  of  the  registered  tonnage  of 

the  ship,  and  not  in  proportion  to  the  quantity  of  goods 

shipped  on  board,  which  shews  that  the  entire  thing 

was  intended  to  be  demised  for  the  voyage.    The  mode 

of  payment  is  likewise  inconsistent  with  the  right  of 

lien,  for  the  time  when  the  bills  were  to  become  due 

might  have  expired  before  the  goods  could  be  landed. 

Campbell^  contra*.  This  dispute  arises  from  the  am- 
biguity of  the  expression,  "  to  charter  a  ship,"  whioh. 
may  either  mean  a  contract  whereby  the  hull  of  the  ship 
is  let  to  hire  like  any  other  chattel,  or  a  more  contract 
to  carry  goods  from  port  to  port.  In  the  former  case^ 
the  possession  passes  to  the  hirer;  in  the  latter,  it  re- 
mains with  the  owner.  This  charter-party  is  a  mere 
contract  to  carry,  and  differs  from  a  bill  of  lading  only 
in  extending  to  all  the  goods  on  board  the  ship*  A 
ship  so  chartered  differs  from  a  general  ship  only  m 
this,  that  the  owner  enters  into  a  contract  to  carry  with 
one  individual  instead  of  several.  A  bill  of  lading  it  » 
charter-party,  as  to  so  much  of  the  ship  as  is  occupied 
with  the  goods  of  the  shipper.  A  charter-par^  like 
the  present  may  he  considered  a  bill  of  lading  of  the 
whole  cargo.  There  is  therefore  no  ground  for  sayi^ 
that  the  owner  did  not  remain  in  the  possession  of  the 
ship.  It  is  expressly  averred  in  the  plea,  that  he  was 
in  possession   when  the  charter-party  was  executed. 

L  1  4  When 
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IBVX  Vfhen  was  he  divested  of  the  poMession  ?  The  mastar 
and  mariners  were  his  agents :  be  covenants  to  recem 
tl^  goods-  and  (o  deliver  them.  If  he  never  was  ia  poa* 
aesiioa  of  the  godds  so  as  to  have  a  lien  on  them  Smp 
freight,  how  does  this  action  come  to  be  brooght 
against  him  for  detaining  them  ?  According  to  the  ar- 
gument on  the  other  side,  in  case  of  injury  by  ooUisiont 
the  action  must  be  brought  by  the  frdgfater,  and  not 
by  the  owner,  the  contrary  of  which  has  been  expressly 
decided;  and  in  case  of  demtion,  the  freighter's 
remedy  agunst  the  owner  would  be^  not  covemmt  on 
the  charier-party,  but  trover  for  the  ship.  So^  a 
delivery  of  goods  on  board  a  chartered  ship  would  bo 
a  delivery  to  the  purchaser.  But  it  has  been  held, 
that  on  board  the  chartered  ship  they  are  still  in 
transitu,  being  io  the  possession  of  the  ship-owner; 
and  that  on  the  insolvency  of  the  purchaser,  they  may 
be  stepped  by  the. vendor.  Jn  FiffU^  v.  Wkeder^ 
which  has  been  so  much  relied  upon,  the  ciinrter-party 
is  not  set  out;  but  il  wus  clearly  a  letting  to  hire  of  the 
hull  of  the  ship ;  for  Aston  J.  says,  ^'  The  hull  of  the 
bliip  belonged  to  Willis  .*  but  he  had  notbitig  to  do  with 
it,  having  chartered  it  to  Darwin.  The  jury,  there* 
fore,  did  right  to  consider  Dativin  owner,  pro  hac  vice  /" 
and  the  whole  Court  take  the  distinction  between  a 
general  letting  to  freight  and  a  covenant  to  carry.  The 
Trinity  House  v.  Clark  proceeded  on  the  ground  that 
the  possession  of  the  crown  was  indispensably  necessary 
to  carry  into  effect  the  purposes  of  the  contract.  Patd 
V.  Birch  is  (a)  an  authority  in  favour  of  the  defendant; 
for  although  the  charterers  had  power  to  appoint  the 
master  and  mariners,  Lord  Hardwicke  decreed  that  the 

{p)  t  Atk.  621. 
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owner  bad  a  lien  to  the  amount  of  the  freight  due  1819. 
from  the  shippers  of  the  goodi.  In  Frazer  v.  Marsh  (a),  •*— — 
there  was  a  lease  of  tlie  hull  of  the  ship  for  a  certain  agamM 
number  of  voyages ;  and  it  was  merely  held  that  the 
registered  owners  were  not  liable  for  stores  ordered  for 
her  by  the  freighter,  while  she  was  in  his  possession. 
In  M^Kejizie  v.  Rowe  (b),  it  may  be  collected  that  on 
proof  of  the  goods  having  been  received  on  board  by 
an  agent  of  the  owner,  he  would  have  been  held  an^ 
sWerable.  HuUon  v.  Bragg^  as  reported,  caused  great 
astonishment  in  Westminster  HaU^  and  great  confu&ion 
in  die  commercial  world,  and  cannot  be  considered  as 
law.  Gibbs  C.  J.  afterwards  observed,  that  the  Court 
imagined  the  charter-party  (which  was  not  set  out  in 
the  fecial  case)  to  have  been  the  same  as  in  VaU^  x. 
Wheeler^  and  that  certainly  transferred  to  the  charterer 
the  entire  possession  and  management  of  the  ship,  with 
tfa^  appointment  of  the  master  and  mariners ;  and^  at 
any  rate,  the  doctrine  supposed  to  be  laid  down  iv 
Hutton  v.  Bragg  has  been  overturned  by  the  subse- 
quent decisions  of  the  Court  of  C.  P.,  in  Tate  v.  Meek, 
and  Yates  v.  Railtan.  {c)  Then,  as  to  the  objection,  that 
the  mode  of  payment  provided  for  is  inc(M)sistent  with 
the  claim  of  lien,  on  inspecting  the  charter-party^  it 
will  be  found  that  the  delivery  of  the  goods,  and  the 
payment  of  the  freight,  arc  concomitant  acts,  Morton 
\\  Ijmb  {d\  Bawsott  v.  Johnson,  {e)  The  delivery  of  the 
goods  is  to  be  purchased  by  the  payment  of  the  frei|pht 
Therefore^  in  an  action  on  the  charter-party  for  freight^ 
it  would  be  necessary  to  aver  a  readiness  to  ddiver  tbe 
gopds;  and  in  an  action  on  the  charter-^rty  for  not  ^ 

(a)  15  Son,  258.  (b)  2  Oampb.  4%%, 

(e)  Hmm  caaet  were  aigued  either  in  EatUr  or  Trhu^  1^1$$  iHd . 
are  not  yet  reported. 

(d)  7  Term  Rep,  135.  {e)  I  EaM,  W5. 
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1819.  livering  the  goods,  it  would  be  necessary  to  aver  H 
readiness  to  pay  the  freight.     But  varying  the  remedy 

Savillk 

agqirut  caunot  Vary  the  rights  of  the  parties ;  and  as  there  has 
been  a  refusal  to  pay  the  freight,  this  action  of  detina« 
cannot  be  maintained. 

Cwr,  adv.  xndi. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  lately  argued  before  us  at  Ser^ 
jeanU*  Inn ;  and  in  support  of  the  demurrer,  it  was 
contended,  that  this  being  a  chartered  ship,  the  char- 
terer was  to  be  considered  as  the  owner  for  the  voyage, 
according  to  the  cases  of  Valiejo  v.  Wheeler^  and  the 
Trinity  House  v.  Clark ;  and  that,  consequently,  the 
merchant  charterer,  being  the  person  in  the  possession 
of  the  ship,  was  also  the  person  in  possession  of  the 
goods  on  board  the  ship;  and  the  defendant,  who 
had  thus  parted  with  the  possession  to  him,  could  not 
by  law  have  a  lien  upon  the  goods,  of  which  he  never 
in  law  had  the  possession ;  and  the  case  of  Huttcn 
,  and  Others  v.  Bragg  was  referred  to  as  an  authority  in 
point.  It  was  observed,  that  although  the  charter-party 
in  this  case  did  not  contain  any  terms  of  demise  or  letting 
to  freight,  as  the  instrument  in  the  case  of  Huiton  and 
Others  v.  Bragg  was  assumed  to  do,  yet  that  it  con- 
tained matter  equivalent  to  such  words;  as  a  lease  for 
years  of  a  chattel  real  may  be  made  without  express 
words  of  ^demise,  any  words  plainly  shewing  that  the 
one  party  is  to  give  up  to  the  other,  and  the  other  to 
take  and  hold  possession  of  the  land  for  a  definite  time, 
being  sufficient  to  constitute  a  lease.  This  latter  pro^ 
position  is  undoubtedly  true ;  but  upon  an  attentive 
condderatiDn  of  the  charter-party  in  the  present  case, 
we  find  nothing  either  .in  its  language  or  in  its  objiect, 

which 
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which  imports  that  the  merchant  charterer  was  to  have  1819. 
the  possession  of  the  ship.  The  whole  Instrument  con- 
tains matter  of  contract  and  covenant  only.  At  the 
making  of  the  contract,  the  ship  was  under  the  govern- 
ment of  Price  the  master,  as  the  servant  and  agent  of 
the  defendant  the  owner,  and  so  continued,  in  fact, 
during  the  whole  voyage.  By  the  instrument  of  con- 
tractf  the  owner  covenants  that  the  ship  being  tight  and 
substantial,  manned  with  twenty-four  men  and  boys^ 
and  properly  victualled,  the  said  commander,  or  some 
other  person  in  his  stead,  shall  receive  and  take  on 
board  the  goods  of  the  freighter  in  London^  and  sail  16 
Madeira^  and  receive  and  take  on  board  other  goods 
there ;  that  from  thence  the  ship  shall  proceed  to 
Madras  and  Calcutta^  and  there  the  commander  shall 
deliver  the  goods,  and  receive  and  take  on  board  other 
goods;  and  then  the  ship  shall  proceed  to  Ijondan^  and 
there  the  commander  shall  deliver  the  latter  goods. 
The  owner  further  agrees,  that  such  passengers  as  may 
be  required  by  the  freighter  shall  be  conveyed  in  the 
ship;  and  that  all  the  cabins,  except  one,  shallbefor 
the  benefit  and  at  the  disposal  of  the  freighter.  The 
freighter  agrees  to  send  goods  alongside  the  ship,  and 
to  receive  them  from  alongside;  and  there  is  a  special 
clause  providing  that  the  freighter  may  appoint  a  per- 
son to  go  out  and  home  as  supercargo,  and  to  take  upon 
him  the  authority  of  the  commander  in  the  stowage  of 
the  cargo ;  but  not  to  interfere  witli  the  duties  of  the 
commander  in  any  other  manner,  without  bis  leave* 
So  that  there  is  not  any  one  act  to  be  done  on  board 
the  ship  by  the  freighter  or  his  agents,  except  the 
stowage  of  the  goods,  which  is  specially  provided  for; 
and  this  special  provision,  as  well  aa  the  dattM  rdadng 

to 


^12  CASES  IV  EASTER  TERIT 

%8\9k  to  the  calnnii  woald  be  unneoefliaTyf  If  it  had  been  In- 
twded  that  the  freighter  ihould  have  po«estioo  (tf  the 
chip;  because,  in  that  eventi  he  might  itow  and  {d^oe 
gpodt  and  peraons  as  and  where  he  himself  should 
dioose^  unless  restrained  by  some  special  contract  on  bis 
part  The  terms  of  the  chartep-party  ib  the  case  of 
VmUgo  r.  Wheder  are  not  veiy  dearly  shewn  in  the 
keport  of  the  case;  but  it  his  always  been  considered 
tint  the  ship  was  thereby  let  to  frei^t.  In  the  ease  of 
the  lYinikf  Houser.  Clarke^  the  deed  was  in  that  form ; 
eod  in  the  judgment  in  that  case,  great  reliance  was 
fdaced  on  the  oligects  and  purpose^  as  wiA  as  on  the  terma 
of  the  deed  i  and  the  Giqrt  thought  the  nature  of  the  ser- 
vice required  that  the  crown  dmuld  be  considered  as  the 
lamporary  owner  of  the  ship.  Thediarter-party  in  tlie 
case  ctJHbUon  and  Brv^,  was  also  in  terms  of  letting 
lohirc^  This  cbes  not  distbcdy  appear  by  the  report ; 
blit  Acopy  of  it  was  produced^  and  it  was  admitted  to 
be  so  in  the  argument  of  the  present  cause.  In  the 
case  now  before  the  Court,  the  charter-party,  as  has  been 
before  observed,  contains  no  such  terms ;  nor  does  the 
nature  of  the  seiTice  require  that  the  merchant  should 
be  considered  as  temporary  owner,  in  any  question  be- 
tween him,  or  those  who  represent  him,  and  the 
defcnd&nt  Upon  this  instrument,  therefore,  and 
between  the  parties  to  this  suit,  we  think  the  defendant 
bad  the  possession  of  the  ship  and  goods  for  the  voyage^ 
and  a  lien  on  the  goods  for  the  stipulated  hire  of  the 
ship,  there  being  nothing  to  shew  that  the  delivery  of 
the  goods  was  to  precede  the  payment  of  that  hire  in 
cash  and  bills,  as  provided  for  by  the  deed.  And  our 
judgment,  in  thb  case,  will  be  conformable  to  that  of 
theCourtofCoaunonPkasin  the  aise  o(  TcOt  r.  Meek 

and 
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and  tathe  principle  upon  which  the  judgment  of  tUs  1819. 
Court  in  tlie  case  of  Bohtlingk  v.  Inglis  (a)  was  — 
founded ;  and  also  agreeable  to  the  nature  of  the  con-  ^^^mm 
tract  that  a  prudent  ship-owner  would  make  on  such  an 
occasion.  For  it  would  certainly  be  an  act  of  impm- 
dence,  on  the  part  of  a  ship-owner^  to  enter  into  a 
contract  which  might  have  the  efiect  of  employing  his 
ship  for  a  long  time,  and  at  a  great  expense  to  himself^ 
without  any  remuneration,  if  the  person  with  whom. he 
ccMitracted  should  happen  to  fail  before  the  termination 
of  the  voyage* 

Judgment  for  the  Defendant; 

(a)  5^ajf»584. 


Thornely  and  Another  against  Hebson.        ^^^ 

A  CTION  on  a  policy  of  insurance^  efiecied  in  the  a  ship 

names  of  the  plaintiffi,  as  agents  upon  the  Mp  2do«bled». 
mUiam,  valued  at  120«.,  from  Hutt  to  New  York.   ^^^^ 
subscribed  by  the   defendant,  on  the  16th  Nooember^   weather,  and 

the  crew,  com- 

1816,  for  200/.,  at  five  guineas  per  cent ;  theintereil  pletelyezhantt- 

edy  deserted  thg 

was  averred  to  be  in  Tbamsend  and  White,  and  the  toBS-  shiponthehigb 
by  perils  of  the  sees.     The  defendant  pkadM  thie  !^^![«t^va. 
general  issue,  and  the  cause  was  tried  before  Lord  Eti  S^^^dtb* 
knboraugk  C.  J.  at  the  Lond&n  sittings  after  MiehadmM  ^^^^  ^^ 
term,  181 7>  when  a  verdict  was  found  for  the  pbunt^  lum  of  by  % 

fresh  crew,  who 
'   succeeded  in 
ccnducttDg  hev  safely  into  port :    Held  that  such  desertion  of  the  onm  did  not  of  itself 
Mmount  to  a  total  loss ;  and,  secondly, 

Iliat  the  sbi»  having  been  sold  mider  the  decree  of  thft  AdihiMtty  Court  to  pay 
the  salvage,  ana  it  not  appearing  that  die  assured  had  taken  any  means  to  prevent 
•■ch  sale,  that  they  had  no  riffhl  te  abandon,  «nd  thil  tberii  mm  no  more  than  a 
piirtial  loss. 

damages 
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1819.         damages  200/.,  subject  to  the  opinion  of  the  Court,  on 

— — ^        the  following  case, 

against  The  plaintiffs  as  agents  of  Taamsend  and  White^ 

merchants  in  New  Yarky  effected  the  policy  in  question, 
on  the  ship  valued  as  aforesaid  at  1200/.,  which  was 
subscribed  by  the  defendant,  for  the  sum  of  200/.,  and 
Taamsend  and  White  were  interested  in  the  ship  to  the 
valued  amount.  The  ship,  properly  manned  and 
equipped,  sailed  soon  afterwards  in  ballast,  on  the 
voyage,  insured ;  after  leaving  Hull  she  struck  on  a  sand- 
bank, and  put  into  D(yoer  to  be  repaired ;  sailed  from 
Daoer  on  the  i9th  of  JDecembery  1816,  and  proceeded 
on  her  voyage.  Nothing  of  much  importance  occurred 
after  the  vessel  left  Dovery  except  the  continual  suc- 
cession of  heavy  gales  from  the  westward,  the  ship 
straining  and  making  much  water,  until  the  14th  jPe- 
bruartfy  1817,  when,  it  blowing  a  very  severe  and  heavy 
gale  from  the  south-west,  it  was  discovered,  that  the 
vessel's  mainmast  was  badly  sprung.  The  gale  con- 
tinued on  the  15th,  when  the  fore-yard  and  fore-sail 
were  carried  away,  and  the  fore-topsail  was  torn  to 
pieces  by  the  gale,  and  the  bowsprit  was  discovered  to 
be  badly  sprung.  During  these  days,  and  until  the 
crew  left  her,  she  leaked  so  much  as  to  require  one 
pump  to  be  constantly  going;  and,  owing  to  the  injury 
which  the  vessel  had  sustained  by  the  seas  and  tempest 
during  the  said  voyage,  and  to  the  fatigue  which  the 
crew  had  consequently  undergone,  the  crew  were  no 
longer  able  to  navigate  her.  On  the  16th  of  February^ 
1817,  the  crew  of  the  William  discovered  two  ves$:e1s, 
and  made  a  signal  of  distress.  In  a  few  hours  the  two 
vessels  bore  down  to  the  WiUianty  and  proved  to  be  two 
brigs,  one  called  the  Hyder  Aliy  and  the  other  the 

Navi^ 
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Navigator.    The  masters  of  both  the  brigs  promised  to        1819. 
keep  by  the  William  till  the  ensuing  morning;   and 
then  each  of  them  take  on  board  of  their  respective        agahui 
ships  one  half  of  the  crew ;  but,  during  the  night,  a 
heavy  gale  separated  the  William  from  the  Navigator. 
On  the  17  th  February^  the  brig  Hyder  Ali  was  still  in, 
sight  of    the   William^    and    the    crew  of  the    Wil- 
liam went  on  board  the  Hyder  Ali;   but,  in  conse- 
quence of  the  heavy  seas  then  running,  they  were  ooly 
able  J  to  remove  from  the  William  their  provision  imd 
clothes;  and  when  the  crew  left  the  WiUiam^  they  were 
so  worn  out  with  fatigue^  that  they  could  not  be  mus- 
tered on   deck   to  the  pumps,  or  to  make  what    sail 
then  remained.     The  crew  of  the  William  so  left  her, 
upon  the  unanimous  opinion  of  the  whole  crew,  aft^  a 
consultation  amongst  the  master,  mate^  and  mariners, 
and  for  the  preservation  of  their  lives.  Notwithstanding 
the  state  of  the  William^  and  the  continued  violence  of 
the  weather,  eight  fresh  men  from  the  Hyder  JUi  (which 
said  brig  had  many  American  seamen  passengers   on 
board)  volunteered  to  go  on  board  of  the  William^  in 
the  hope,  at  the  risk  of  their  lives,  of  bringing  her  into 
port ;  and  the  said  men  were  permitted  by  the  captain 
of  the  Hyder  Ali  to  go  on  board  of  her,  and  the  two 
vessels  shortly  afterwards  separated.     The  Hyder  Ali 
arrived  at  New  York  with  the  late  crew  of  the  William 
on  the  4th  Marchf  and  then  (the  ultimate  &te  of  th^ 
William  being  unknown)  the  particulars  of  her  misfor- 
tunes,  as  hereinbefore  related,  were  communicated  tp 
Messrs.  Taamsend  and  White.    They,  on  the  8th  of 
Marchj  (being  the  first  opportuni^  of  sending  a  letter 
to  Liverpool^  after  the  arrival  of  the  Hyder  Ali  at  New 

York,)  wrote  to  the  plaiatiffib  their  agents  at  Liverpool^ 

direct- 
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1819*  Erecting  an  abftodonment  to  be  made  to  theotider 
writers  of  the  vessel,  and  this  letter  was  receited  by  th^ 
phdiitiA  in  iMerpod  on  the  17th  April.  On  the  V8t& 
AprUf  in  ptirsoanee  of  these  directions,  the  pldriliffii 
g«ve  notice  of  abalidonin«it  to  the  defendant;  but'fh^ 
defetadadt  refused  to  accept  it,  as  intelligence  had  ar- 
med id  England  (as  the  fact  was)  that  the  menf  firote 
the  i^l^r  ilb*  had  succeeded  id  bringing  the  TP'SKuniS' 
into  Netsportf  a  [wrt  in  Bhode  Idani,  about  200  mltn 
horn  New  Ydrtf  and  from  whence,  had  she  been  rrf- 
fitted  and  repaired,  she  might  easily  have  proceeded  to 
Nem  Yarif  independent  of  the  proceedings  m  the  Ad- 
nmislty  CSoort  after  mentioned,  bdt  wher^  die  by,  with 
tile  knowledge  of  the  uAdTown^end  and  H^fe,  subject 
toa  daim  for  saltage.  The  I^^SSiiim  arrived  tSiUfew* 
fott  on  the  loth  Mardi^  181Y,  and  was  immediately 
Hbdled  by  the  sdvors  in  iMock  Mniif,  id  tlie  Admiralty 
Court,  fpt  salvage^  and  being  daikded  by  the  late^ 
master,  professing  to  act  on  l>ebalf  of  the  underwriters, 
but  not  having  their  particular  authority,  and  which 
daim  was  known  to  Icramsend  and  Whitey  the  Court 
decreed  her  to  be  sold,  and  one  half  of  the  proceeds  to 
be  paid  to  the  salvors,  with  costs ;  and  she  was  accord- 
ingly sold  for  315/.,  and  the  salvors  were  paid  thereout 
the  amount  decreed  to  them,  and  costs,  and  the  balance 
(aliout  112/.  105.)  now  remains  in  the  Court.  The 
present  action  was  commenced  on  the  19th  November^ 
1817:  previously  thereto,  the  defendant  had  paid  the 
plaintiffi  the  partial  loss. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiflFs  were  entitled  to  recover  for  a  total 
loss.  If  the  Court  should  be  of  that  opinion,  then  a 
verdict  was  to  be  entered  for  200/.,  froni  which,  by 

agree- 
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agreement),  the  plaintifis  will  deduct  the  sum  already         1819* 

paid.     If  the  Court  shall  be  of  opinion  that  the 'plain,'*         """"^ 

TBounxT 

tim  are  only  entitled  to  a  partial  loss,   then  a  nonsuit         agamm 
was  to  be  entered. 

Parkcy  for  the  plaintifi;     This  was  a  total  loss  at  the 
time  when  the  crew,  with  a  view  to  the  preservation  o 
their  lives,  abandoned  the  ship :  the  owners  never  after- 
wards obtained  the  beneficial  use  of  the  vessel.  It  is  true^    . 
that  another  crew  then  went  on  board ;  but  they  were  not 
the  servants  of  the  assured :  their  possession  was  not  the 
possession  of  the  assured.     Their  only  object  in  saving 
the  vessel  was  the  prospect  of  salvage;  and  they  had 
the  entire  dominion  of  the  ship  until  she  arrived  at 
Rhode  Island.    The  property  was  then  libelled  in  the 
admiralty  court,   and  at  length  decreed  to  be  sold ;  so 
that  from  the  moment  of  the  desertion,  the  own'ers  lost 
the  beneficial  use  of  the  vessel,   which  has  never  since 
been  restored  to  them :   they  therefore  had  a  right  to 
abandon.  Here,  too,  the  salvage  was  high,  being  half  the 
value  at  Rhode  Island  ;  and  that  of  itself  forms  a  ground 
of  abandonment,  according  to  Lord  Mansfield  in  Goss  v. 
Withers,  (a)  This  differs  fi'om  Bainbridge  v.  Neilson  (4)  / 
for  there  the  ship  ultimately  came  to  the  possession  of 
the  owners.  The  authority  of  that  case,  however,  as  well 
as  that  of  FaUcner  v.  Ritchie  (c),  is  considerably  shaken 
by  what  fell  from  Lord  Eldon  in  Smith  v.  Robertson*  {d) 

Uttledale,  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.'   It  appears  to  me  that  there  was  not 
a  total  loss,  at  any  period,  until  the  assured  allowed  the 

(o)  2  Burr.  697.  (6)  10  East,  329. 

(c)  2  AT.  4  iSf.  290.  (d)  2  Dow.  474. 
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alilp  to  be  sold  under  the  decree  of  Ihe  ndmiralty  court 
at  Ithode  Istand,  whicli  they  might  imvc  prevcnteil ; 
and  it  certainly  was  their  duty  to  have  prevented  the 
loss  of  the  sliip,  by  raising  money  and  paying  the  sal- 
Tage.  If  we  held  that  the  assured  were  entitled  to  recover 
in  tliis  case,  the  underwriters  would  be  charged  witli  a 
burden  whicli  is  not  within  the  terms  of  their  contract. 
In  the  case  of  Goss  v.  Withers  (a),  there  is  an  expres- 
sion used  by  Lord  Mansfield  which  is  certainly  too 
general :  he  says,  that  the  right  which  an  owner  has  to 
obtain  restitution  of  the  ship  and  cargo,  pajing  great 
salvage,  may  be  abandoned  to  the  insurers.  Now,  that 
must  mean  such  salvage  as  the  assured  has  no  reason- 
able means  of  paying.  If,  in  this  case,  it  had  appeared 
that  the  owners  had  used  all  the  means  in  their  power, 
and  were  still  unable  to  have  paid  this  salvage,  it  would 
have  been  very  different ;  but  that  is  not  so,  and  I  am 
therefore  of  opinion  that  the  assured  is  not  entitled  to 
recover  for  a  total  loss. 

Batley  J.  I  am  of  the  same  opinion.  The  plain< 
tiff  relies  upon  two  circumstances  in  order  to  constitute 
this  a  total  loss :  the  first  is  the  desertion  of  the  ship  by 
the  crew,  and  the  second  the  sale  at  SAode  Island. 
Now,  where  a  ship  is  captured,  she  is  taken  possession 
of  by  persons  adversely  to  the  owner,  and  so  it  is  in  the 
case  of  barratry;  but  here  the  ship  was  taken  possession 
of  by  persons  acting,  not  adversely,  but  tor  the  joint 
benefit  of  themselves  and  the  owners ;  and  the  latter 
were  never  dispossessed  of  the  vessel.  The  desertion 
of  the  crew,  therefore,  does  not  amount  to  a  total  loss. 
Then,  as  to  the  second  point,  die  sale,  in  order  to  con- 
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stitDte  a  total  loss,  must  have  been  found  to  have  been  1819> 
necessary,  and  wholly  without  the  fault  of  the  owners. 
Now,  here  a  ship  originally  worth  1200/.  is  sold  for  agtdnM 
315/.  only.  It  appears  that  the  owners  were  near 
enough  to  have  acted  in  the  business  at  the  time*  L 
they  had  exerted  themselves,  and  were  unable  to  raise 
money,  in  order  to  release  the  ship  and  put  her  into  • 
proper  state^of  repair,  the  sale  might  have  been  necH- 
sary ;  but  in  the  absence  of  any  proof  of  such  exer- 
tion, I  cannot  say  that  I  think  it  was  so.  It  is  a  very 
beneficial  rule,  and  consistent  with  the  meaning  of  the 
policy,  for  the  Court  to  say  that  the  assured  cannot 
abandon  so  as  to  make  it  a  total  loss,  unless  they  have 
exerted  the  utmost  of  their  power  to  prevent  the  neces- 
sity for  it.  On  both  grounds,  therefore,  I  am  of  opinion 
that  there  must  be  judgment  for  the  defendant. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  de- 
sertion of  the  ship  by  the  crew  does  not  of  itself  con- 
stitute a  total  loss ;  and  the  subsequent  taking  possession 
by  the  salvors  was  not  adverse,  but  an  act  done  for  the 
benefit  of  the  owners,  and  therefore  did  not  dispossess 
them.  The  custody  of  the  vessel  was  in  the  salvors  till 
the  salvage  was  paid  ;  but  the  legal  possession  was  still 
in  the  owners.  I  think,  also,  that  the  sale  will  not 
amount  to  a  total  loss,  so  as  to  entitle  the  assured  to 
recover,  if  it  was  in  their  power  to  have  prevented  it; 
and  it  lies  upon  them  to  shew  that  they  could  not  do  so. 
As  they  have  not  done  that  in  this  case,  I  think  that 
this  does  not  appear  to  have  been  a  necessary  sale  of 
the  vessel,  and  that  the  plaintiff  is  not  entitled  to 
recover. 

Best  J.  oonconred. 

Judgment  of  nonsuit. 
Mm  2 
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The  King  against  The  Inhabitants  of  Tuhvkv. 

J^HOMAS  SMITH  and  his  family  were  removed, 
by  an  order  of  two  justices,  from  Stanwicl;  in  the 
county  of  Nojl/tamp/a?!,  to  Turvry,  in  the  county  of 
Bedford.  On  appeal,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court,  on  the  following 
case. 

The  iiaupcr,  being  legally  settled  at  Turvci/,  by 
hiring  and  service,  was  afterwards  hired  by  William 
Bayes,  of  Statiwic^,  The  terms  of  the  hiring  were  a 
year,  from  Old  Mickaelmas ,-  to  go  away  a  month  at 
harvest,  and  make  the  time  after  Mickaelmas.  He  went 
away  for  a  month  at  harvest,  and  continued  in  bis 
master's  service  a  month  after  Michaelmas.  The  whole 
service  was  performed  at  Sfan-xic/:. 

Holhedi  and  Adams,  in  support  of  the  order  of  ses- 
sions. This  is  not  a  hiring  for  a  year,  for  the  party 
was  not  bound  to  stay  for  a  consecutive  year  from  any 
period.  And  R.  v.  Biisktdme  (o),  and  R.  v.  Buck~ 
land  {b),  are  authorities  to  shew  this.  In  the  former, 
it  was  a  hiring  for  four  years,  with  liberty  to  be  absent 
a  week  in  each  year ;  and  in  the  latter,  the  party  was 
hired  to  work  only  shearman's  hours.  The  case  of 
A  V.  Winckcomb  {c)  is  dbtinguishable :  there  the  law 
made  the  exception,  and  not  the  parties ;  and  nothing 
turned  in  that  case  on  the  additional  service  at  the  cod 
of  the  year.     And  they  cited  also  if.  v.  Over,  (d) 


(a]   lOEati.aaS. 
(c)  Dmgl.  391. 


{*)  £urr.  S.  C.  65 
{di  I  Sou,  599. 
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Marriott  and  Dwarrisj  contra.     Here  the  party  is        1819. 
bound  to  serve  for  twelve  months  altogether.     And        — 
R.  V.  Milwich  (a)  decided,    that  a  hiring  for  eleven        a^miu 
months  and  one  month,  was  a  hiring  for  a  year.     Here        ^^  ^ 
it  is  a  hiring  for    thirteen   months,  subtracting  one        TvmrxT, 
month.     This,  therefore,  as  much  as  the  other,  is  a 
substantial  compliance  with  the  statute.     In  IL  v.  Rush' 
ulme,  the  exception  was  made  without  an  equivalent 
Here  the  party  stipulates,  that  he  will  serve  a  period 
exactly  of  the  same  length  as  the  excepted  one.     And 
the  whole  is  done  by  one  agreement. 

Abbott  C.  J.   It  has  been  decided  in  this  court,  that 
where  there  has  been  a  hiring  for  a  year,  and  a  service 
for  a  year,  although  that  service  has  not  been  under 
one  hiring,    the  servant  gains  a  settlement.      But  I 
hope  no  rash  genius  will  ever  carry  the  matter  any 
further.  The  only  question  here  is,  what  is  the  meaning 
of  the  word  "  year"   in  this  statute.     I  apprehend  the 
legislature  most  clearly  to  have  meant,  one  entire  con- 
secutive period  of  365  days.     Unless  that  were  so,  we 
might  have  to  deduce   a  settlement  of  a  pauper,  by 
taking  different  unconnected  days  and  weeks  from  a 
long  series  of  years,  so  as  to  make  up  in  the  whole  a 
year's  service.     And  so  it  would  happen  that  a  hiring 
for  the  month  of  August,  for  this  and  eleven  successive 
years,  would  amount  to  a  hiring  for  one  year.     I  have 
often  lamented,  that  in  so  many  instances,  the  Court 
has  departed  from  the  plain  and  literal  construction  of 
the  statutes  relating  to  the  settlement  of  the  poor.     As 
far  as  the  authorities  go,  I  have  always  held,  and  shall 
always  continue  to  hold  myself  bound ;  but,  where  they 

(a)  2  BoU,  210, 
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are  silent,  I  shall  feel  myselfbound  to  construe  these  acts 
of  parliament  according  to  tlie  pinin  and  popular 
meaning  of  their  words.  For  these  re.uons  I  am  of 
opinion,  that  this  order  of  sessions  should  be  coBfirmed. 


Batlev  J,  The  cases  of  R.  v.  Buckland,  and  S. 
V.  Ruiktdme,  arc  in  point,  and  the  latter  is  much 
stronger  than  the  present.  For  ther«,  tbougli  tliere 
was  B  hiring,  which  was  to  last  in  the  whole  for  four 
jears,  yet,  there  being  no  stipulation  for  a  service  for 
any  one  consecutive  year,  the  Court  held  that  no  settle- 
ment was  gained. 

UoLROTD  J.  concurred. 

Order  of  Session!  confirmed,  {a) 

la)  Sal  J.  WH  in  ^  Ball  Courl. 


of  a  constable, 
in  proKcutiDg 
•n  aaault  com- 
t'itiw*^  on  h*»" 
in  the  execu- 
tion of  his  dutr. 


The  King  against  Bird  and  Others. 

'T'HE  sessions,  upon  appeal,  coniirmed  the  allowance 
by  two  justices  of  the  accounts  of  William  Kirln/, 
one  of  the  overseers  of  the  poor  of  the  hamlet  of  Lower 
Milton,  subject  to  the  following  case :  —  In  Mat/,  1 S 1 7, 
Mary  Jones,  a  pauper  of  Lo'xer  Milton,  applied  to 
William  Kirbj/,  the  overseer,  for  relief;  and  on  that  oc- 
casion, as  well  as  former  occasions,  conducted  herself 
c.  19.  t.  4.:  '"  '^  violent  and  clamorous  manner;  and  having  entered 
^l,ilu,ih«t  Mr.  AT/riys  shop,  and  refused  to  leave  it,  and  a  consider- 
p«ali>igiiDM 

account*  b;  indiridiuli  pajing  rates  within  the  paridi,  the  cenioraH  19  not  talien  away 
b7  S0G.3.c.*9.;  that  act  011I7  applying  to  appeals  b;  the  overseen  against  the  disalloH- 

HG*  of  mj  iiemi  ia  tb«ir  Bccounti  by  the  tatffaatxa, 

able 
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able  mob  having  collected^  and  being  very  clamorouif  1819. 
he  ordered  William  Partridge^  a  constable  of  the  aidd 
hamlet)  to  take  her  into  custody*  WiUiam  Bird^  one  of 
the  appellants,  interfering  on  that  occasion  in  behalf  of 
Mary  Jones,  an  information  was  laid  against  him  before 
a  magistrate,  who  directed  the  constable  to  prosecute 
Bird  at  the  sessions  for  an  assault  and  rescue;  and 
bound  the  constable  over  in  50/.  to  prosecute,  and  Kiritf 
in  80/.  to  give  evidence.  Bird  was  accordingly  indicted 
at  the  Michaelmas  &eh&\on^  1S17,  for  an  assault  and 
rescue,  and  acquitted  by  the  jury ;  but  the  court  ex- 
pressed their  approbation  of  the  conduct  of  the  overseer, 
and,  in  particular,  said  he  bad  done  his  duty  in  prefer- 
ring  the  indictment*  The  first  item  appealed  against, 
of  4/.  12s.  Sd,y  was  paid  for  the  expenses  of  the  constable 
and  witnesses  in  attending  to  prefer  the  bill  of  indict- 
ment against  Bird  /  the  second  item,  of  26L  2s.  4d»f  was 
the  amount  of  the  attorney's  bill  for  conducting  the 
prosecution ;  and  the  last  item,  o(4L  Ids,  4^2.,  was  paid 
for  the  expenses  of  the  constable  and  witnesses  in  attend- 
ing the  trial  of  the  indictment.  No  meeting  of  the 
inhabitants  of  the  hamlet  was  called  to  consider  of 
the  propriety  of  prosecuting  Bird ;  but  Kirby  informed 
many  of  them  of  such  prosecution  being  about  to  be 
commenced.  The  accounts  of  the  overseers  of  the 
hamlet  are  allowed,  and  the  allowance  entered  into  a 
book  kept  for  that  purpose,  at  a  meeting  of  the  inhabit- 
ants which  is  called  for  that  purpose,  and  a  monthly 
notice  given  in  the  chapel,  which  notice  merely  desires 
the  inhabitants  to  attend  to  allow  the  overseers'  accounts, 
without  specifying  the  nature  of  the  accounts  to  be  al- 
lowed. At  a  meeting  called  on  the  3d  of  August^  1817, 
the  first  item,  of  4/«  12 s.  8ef.,  was  allowed,  and  the  allow- 
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ance  signed  by  three  of  tbe  inhabitants.  At  a  similar 
meeting  beld  on  the  19th  March,  161S,  sixteen  of  the 
inhabitants  attended,  nine  of  whom  signed  an  order  for 
payment  of  tbe  sum  of  26/.  2s.  4d. :  two  of  tliem  only 
objected  to  tbe  payment,  namely  Bird  and  another,  who 
refused  to  sign.  At  a  similar  meeting  held  on  tbe  '2d  April, 
1818,  the  last  item,  of  4/.  195.  4d.,  was  allowed,  and  the 
allowance  signed  by  three  of  the  inhabitants.  A  vesti^y 
meeting  was  held  on  tbe  5th  oi April,  ISIS,  called  by 
notice  in  the  chapel,  to  pass  the  overseei-s'  accounts 
generally  for  the  whole  year.  At  this  meeting,  the  ac- 
countit  containing  the  items  in  question  were  produced 
and  allowed,  and  the  allowance  signed  by  four  inhabit- 
ants, being  all  that  attended.  When  thia  case  was 
called  on, 

Gurnet/  first  objected  that  the  ordei'  of  sessions  had 
been  improperly  removed,  as  the  certiorari  was  taken 
away  by  50  G.  3.  c.  AM.  Tliat  act,  after  giving  power  U> 
two  justices  at  a  special  sessions,  to  examine  and  allow,  or 
disallow  the  overseers'  accounts,  enacts,  by  (.  5.,  "  That 
no  certiorari  shall  be  granted  to  remove  any  order  or 
proce^ing  of  any  general  or  (Quarter  sessions,  or  of  any 
justices  made  or  bad  under  this  act,  into  any  snperior 
court  of  record ;  but  that  all  orders  and  proceedings  of 
such  sessions,  subject  to  Eucii  appeal  as  aforesaid,  under 
this  act,  shall  be  final  and  conclusive  to  all  intents  and 
purposes."  The  object  of  the  act  wils  to  prevent  any 
order  of  sessions  from  being  brought  up. 

Outsell,  contra,  contoided  that  this  order  of  sessions 
was  not  made  under  50  G.  3.  c.  49.,  but  under  1 7  G.  2. 
e.  38.  ;,  4,,    which  regulates  appeals  brought  against 
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overseers'  accounts  by  the  parishioners.     The  50  G.  S.         1819. 
c.  49.  only  applies  to  appeals  brought  by  churchward- 
ens  and  overseers ;  leaving  appeals  by  other  persons  as         agakut 
they  before  stood  under  the  prior  act.     The  Court  were 
of  this  opinion,  and  called  upon  the  other  side  to  pro- 
ceed to  support  the  order  of  sessions. 

Gwmey  and  West  then  contended,   that  these  were 
sums  necessarily  expended  by  the  overseer  in  the  execu- 
tion of  his  oiSce :    he  was  obliged  to  institute  the  prose- 
cution for  his  own  protection.     The  prosecution  was 
directed  by  a  magistrate ;  and  although  the  defendant 
was  acquitted,  the  conduct  of  the  overseer  was  approved 
of  by  the  court  before  which  the  indictment  was  tried. 
No  positive  statute  is  necessary  to  enable  an  overseer  to 
retain  sums  he  has  been  forced  to  expend  in  the  dis- 
charge of  his  duty.      He  has  been  held  entitled  to 
charge  the  parish  with  the  expense  of  prosecuting  ap- 
peals against  orders  of  removal,  although  no  statute 
authorises  him  to  do  so,  Rex  v.  Inhabitants  of  Essex  (a). 
But  these  sums  may  also  be  considered  as  charges  which 
the  constable  is  entitled  to  make  by  18  6. 3.  c.  17.  s.  4., 
for  domg  the  business  of  his  township.     It  is  true^  that 
act  appoints  a  certain  mode  of  makmg  out  the  constables' 
accounts,  which  has  not  been  followed  in  this  case ;  but 
the  directions  of  the  act  are  not  conditions  precedent  to 
the  constable's  right  to  recover  the  money  he  has  ex- 
pended ;  and  besides,  those  directions  are  for  the  benefit 
of  the  parish,   they  are  entitled  to  wave  them  if  they 
think  fit ;  and  the  subsequent  approbation  of  the  over- 
seers' accounts,  is  a  waver  in  this  case  of  the  formalities 
prescribed  by  the  act. 

(a)  4  T.  R.  594. 

The 
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Tlie  Court  were  of  opinion  that  tliese  sums  of  moD^ 
couiii  not  be  charged  by  the  overseer  upon  the  parish, 
as  expenses  incurred  by  him  in  tlic  executioa  of  )ii^ 
office,  and  directed  the  counsel  on  the  other  side  to  con- 
fine themselves  to  the  latter  point. 

Jiuisell  and  SkuU  contended,  that  these  items  could 
not  be  considered  as  sums  expended  by  the  constable  in 
doing  the  business  of  his  township.  The  constable  here 
employed  by  tlie  parish ;  but,  as  in  other  com- 
mon cases,  by  the  person  instituting  the  prosecution. 
Besides,  this  is  not  a  charge  contemplated  by  the  act ; 
for  the  1 3  and  14  Car.  2.  c.  12.  s,  18.,  which  is  in  pari 
materia  with  IS  G.  3.  c.  19.  s.4.,  defines  the  nature  of  the 
charges  which  the  constable  is  entitled  to  make,  viz.  for 
relieving,  conveying  with  passes,  and  carrying  rogues, 
vagabonds,  and  sturdy  beggars,  to  houses  of  correction, 
8cc.  But  it  is  sufficient,  in  this  case,  to  say  that  the  con- 
stable has  not  pursued  the  directions  of  the  I8G.3. 
c.  1 9.  s.  4.  By  that  act,  the  constable  is  to  return  his 
account  of  sums  expended  on  account  of  the  parish  to 
the  overseer  every  three  months,  who  is  to  call  a  meet- 
ing of  the  inhabitants  for  the  express  purpose  of 
examining  the  accounts,  neither  of  which  have  been 
done  here.  The  provisions  are  not  mere  formalities,  as 
contended  on  the  other  side ;  but  arc  introduced  for  the 
protection  of  the  parish,  and  ought  to  be  strictly 
observed. 


They  were  then  stopped  by  the  Court,  who  said, 
that  the  expenses  of  the  constable,  which  were  to  be 
tdlowed  him  by  the  parish,  were  those  necessarily  incur- 
red by  htm  on  behalf  of  his  parish,  which  these 
were  not. 

Order  of  Ksaioos  quashed. 
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The  King  against  The  Inhabitants  of  Staple-  Monday 

GROVE. 

TTPON  an  appeal  against  an  order  of  two  justices,  J.F.,  bdng 

for  the  removfj  of  Richard  JVoodj  his  wife  and  a  cottage,  ?e- 

child,  from  the  parish  of  Creech  St.  Michael,  in  the  S^JS^J^ 

county  of  Somerset  J  to  the  parish  of  Staplegrove^  in  the  ^^^^^^'^ 

same  county,  the  sessions  confirmed  the  order,  subject  senringapq>. 

to  the  opinion  of  this  Court  on  the  followiug  case :  and  continued 

The  pauper,  Richard  Wood  the  elder,  having  gained  Being  dck,^ 

a  settlement  in  the  parish  of  Staplegrave  by  a  yearly  hei^^Sand* 

hiring  and  service  there,  afterwards,  about  thurty  years  ^^on^j^'^ 

affo,  married  MicheU  the  daughter  of  John  Four  acre,  his  P«™sh  officen, 

^  °  '  to  reside  with 

present  wife.    Fowracre^  at  that  time,  was  seised  in  fee  ^^  ^«  c^^  of 

him :  after  his 

of,  and  lived  in  a  fi'eehold  cottage  and  garden  in,  the  death,  the 
parish  of  Creech  St.  Michael.    Having  afterwards  be-  his  heir,  ^!^ 
come  a  burthen  to  that  parish,  on  the  10th  June,  1793,   I^S^^^ 
an  indenture  of  that  date  was  made  between  Fouracre,  ^y^,^  dayi, 

'    rlaimmg  a  right 

of  the  one  part,  and  the  four  churchwardens  and  over-  *?  theposaeB- 

^        .  aion:  Held 

seers  of  the  said  parish,  John  Gill  being  one,  of  the  that  they 

other  part,  by  which  indenture  Fouracre,  for  and  in  a  w^^^lS^ 

consideration  of  divers  and  sundry  sums  of  money  tothS^^^ 

which  he  had  already  had  and  received  of  the  said  5°^  ^^  *^'. 

•^  dence  not  being 

churchwardens  and  overseers,  and  of  the  convenient  fraudulent, 
and  necessary  sums  which  he  must  in  future  receive 
from  them  or  from  their  successors,  as  also  for  and  in 
consideration  of  the  sum  of  five  shillings,  of  lawful 
money  of  Great  Britain,  to  the  said  John  Fouracre,  in 
hand  well  and  truly  paid,  at  and  before  the  sealing  and 
delivery  of  that  indenture^  the  receipt  whereof  he  the 
said  John  Fouracre  did  thereby,    and  by  a  receipt 

there- 
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tliereon  Indorsed,  own  and  acknowledge,  and  for  otheis 
good  cauecs  and  valuable  considei-ations,  him  the  saidl 
i/o^Hi^Oi/raat' thereunto  specially  moving,  did  grant,  bar-^ 
gain,  sell,  and  demise  unto  tliem  the  said  churchwarden!  ^ 
and  overseers,  and  their  respective  successors,  the  cottage 
and  garden  above  menCioncd,  with  tbe  appurtenances; 
to  have  and  to  hold  tlie  same  unto  them  and  their  sue- 
ceBsors  for  the  time  being  from  the  making  thereof,  for 
and  during  the  term  of  1000  years,  without  impeach- 
ment of  waste,  at  the  yearly  rent  of  one  pepper-corn, 
under  the  usual  covenants  made  to  and  with  them  and 
their  successors,  or  succeeding  churchwardens  and 
overseers,  for  the  time  being.  It  appeared  in  evidence, 
that  t'ouracre,  the  grantor,  had,  some  little  time  prior  to 
the  execution  of  the  lease  in  question,  offered  to  sell 
the  cottage  and  garden  to  the  overseers,  but  it  did  not 
appear  for  what  consideration.  That  the  deed  was 
read  over  to  him  before  he  executed  it,  which  he  did 
voluntarily  and  without  coercion.  That  he  soon  after 
left  the  cottage,  and  did  not  return  to  it  again  until  a 
short  time  previous  to  his  death,  which  happened  in 
the  year  1813,  when  he  was  again  placed  in  it,  with 
another  pauper,  by  the  overseers  of  the  poor.  During 
all  this  interval,  the  cottage  had  been  occupied  by 
paupers,  placed  there  by  the  overseers  of  the  poor. 
Soon  after  Fouracr^s  return,  his  daughter,  the  pauper's 
wife,  came,  by  the  permission  of  the  overseers,  to  take 
care  of  her  father,  who  was  at  that  time  very  ill,  and 
remained  there  at  and  after  the  time  of  his  death. 
About  six  weeks  after  this  event,  the  pauper,  Richard 
Wood,  joined  his  wife,  and  then,  as  Fouracre  had  died 
intestate,  laid  claim  to  the  cottage  as  the  property  of  his 
wife.  The  overseers  having  mislaid  the  deed  above  re- 
ferred 
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ferred  to,  and  consequently  being  then  unable  to  sub- 
stantiate their  claim  to  the  cottage,  the  pauper  and  his 
family  continued  to  reside  there  until  the  date  of  the 
order  appealed  against;  but  the  deed  having  been  then 
recently  found,  the  pauper  and  his  family,  who  had  be- 
come chargeable  to  the  parish,  were  removed  under  the 
above  order  of  the  magistrates,  from  the  cottage  al- 
luded to,  to  the  parish  of  Staplegraoe.  ITiree  of  the 
ori^nal  lessees  have  been  long  dead,  and  John  Gill  is 
the  sole  survivor.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  pauper  gained  a  settlement  by 
estate,  in  right  of  his  vrife,  by  residing  more  than  forty 
days  in  the  cottage  in  question,  under  the  circumstances 
above  stated.   The  case  was  argued  in  last  term  by 
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The  King 
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Moore  and  Erskine^  in  support  of  the  order  of  sessions. 
They  contended,  that  there  was  not  a  sufficient  resi- 
dence in  this  case  to  gain  a  settlement.  Here,  the  only 
interest  which  the  pauper  could  possibly  have  was  in 
the  reversion  to  this  estate  after  a  lapse  of  1000  years. 
Now  there  could  be  no  reason  why  a  reversioner  should 
reside  to  superintend  so  remote  an  interest.  And  it  is 
put  by  Lavorence  J.  as  a  question  of  doubt,  in  Mex.  v. 
HouglUon-le'Spring  (a),  and  though  the  judgment  of  the 
Court  was  afterwards  against  his  first  impression,  yet  it 
does  not  appear  that  he  ever  altered  his  opinion  on  this 
particular  point.  This  is  like  the  case  of  Bex  v.  Cather- 
ington  {b) :  there  the  pauper,  who  was  entitled  to  the 
equity  of  redemption,  resided,  for  a  particular  pur- 
pose, in  one  of  the  houses  mortgaged,  and  gained  no 
settlement.     And  Rex  v.  Eatington  (c)  is  also  in  point. 


(a)  1  EaUt  257. 


{b)  3  r.  2?.  771. 


(c)  4r.il.  177. 

PesideS| 
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Besides,  tbe  possession  of  the  pauper  was  wrongful : 
she  was  let  in  by  the  parish  officers,  to  nurse  her  father, 
and  then  laid  claim  to  the  property.  On  this  ground, 
therefore,  her  residence  was  insufficient.  Bex  ▼•  A. 
MichaeVs,  Bath,  {a) 

Gaseleej  C.  F.  WiUiamSf  and  Adam^  contra.  This 
case  is  governed  by  Bex  v.  H(mghton4e^Spring,  (6)  The 
rule  is,  where  a  party  has  an  estate^  and  resides  in  the 
parish  forty  days,  a  settlement  is  gained  by  such  resi- 
dence ;  and,  whether  the  estate  be  large  or  small,  or 
expectant  after  one  year  or  1000  years,  makes  no  dif- 
ference. Here^  the  estate  might  come  into  possession 
before  a  thousand  years,  if  any  forfeiture  took  place : 
and  a  pauper  has  a  right  to  reside,  to  watch  his  own 
interest.  The  case  of  Bex  v.  Houghton-4e'Spring  was 
of  a  reversioner,  for  the  property  was  in  mortgage  at 
the  time.  And  Ixvwrence  J.  afterwards  agreed,  that  his 
first  opinion  was  not  right  And  in  that  case  the  two 
cases  of  Bex  v.  Eatington  and  Bex  y.  Calherington 
were  cited,  and  considered  not  in  point.  Bex  v.  iS^ 
MichaeVs^  Baih^  is  also  distinguishable  in  two  respects : 
first,  there  was  a  conveyance  of  the  whole  estate;  and, 
as  Lord  Mansfield  said,  he  had  only  a  chance  of  the 
residue;  and,  secondly,  there  was  also  firaud.  Both 
these  are  wanting  in  the  present  case. 

Cur.  adv.  vuU. 


Bayley  J.  now  delivered  the  opinion  of  the  Court. 
In  this  case,  which  was  argued  last  term,  in  the  absence 
of  my  Lord  C.  J.,  there  were  two  questions ;  one^ 
whether  forty  days'  residence  in  a  parish,  in  which  the 


(a)  2lhugieso. 


(6)  1  Eat,  954. 


pauper 
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pauper   had  a  freehold,  subject  to  a  lease  for  years,         1819. 

would  be  sufficient  to  confer  a  settlement  by  estate^        

and  the  other,  whether  it  would  be  so,  if  the  residence      ^®  ?!!° 

were  upon  that  estate^  and  without  right.     At  the  time  ^*  inhtWt- 

-  ants  of 

of  the  argument,  the  first  point  appeared  to  us  to  be    SfAntdftdTt. 
settled,   especially  by  the  case  of  Rex  v.  Hought(m4c 
Spring,  which  establishes  that  such  residence  is  suffi- 
cient; and  it  was  upon  the  second  point  only,  that  we 
wished  for  time  to  consider.    Upon  that  point  the  facts 
arc  these.     The  father  of  the  pauper's  wife  had  a  free- 
hold cottage  in  Creech  St.  Michael:  in  1793,  he  let  it 
to  the  parish  officers,  and  their  successors,  for  1000 
years,  and  they  took  possession.  In  1813,  he  was  placed 
in  it,  with  another  pauper,  by  the  parish  officers,  and 
the  pauper's  wife  came  to  nurse  him.     He  died  there 
in  the  same  year,  and  his  daughter  continued  in  the 
cottage;  and,  at  the  end  of  about  six  weeks,  her  hus- 
band, the  pauper,  joined  his  wife^  and  laid  claim  to 
the  cottage^  as  his  wife's  property.    The  parish  officer 
had  mislaid  the  conveyance  to  them,  and,  therefore 
could  not  withstand  this  claim,  and  the''  pauper  and  his 
family  continued  their  residence  from  1813  to  1818, 
when  the  pauper  having  become  chargeable,  and  the 
parish  officers  having  recently  found  their  conveyance^ 
the  removal  in  question  was  made ;  and  the  point  sub- 
mitted to  our  consideration,  by  the  sessions,  is  this, 
whether  the  pauper  gained  a  settlement  by  this  resi- 
dence.    And  we  are  of  opinion  that  he  did.     The  ses- 
sions have  found  no  fraud  in  the  pauper  or  his  wife, 
in  acquiring  or  retaining  possession ;  and,  if  we  were 
at  liberty  to  infer  fraud,  which  we  are  not,  there  are  no 
premises  in  the  case  from  which  such  an  inference  could 
properly  be  drawn.    The  husband  oomes  to  the  cot- 
tage 
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1819.  tage  under  a  claim  of  right;  and,  for  any  thing  which 
appears,  be  might  really  believe  he  had  tliat  right. 
The  parish  officers,  who  alone  could  gainsay  that  right, 
do  not  gainsay  it,  nor  take  any  ^teps  to  oppose  his  occu- 
SurucMvi.  pgtion,  but  acquiesce  in  it  for  a  period  of  more  than  four 
years.  There  is  no  decision,  under  circumstances  in 
any  respect  like  the  present ;  for  the  cases  cited  of  ^x 
V.  St.  MichaeVs,  Salli,  and  Rei:,  v.  Cat/ieritigloti,  were 
cases  where  the  pauper  had  nothing  in  the  parish 
which  ho  had  a  colour  for  calliog  his  own;  and  if 
not,  we  must  look  to  the  words  of  the  statute,  which 
give  the  right  of  removal,  that  we  may  sec  whether 
this  case  is  within  the  mischief  against  which  iliat 
statute  meant  to  provide.  That  statute  is  13  and 
M  Car.  2,  c,  12.  And  it  recites  that  poor  people 
are  not  restrained  from  going  tiom  one  parish  to 
another,  and,  therefore,  do  endeavour  to  settle  them- 
selvea  where  there  is  the  best  stock,  the  largest  com- 
mons or  wastes  to  build  cottages,  and  the  most  woods 
to  bum  and  destroy,  and  when  they  have  consumed  it, 
then  to  another  parish,  and,  at  last,  become  rogues  and 
vagabonds.  And  then  it  enacts  that  the  justices  may 
remove  such  persons  to  the  parish  where  they  were  last 
legally  settled,  either  as  a  native,  householder,  sojourner, 
apprentice,  or  servant,  for  the  space  of  forty  days,  at 
least.  Is,  then,  this  pauper  within  the  words,  the  spirit, 
or  the  mischief  of  this  provision  ?  He  comes  to  Creech, 
not  for  any  of  the  motives  this  statute  meant  to  repress, 
but  because  he  has  a  freehold  in  the  parish ;  not  to 
prey  upon  the  parish  stock,  but  to  live  upon  that  of 
'  which  he  is  the  freeholder,  and  as  to  which  he  was  war- 
ranted in  conclading  that  he  was  entitled  to  the  posses- 
MOD.    This  is  not  a  caae  of  iraud,  nor  a  case  in  which 
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the  pauper  is  conscious  at  the  time,  that  he  is  taking 
the  possession  wrongfully,  nor  a  case  in  which  the  per- 
son entitled  to  the  possession  takes  prompt  measures  to 
displace  him.  Leaving  such  cases  to  be  decided  when 
they  may  arise,  it  is  sufficient  for  us  to  say,  that  in  this 
case,  where  there  does  not  appear  to  have  been  fraud 
or  consciousness  of  wrong,  and  where  no  measures  were 
taken,  within  the  forty  days  or  afterwards,  to  dispute 
the  pauper's  occupation,  we  are  of  opinion,  that  this 
residence  was  sufficient,  and  that  the  orders,  which 
proceeded  upon  the  ground  that  it  was  not,  ought  to  be 
quashed. 

Both  Orders  quashed. 
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The  King  against  Amos. 


Monday, 
May  KMl] 


T  NDICTMENT  against  the  defendant,  as  the  go-   The  is  a  2. 

X  r    1      1  c.  24.  is  a  de- 

vernor  of  the  house  of  correction  of  the  county  of  daratory  act, 
Lancaster^  situate  at  Liverpool^   in  the  said  county,'  for   ^  liberal  con- 
a  misdemeanor,  for  refusing  jto  deliver  up  to  Thomas  SwS^wholB 
BowCf   one  of  the  constables  of  the  said  borouirh  of  (««*«»»  of* 

'^  boroughy  con- 

Liverpooli  pursuant  to  an  order  of  the  court  of  quarter  tributory  to  the 

county  rate» 

sessions  of  the  said  borough,  then  sitting,  one  James  ha?e  comxnitted 

Crookhamj  then  in  the  defendant's  custody  in  the  said  j^^^ouae 

house  of  correction,  for  the  purpose  of  the  said  James  foy^^^g^^"* 

Crookham  being  conveyed  by  the  said  Thomas  Botuoe  to  "1§^^*® 

the  said  court  of  quarter  sessions  of  the  said  borough,  county,  the 

justices^  at 
their  borough 
sessions,  have  a  right  to  order  such  prisoners  to  be  brought  before  them  for  trial  there* 
Qucre,  also,  where  a  county  magistrate,  having  concurrent  jurisdiction,  has  coounitted 
m  prisoner  for  an  offence  within-  the  borough,  whether  the  Ixvough  scsaiona  bsve  not  the 
same  power  of  ordering  such  prisoner  to  be  brought  before  them  for  triaL 
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1819.        tliere  to  take  bis  trial  upon  a  bill  of  indictment  of 

J^J^T        Monj  found  against  him*    The  iDdicUnent  came  on 

gti^f        ^^  ^"^  before  Bqyley  J.  at  the  last  Lancaster  summer 

^^         afsizes,  1818,  when  a  verdict  was  taken  for  die  crowui 

nilject  to  the  opinion  of  the  Court  on  a  qiecial  case. 

There  are  two  houses  of  correction  in  and  for  the 
county  qS  Lancaster^  one  being  the  house  of  correction 
situate  within  the  borou^  of  Uverpoci^  and  mentioned 

in  the  indictment,    which  is  a  part  of  the   present 

f  •  •  • 

gaol  of  the  said  borough,  properly  separated  therefix>m9 
but  hired  as  a  house  of  correction  by  the  justices  of 
the  peace  of  the  county,  under  the  authority  of  the 
HiffsaA  I)pt9  of  parliament  in  force;  and  another  situate 
at  PresUm^  in  the  said  county.  The  expenses  of  which 
houses  of  correction  are  defrayed  by  a  rate  upon  the 
coun^  of  Lancaster,  exclusive  of  the  hundred  of 
Sdybrd.  And  thene  |«  j|  third  l^Qiise  of  correction, 
situate  at  Sdffbrdj  which  was  built,  and  is  supported  by 
a  rate  upon  the  hundred  of  Salford  only.  On  the 
5th  day  of  Juli/9  |817,  James  Crookham  was  ap- 
prehended within  the  borough  of  Liverpool^  for  a 
felony  committed  within  the  said  borough,  being  the 
felony  charged  in  the  indictment ;  and  bcnt  for  such  ofr 
fence  to  the  house  of  correction  for  the>:ounty  oi  Laip- 
CfLSter,  at  Liverpaclj  under  a  warrant  of  commitment 
by  John  Wrighty  Esq.,  one  of  the  justices  of  the  peace 
for  the  said  borough,  and  received  by  the  defendant  into 
his  custody,  under  the  said  warrant  of  commitment,  iq 
l)e  kept  in  the  said  house  of  correction  until  the  next 
general  quarter  sessions  of  the  peace  to  be  held  for 
the  borough.  And  the  prosecutor  and  his  witnesses 
were,  in  due  form  of  law,  severally  bound  over  in  the 
usual  way,  by  the  said  justice,  to  appear  at  the  general 

quarter 


^9^ 
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qmirter  sessioDs  to  be  held  for  the  borough^  and  prefer         ^919* 
a  bill  of  indictment)  and  give  evidence  against  the  said 
James  Crookham.     A  general  court  of  quarter  sessions        'f^^ 
for  the  borough  was  held  on  the  2l8tday  ofju^,  1817; 
and  the  prosecutor  and  his  witnessesi   in  compliance 
wi^i  their  recognizance,  did  appear  at  such  sessions ; 
an4  a  bill  of  indictment  was  presented  against  the  said 
James  Crookham  for  the  said  felony  to  the  jury,  then 
impannelled  and  sworn,  and  returned  to  the  said  Court 
a  true  bilL     The  order  of  sessions  mentioned  in  the  in- 
dictment was  hereupon  made  and  shewn  to  the  defend- 
ant, and  he  was  required  to  deliver  up  the  said  James 
Crookham  to  Thomas  Rawe^  one  of  the  constables  of  the 
said  borough,  for  the  purpose  of  his  being  conveyed  by 
the  said  Thomas  Ronoe  to  the  court  of  quarter  sessionS| 
and  there  tried  upon  the  bill  of  indictment  found-     Tl^e 
defendant  refused  to  deliver  up  the  said  James  Crqok" 
hamj  as  stated  in  the  said  indictment.     The  said  James 
Crookham  was  afterwards  detained  by  the  defendant 
in  his  custody,  until  the  next  court  of  quarter  sessions 
held  for  the  said  county  of  Lancaster,   on  the  llth 
August^  and  then  discharged  by  proclamation,  without 
having  been  tried  for  the  felony  for  which  he  was  so 
committed,  no  one  appearing  at  such  court  of  quarter 
sessions  to  prosecute  him  for  the  ofiTence  for  which  he 
was  committed.     The  borough  of  Liverppol  is  a  town 
corporate  by  prescriptioui  and  lawfully  hath,  and  before^ 
and  at  the  time  of  committing  of  the  said  felony,  had 
justices  assigned  to  keep  the  peace  in  and  for  the  said 
borough,  and  also  to  hear  and  determine  divers  felon- 
ies, trespasses,  and  other  misdemeanours  there  commit- 
ted ;  and  general  courts  of  quarter  sessions  of  the  peace 
have  been  immemorially  held  there,  at  which  persons 
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1 81 9.        charged  with  petty  krceny  and  misdemeanoorsy  commit* 
'  ^"""^        ted  within  the  boroiigh»  have  been  tried.    A  court  for 

TBb  Kan  '  .  • 

mfohut  the  trial  of  civil  actions,  denominated  the  Mayor's 
Court,  hath  been  immemorially  held  within  the  smd 
borough ;  and  there  hath  been  immemorially  a  gaol 
within  the  said  borough  for  the  oon^ement  of  debtors 
under  mesne  process,  and  in  execution  for  the  said 
mayor^s  court ;  and  also  for  the  confinement  of  prison- 
ers committed  for  trial  by  the  justices  of  the  said 
borough  for  ofiences  done  within  the  said  borough,  and 
also  in  execution  of  their  sentences  after  trial  at  the  said 
courts  of  quarter  sessions ;  and  the  said  gaol  hath  been, 
and  still  is,  supported  out  of  the  funds  of  the  corpor- 
ation. The  parish  of  Liverpool^  which  was  formerly  a 
township  and  part  of  the  parish  of  WaUorij  and  which 
was  separated  therefirom  and  made  a  parish  of  itself^  by 
a  certain  act  of  parliament  passed  in  the  year  1669^ 
paj^  its  proportion  of  the  county-rate^  including  therein 
such  part  of  the  same  as  is  applicable  to  the  maintenance 
and  support  'of  the  houses  of  correction  at  Liverpool 
and  Preston.  Until  the  year  1809,  the  proportion  of 
the  county-rate  was  paid  by  the  treasurer  of  the  corpor- 
ation of  Liverpool  out  of  the  corporate  funds ;  and  since 
that  time,  the  proportion  of  the  county-rate  has  been, 
and  is  now,  paid  by  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Liverpool  out  of  the  poor 
rates,  under  12  G.  2.  c.  29.  The  assessment  upon  the 
said  parish  of  Liverpooly  in  respect  of  said  rate,  is  now 
equal  to  the  sum  of  8000/.  per  annum,  or  thereabouts ; 
and  the  proportion  payable  by  the  parish,  towards  the 
maintenance  and  support  of  the  houses  of  correction  at 
Preston  and  ISverpool,  for  the  last  quarter,  was  500/. 
and  upwards.     The  inhabitants  of  the  parish  contribute 
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to  the  county  rate  through  ihe  medium  of  the  poor's         1819« 
rate,  in  respect  of  their  property  lying  within  the  same;        " 
and  the  corporation  and  their  tenants,  like  other  indi-         agamai 
viduals,  also  contribute  to  the  county  rate,  in  respect  of 
its  corporate  estate  lying  as  well  within  as  witliout  the 
limits  of  the  said  parish.     The  parish  and  borough  erf" 
Liverpool  are  co-extensive.    The  justices  of  the  borough 
have  not  any  exclusive  jurisdiction  within  it,  nor  have 
they  any  jurisdiction  without  its  limits  in  the  county  at 
large,  unless  the  Court  may  be  of  opinion  that  such 
jurisdiction  is  given  to  them,  in  certain  cases,  by  acts  of 
parliament,  if  any  such  there  be.     John  Wright^  Esqi 
acted  as  a  justice  of  and  for  the  borough  only.     The 
justices  of  the  peace  of  the  county  of  Lancaster^  since  the 
6  G.  1.,   have  committed   prisoners   charged   with   or 
convicted  of  petty  larceny  and  other  offences,  to  the 
houses  of  correction  of  the  said  county.      About  the 
year  1776,  a  house  of  correction  was  built  within  the 
borough  oi  Liverpool^  by  and  at  the  expense  of  tlie 
parish,  the  corporation  contributing  thereto  500/.,  and 
the  residue  of  the  expense  thereof  being  defrayed  by  the 
parish  out  of  the  poor's  rates.     The  expense  of  support- 
ing that  house  of  correction  was  defrayed  by  the  parish 
out  of  the  poor's  rate,  from  the  time  of  the  erection  of 
the  same  until  the  year  1814,  when  the  parish  refused 
and  discontinued  to  support  or  to  permit  it  to  be  any 
longer  used  as  a  house  of  correction ;  and  the  building 
has  never  been  since  used  as  a  house  of  correction,  but 
has  been  by  the  parish  converted  into  and  is  now  used 
as  a  lunatic  asylum  for  the  parish  paupers.     From  the 
time  of  the  erection  thereof  in  the  year  1776  until  the 
year  1814,  the  same  was  used  as  a  public  house  of  cor- 
rection for  the  borough.      Persons  charged  with  petit 
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tISiSs       'kroeny  and  other  tiffences  whhin  the  boroagh  ksre^ 
before  trial  at  the  borough  seMions,  beeti  csommitted  by 
die  justices  of  the  borough  to  the  borough  ga6I^  tiltil 
file  yeat  1812 1    but  since  that  tim^  ft  conud^able 
Immber  hare  been  committed  by  the  justices  of  tlil» 
tiordugh  tb  the  houses  of  correction  at  Liverpool  and 
PretiOHf  for  trial  at  the  sereral  courts  of  quartet  sessions 
for  the  said  county,  imd  theire  recdvedi    Add  prisoti«« 
ersy  in  execution  of  their  sentences  for  petit  lah»ny  end 
other  afiEence%  are  constantly  sent  by  the  court  of 
i|narter  sessions  of  the  borough  of  Liverpool  to  the 
houses  of  Gorredion  at  Liverpool  and  PresHm^  and  there 
leceiyedy  and  such  light  of  commitment  is  not  cUqputed ; 
but  there  has  been  no  instance  of  any  person  committed 
to  the  county  bouse  of  correction  baring  beeii  brought 
to  trial  at  the  borough  sessions.     The  defendant  is 
TCgolarly  appointed  governor  of  the  county-house  of 
eorrectiony  by  the  countjr  justices,  and  not  by  the  jus- 
tices of  the  borough,  the  latter  having  no  share  in,  nor 
any  thing  to  do  with,  bis  appointment.     The  question 
for  the  opinion  of  this  Court  was,  whether  the  defend- 
ant, as  the  govemor  of  the  house  of  correction  at 
Liverpoolj  was  bound  to  deliver  up  James  Crookham  for 
trial  at  tlie  general  quarter  sessions  of  the  borough.    The 
case  was  argued  in  last  term  by 

J.  ClarkCf  for  the  crown.  This  question  turns  upon 
the  statute  1 5  G.  2.  c.  24.,  which,  being  passed  for  the 
relief  of  boroughs,  ought  to  have  a  liberal  construction. 
It  enacts,  that  borough  magistrates  may  commit,  and 
that  the  persons  committed  shall  be  received,  detained, 
ordered,  and  dealt  with,  to  all  intents  and  purposes,  as  if 
committed  by  a  county  magistrate.    Here,  Liverpool  is 
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a  borough  contributory  to  the  county  rate^  and  is  there*        1819* 
fore  entitled  to  the  full  benefit  of  the  house  of  correCtidB.      ^    ^ 
Then,  in  order  to  have  it,  the  borough  magistrate  ought        'ff^f 
to  have  the  power  of  trying  those  prisoners  whom  tbegr 
commit  for  offences  within  their  jurisdiction ;  finr  this 
is  a  valuable   franchise^  Madox  Firma  Burgi^   a  11. 
jp.  296.     The  act  is  declaratory^  which  strengthens  the 
argument ;  and  there  are  no  negative  words  taking  awa^ 
this  right,  which  depends  on  the  common  law  prihciple^ 
qui  sentit  onus  sentire  debet  ct  cpmmpdumt.      The 
words  are  affirmative  that  their  commitments  shall  be,'  t6 
all  intents  and  purposes,  as  those  by  county  magistrales. 
Now,  the  commitments  of  county  magistrates  are  fol- 
lowed by  a  trial  before  themselves  at  the  sessions ;  and 
if  commitments  by  borough  magistrates  are  put^  in  all 
respects,  on  the  same  footing,  the  right  of  local  trials  it 
should  seem,  must  equally  belong  to  them.      Beside^ 
this  is  in  ease  of  the  county  magistrates.     It  is  conceded 
that  the  borough  justices  have  the  right  to  connnil;  but 
it  is  only  disputed  whether^   having  committed,   they 
have  the  right  to  try.      In  point  of  fact,  this  ri^t  is 
exercised,  and,  without  dispute,  by  the  borough  ma- 
gistrates  throughout  a  great  part  of  England.     Here, 
there  was  a  special  commitment :  the  prisoner  was  com- 
mitted to  be  tried  at  the  borough  sessions.      Then  the 
defendant,  who  received   him   under  this  special  au- 
thority, cannot  now  dispute  it      He  referred  also  to 
Hex  V.  Horton^  in  B.  R.  {a) 

J.  milidm,  for  the  defehd^t.  The  flpecial  commit- 
ment can  make  tio  diffeftoce,  fof  the  pa^y  is  hot 
Indicted  here  for  the  breadi  6f  ka  ^eement,  \SiSt  t<k 

(a)  Not  yet  reported. 
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iSlft        ^tobedience  to  an  order  of  seBuons.  The  only  pointi% 
^        whether  the  jastioes,  who  have  undoubtedly  a  right  to 
yfiiif        commit^  have  alio  the  right  of  causing  the  persons  oom- 
mitted  to  be  brought  to  their  borough  sessions,  for  the 
.      purpose  of  triaL  IniZfirT.JSbrftm,  theonly  question  wasy 
whether  a  prisoner  convicted  at  these  borough  semons 
could  be  oonunitted  to  the  county  house  of  correction. 
In  that  case  this  Court  held,  that  he  could  be  so  com- 
mitted, the  borough  bemg  contributory  to  the  county 
rate.    But  that  is  very  di£kient  firom  the  present  case. 
These  magistrates  can  have  no  po^er  at  the  common 
law.    The  only  authority  they  possess  is  derived  from 
the  statute  law,  and  their  commission.     Now  what 
statute  is  there  authorizing  this  daim  ?    The  statute 
referred  to  does  not:   it  authorizes  them  indeed  to 
commit^  but  says  also,  that  their  commitments  shall  be 
to  «U  intents  and  purposes  as  countjr  commitments. 
Now  the  latter  are  always  tried  at  the  county  sessions ; 
[  and  it  should  seem,  therefore,  to  follow,  that  the  former 
must  be  tried  there  too.     The  defendant  is  wholly  out 
of  their  jurisdiction ;  he  is  a  county  officer,  appointed 
and  paid  by  the  county.     That  appears  from  7  Jac.  I. 
c.  4.     He  is,  therefore,  emphatically,  under  the  con- 
troul  of  the  county  only;   and  the  two  jurisdictions  are 
perfectly  distinct.     By  17  G.  2.  c\  5.  5.  31.,  the  justices 
of  counties  and  boroughs  have  jurisdiction  respectively 
over  the  houses  of  correction  in  their  respective  limits ; 
and,  by  22  G.  2.  c.  64.  sess.  1.  &  3.,  governors  of  houses 
of  correction  are  to  deliver  lists  to  these  sessions  within 
whose  respective  jurisdictions  the  premises  are  situated. 
Then,  if  the  house  of  correction   be  not  within  their 
jurisdiction,  tliese  justices  have  no  autliority  to  inter- 
fere ;  and  they  have  a  house  of  correction  exclusively 
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their  own.     There  was  a  second  case  of  ji^^r  v.  iib/^oHy        1819. 
arinied  at  the  same  time  with  the  former,  which  is  pre-  „ 

cisely  in  point  to  this.  The  question  there  was,  whe*  agamd 
ther,  under  51  G.  3.  c.  MS.,  the  borough  justices 
had  a  power  to  commit  a  vagrant  to  the  county  house 
of  correction.  And  though  the  general  power  of  com- 
mitment was  admitted,  yet  in  that  case,  inasmuch  as  by 
the  act  it  appeared  that  the  appeal  from  the  commit- 
ment must  go  to  the  borough  sessions,  it  was  held,  that 
in  consequence  of  that  circumstance,  they  could  not 
commit  to  the  county  house  of  correction,  there  being 
no  power  for  the  borough  magistrates  to  cause  a  person 
so  committed  to  be  brought  back  to  their  jurisdiction, 
for  the  purpose  of  hearing  the  appeal.  That  is  pre- 
cisely the  point  here. 

J.  Clarke,  in  reply,  contended,  that  in  the  last  case 
the  real  ground  of  the  decision  by  the  Court  was, 
that  the  statute  created  a  new  offence,  and  also  ap- 
pointed a  special  place  of  custody  for  such  offenders. 

Cur.  adv.  vttli* 

Bayley  J.  now  delivered  the  opinion  of  the  CourL 
This  was  an  indictment  against  the  governor  of  one 
of  the  houses  of  correction  for  the  county  of  Lancaster^ 
situate  at  Liverpool,  for  not  obeying  an  order  of  the 
quarti^r  sessions  of  the  borough  oi Liverpool.  That  order 
directed  him  to  deliver  to  one  of  the  borough  constables, 
to  be  carried  to  those  quarter  sessions,  to  be  tried  for 
a  felony,  a  prisoner,  who  had  been  committed  to  the 
house  of  correction  by  one  of  the  borough  justices. 
His  commitment  was  for  that  felony :  it  directed  him 
to  be  kept  till  those  sessions ;  and  the  proper  parties 
were  bound  over  to  prosecute  and  give  evidence  at 
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1819«       those  sessions.    The  justices  of  the  borough  of  Xioer- 
"*       pool  have  no  eitclusive  jorisdiction  within  the  borough^ 
yrfjMf        and  they  have    no  jurisdiction    in    general    beyond 
the   borough.     From    1776    to   1814,   thqr  had    a 
borough  house  of  correction,  but  since  that  time  ^they 
have  ceased  to  use  it.    The  borough  contributes  its 
proportion  to  the  county  houses  (tf  correction^  as  the 
other  parts  of  the  coun^  do ;  and  the  question,  under 
these  circumstances,  is,  whether,  when  a  borough  ma- 
gistrate has  CMnmitted  a  prisoner  to  the  county  house 
of  correction,  for  a  fel<my  committed  within  the  bo- 
lough,  the  borough  sessions  can  or^  him  before 
them  fi»r  triaL    And,  upon  consideration,  we  are  of 
opinion  that  they  may.    As  the  borough  magistrates 
have  no  exclusive  jurisdiction,  the  offences  within  the 
borough,  generally  speakings  are  county  offences;  the 
effimders  may  be  committed,  ad  libitum,  either  to  the 
borough  house  of  correction,  whilst  there  was  on^  or 
to  the  county  house  of  correction ;  and  they  may  be 
tried,  ad  libitum,  either  at  the  borough  sessions,  or  at 
the  county  sessions.     They  are  county  offenders,  and, 
if  not.  tried  at  the  borough  sessions,  must,  at  probably 
a  heavy  expence  to  the  county,  be  tried  at  the  county 
sessions.     The  borough  justices,  therefore,  and  the  bo- 
rough sessions,  as  far  as  they  act  upon  what  are  at  the 
same  time  borough  and  county  offences,  and  borough 
and  county  offenders,  act  in  ease  and  aid  of  the  county 
justices  and  county  sessions,  and  discharge  tliat  duty 
which  must  otherwise  be  discharged   by  the   county 
magistrates.     To  a  certain  extent,  therefore,  they  are 
for  tliat  part  of  the  county  to  which  tlicir  power  ex- 
tends county  magistrates.     They  are  put   upon   that 
footing  by  15  G.  2.  c.  24.,  if  that  is  merely  an  enacting 
law,  and  they  were  previously  so  if  that  is  a  declaratory 
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law.     That  statute  recites  that  doubts  and  questions        1819. 
had  arisen  touching  the  commitment  of  offenders  by  ~ 

justices  of  liberties  to  houses  of  correction  of  counties  ^f^ 
in  which  such  liberties  are  situate^  though  such  liberties 
contribtite  to  the  maintenance  and  support  of  sudh 
houses;  and  then  it  declares  and  enacts,  that  where 
any  person,  liable  by  law  to  be  committed  to  the  house 
of  correction,  shall  be  apprehended  within  any  liberQr, 
&c.,  whose  inhabitants  are  contributory  to  the  sup* 
port  and  maintenance  of  the  houses  of  correction  of 
the  county  in  which  such  liberty  is  situate,  it  shall  be 
lawful  for  the  justices  of  such  liberty  to  commit  such 
person  to  the  house  of  correction  of  the  county  in 
which  such  liberty  is  situate;  which  person  so  com- 
mitted shall  and  may  be  received,  detained,  dealt  witb^ 
and  ordered,  and  be  set  and  kept  to  hard  labour,  or 
conveyed  and  sent  away  or  discharged,  lind  be  subject 
and  liable  to  the  same  correction  and  punishment^  to 
all  intents  and  purposes,  as  if  committed  by  any  justice 
of  the  county*  The  argument  for  the  defendant  pro- 
ceeds upon  the  grounds,  first,  that  this  is  merely  im 
enacting  statute,  and  that  the  liberty  justices  codld 
not  before  have  committed  to  the  county  house  of  cor- 
rection ;  and,  secondly,  that  had  this  commitment  b^en 
by  a  county  justice,  the  order  in  question  could  not 
legally  have  been  inade  by  the  borough  sessions.  In 
Trinity  \xtm^  1816,  there  were  two  cases  before  tbcf 
Court  .upon  this  question,  both  from  Liverpool  $  and 
the  points  there  decided,  and  the  opinion  there  de« 
livered,  will  materially  assist  us  in  this  case.  The  first 
was  an  indictment  against  the  governor  of  the  house 
of  correction  at  Preston,  which  is  a  county  hotise  of 
correction,  for  refusbg  to  receive  a  prisoner  oonvicted 
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1819.         at  the.  borough  sessions  for  Liverpool,  of  a  petty  lar- 
"■""■"         ceDV)  and  sentenced  by  those  sessions  to  three  months' 
against         imprisonment  in  the  house  of  correction ;  and  the  other 
for  refusing  to    receive   a  prisoner  convicted,  under 
51  G.  3.  c.  143.,  for  being  within  the  port  and  harbour 
of  Liverpool,  and  within  the  borough,  with  intent  to 
commit  felony ;  and  the  Court  held  the  governor  bound 
to  receive  in  tlie   former  case  but   not  in  the  latter* 
Why  ?  Because  the  former  was  a  county  offence,  triable 
ad  libitum,  either  at  the  borough  or  the  county  ses- 
sions ;  and  the  latter  was  merely  and  exclusively  a  bo- 
rough, offence,  not  cognizable  by  justices  of  the  county, 
but  cognizable  by  borough  justices  only;  and,  unless 
committed  within  the  limits  of  the  borough,  no  offence 
at  all.     In  the  former  of  those  cases,  Lord  EUenborough 
takes  notice,  that  this  statute  is  a  declaratory  act ;  and 
though  it  recites  that  doubts  had  existed,  it  considers 
those  doubts  as  unfounded.     Now  if  these  doubts  were 
unfounded,  justices  of  liberties  could,  before  that  act, 
and  still  may,  independently  of  that  act,  commit  to 
county  houses  of  correction  to  which   those  liberties 
contribute.  Upon  what  principle  could  that  be  but  upon 
this,  that  to  this  extent,  and  with  reference  to  county 
offenders  within  their  limits,  they  were  in  the  nature 
of,  and  had  the  powers  of  county  justices ;  and  if  this 
were  their  character,  they  must  be  considered  as  county 
justices  for  all  purposes  connected  with  the  subject,  and 
not  for  the  purpose  of  commitment  only.     If  they  can 
oblige  the  governor  to  receive,  why  shall  they  be  re- 
strained from  obliging  him  to  give  up  ?     If  they  have 
the  former  power,  by  what  legal  principle  are  they  de- 
prived of  the  latter?     Lord  Ellenbofough  considers  the 
enactment  in  15  G.  2.  as  proceeding  on  the  reason^ 

that 
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that  they  who  contribute  to  the  burthen  ought  to  have  1819. 
the  benefit*  Ought  they  not,  then,  to  have  the  full  "—" ^ 
benefit?  Why  are  they  to  be  confined  to  cases  of  agamtt 
commitment  after  trial,  or  to  those  cases  of  commitment 
where  the  prisoner  is  to  be  tried  at  the  county  sessions? 
The  present  L.  C.  J.  states  the  same  principle,  that 
they  who  contribute  to  a  burthen  should  partake  of  the 
benefit;  and  intimates  it,  as  the  strong  inclination  of  his 
opinion,  that  at  common  law  the  justices  of  Liverpool, 
contributing  to  the  county  rate,  would  have  liberty  to 
use  the  county  house  of  correction.  But  he  considers 
all  doubt  at  common  law  as  removed  by  15  G.  2.,  and 
considers  that  act  as  entitled  to  a  large  and  liberal,  not 
a  narrow  and  restrained  construction.  Now,  if  that  act 
were  an  enacting  statute  only,  and  not  declaratory,  per- 
haps the  words  in  it  might  not  be  sufficient  to.  reach 
this  case ;  because  it  directs,  that  the  person  committed 
shall  be  dealt  with  as  if  committed  by  a  justice  of  the 
county ;  and  it  might  be  matter  of  doubt  whether  the 
borough  sessions  could  order  a  man  to  be  brought  up 
to  them,  if  his  commitment  were  not  by  a  borough  but 
by  a  county  magistrate.  I  intentionally  use  the  terms 
**  matter  of  doubt,"  because  I  am  by  no  means  clear 
they  could  not.  But  considering  this,  as  it  is,  a  de- 
claratory as  well  as  an  enacting  statute^  would  it  not  be 
,a  most  narrow  and  restrained  construction,  and  the 
reverse  of  a  large  and  liberal  one,  to  confine  it  to  the 
letter  and  not  to  the  spirit,  and  to  say,  that  a  borough 
magistrate,  though  he  may  commit  to  it,  cannot  order 
from  it,  the  pei*son  whom  he  has  so  committed?  Tlie 
true  principles  of  the  act  are,  that  they  who  contribute 
to  the  expense  should  have  an  equal,  not  a  partial, 
share  of  the  benefit ;    and  that  the  borough  justices 

.  should, 
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lilt*  aiioold,  Bof  this  purposo^  at  lesft  with  feg/nti  to  thqie 
^  "  oflfi^ces  which  are  county  oflbDcesi  be  ponridered  ai 

yfeif  omnty  josticei ;  and  that  the  governor  of  the  honie  of 
oorreption  fhoiild  he  luf der  t^^  cpiimfui4  and  cpp.* 
tfpply  as  to  soph  prisonen  as  they  commit  for  their 
part  of  the  ppmity,  a^  mnch  as  he  is  nnde|r  the  commmd 
and  control^  of  the  otbier  CQuntjr  ma^stratesi  as  to  the 
prisoners  ]pirhom  tl|^  commit    For  these  r^asoi^  ^e 

aveqf  |cy>inipii  that  the  judgment  oo^t  to  be  entered 
for  the  crown. 

Judgment  for  the  Grown* 


n^iodb 


C088IKT  agamtt  Diooons. 


M«d  tiMt  REP J-E; VIN.  The  defendant  pleaded  three  avown^Si 

4m  drftednt  Stating  that  thepUuptiff  held  and  enjoyed  thepremises 

mlaes  at  a  cer-  in  which,  &c  of  her  the  defendant,  by  virtue  of  a  certain 

to^t!tfiey^  demise  theretofore  made  at  and  under  a  certain  yearly 

^^ dlSbe^\t^iff  f®**^  ^^  ^^^  /A^^^ari^  rent  ofT2l.i  payable  half-yearly, 

pleMled,  ist,  ,m(j  avowed  in  the  first  avowry  for  one  year  and  a  half's 

non  tenuity 

and, 2dly,  rent;  in  the  second,  for  half  a  year;  and  in  the  third, 

«ndihe*&!rt"'  for  96/.  IO5.  lOrf.,  parcel  of  one  year  and  a  half's  rent, 

f^Tpl^*^:  The  plaiptiff  pleaded  in  bar  to  each  avowry  :  first,  that 

S*^ufb«ame  ^®  ^^^  "^^  ^^^^  ^^^  e^joy  the  premises  in  which,  &c. 

thereby  imma-  ^  ^jij^  under  the  yearly  rent  qf^2Uj  payable,  as  in  the 

terialy  and  that 

th«  proper  same  avowry  mentioned,  in  manner  and  form  as  in  the 

discharge  the  same  avowry  alleged ;  and,  secondly,  that  nothing  of  the 

im7a^erS<i  sflid  rent  in  the  same  avcnvry  mentioned  was  in  arrear  to 

upon  it ;  but  ^^  defendant :    upon  all  which  pleas  issue  was  joined. 

thatifaoyver-  t» 

diet  was  entered  At  the  trial  before  Graham  B.,  at  the  last  assizes  for  the 

upon  it,  it  must  #.  «   /^  »t      t                                     11 

be  entered  for  couuty  of  Su^Mf  the  rent  was  proved  to  be  72/.  95.  per 

thtplaintiir. 

*^  annum» 
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annum,  upon  which  the  plaintiff  contended  that  all  the         1819. 
issues  ought  to  be  found  for  him  ;  for  if  the  rent  men- 


DlO«OVB. 


tioned  in  the  avowries  was  negatived,  nothing  of  that  agami$ 
rent  could  be  in  arrear.  The  learned  Judge  told 
the  jury  that  there  were  two  questions  for  them  to  con- 
sider, first,  whether  the  plaintiff  held  at  7^/.  a  year ; 
2dly,  whether  any  thing  was  due.  As  to  the  firsts  he 
said  that  the  plaintiff,  having  denied  that  he  ever 
held  at  72/.  a  year,  the  defendant  was  bound  by  her 
avowries  to  prove  that  tenure ;  and  that  where  a  land- 
lady undertook  to  prove  a  given  rent,  she  must  prove 
it  accurately,  as  laid.  As  to  the  second  point,  he  stated 
to  them  that  his  present  opinion  was,  that  they  ought, 
on  the  pleas  of  riens  in  arrear,  to  fine  what  rent  was 
due.  The  jury  found  the  rent  to  be  72/.  9s. ;  and  that 
36/.  4s.  6d.  was  due  for  half  a  year's  rent.  The  asso- 
ciate being  at  a  loss  how  to  enter  the  verdict, 

Bayly^  on  a  former  day,  moved  for  a  rule  fpsi  to 
enter  the  verdict  for  the  plaintiff,  with  one  shilling 
damages  upon  the  three  pleas,  denying  the  holdii^g  fit 
the  rent  mentioned  in  the  avowries,  according  tP  the 
legal  effect  of  the  finding  of  the  jury ;  and  to  deliver  the 
postea  to  the  plaintiff;  and  also  to  enter  the  verdict  for 
the  plaintiff  upon  the  three  pleas  of  riens  in  arre^f, 
according  to  the  legal  effect  of  the  finding  of  the  jury 
upon  the  whole  case. 

The  Court  said,  that  by  the  finding  of  the  jury  uppo 
the  first  issues,  the  second  became  wholly  im^^atdrii^ ; 
and  that  the  proper  course  would  have  been  to  have 
discharged  the  jury  from  finding  any  verdict  at  all  upon 
them.    As,  however,  no  y^rdict  at  all  had  been  entered 

on 
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Co»ir 

ugaiHit 


on  the  reoordi  tbty  siid  th^  had  at  pnaent  no  jntn- 
dictiOD;  andduttbefwoparmodeofprooeedhigwoalil 
be  to  nuke  an  a(>pUcMioii'to  the  learneil Judge  vfao- 
tBiadtbe  catue  to  direa  in  what  wi^  the  Terdict  iboidd 
.  fa»«tend.  (a) 

'Am^^cation  to  the  ume  e^ct  aa  the  pnpeacd  role 
hwring  beep  afttrwarda  Blade  before  Oraiam'B^ 

Stait  ibewei  cKoae^  He-contended,  fin^  thatAe 
defendant  wa^  not  bonnd  to  prove  the  exact  renl  stated 
in  the  aTowriei,  in  which  it  wot  laid  under  a  videlioet. 
On  the  Kcood  pcrfn^  be  n^ed*  that  die  defendant  waa 
enlided  to  hove  die  Terdict  entered  in  bis  fimxir  npon 
Ae  '^i^  ctf  nens  in  urewTt  inaamadi  aa  those  pleas 
a&iitted^.eennre:  imd  the  only  questiaoinpcm  them 
mn^  whetheraiiything,  and  how  mnd^  was  dnew  The 
joi^f,  tbeiefiwi^  by  finding  36&  4fc6ii  for  half  a  gear's  icirt 
to  be  dnit^  bad  finnd  for  die  defendant  upon  dwae  pleas. 

Bayly,  contra,  contended,  first,  that  the  amount  of  the 
yearly  rent  under  which  the  plaintiff  was  stated  in  the 
avowries  to  have  held  was  material,  and  must  be  proved 
as  laid ;  and,  secondly,  that  though  the  plea  of  riens 
in  arrear,  when  pleaded  alone  before  the  statute  I  Ann. 
1. 16.,  admitted  the  tenure,  yet,  since  that  act  which 
authorizes  the  pleading,  not  several  pleas,  but  several 
matters,  it  was  competent  to  the  plaintiflF,  both  to  deny 
that  he  held  under  the  rent  mentioned  in  the  avowries, 
and  also  to  allege,  that  nothing  of  the  said  rent  in  the 
said  avowries  mentioned,  was  in  arrear ;  and,  therefore, 
that  it  WM  impossible,  whilst  both  pleas  stood,  that  he 
could  be  considered  as  having  admitted,  what  he  at  the 

(a)  We  hare  been  f«Tour«d  bj  the  learned  couniel  wilfa  a  note  of 
what  FMKd  on  tibe  Ufomcnt  before  Mr,  Baron  GTuham. 

same 


^ 
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s&me  time  denied,  as  he  had  a  right  to  do  by  the        113 19* 
statute.      It  would  be  attended  with  great  inconve^ 


nience  and  waste  of  time  at  the  assize^,  where  the  first        agamai 
issue' which  disposed  of  the  cause  was  found  for  the 
plaintiff  or  the  defendant,  if  the  jury  wei^e  afterwards 
required  to  go  on  and  try  other  points,  which,  by  their 
first  finding,  had  become  immaterial :  as  where  in  an 
action  of  trespass,  for  breaking  and  entering  the  plain- 
tiff's close,  upon  a  plea  of  not  guilty,  and  a  right  of 
common,  or  a  right  of  way,  the  jury  found  that  the 
close  was  not  the  plaintiff's,  it  would  be  absurd  to  go  on 
and  to  try  whether  the  defendant  had  a  right  of  commoui 
or  a  right  of  way  upon  it,  which  would  occupy  many 
hours.     So  here,  to  require  the  jury,  after  they  had 
found  that  no  such  rent  as  is  mentioned  in  the  avowries 
ever  existed,  to  find  tEat  so  much  of  the  very  same 
rent  was  due  and  in  arrear,  would  be  calling  upon 
them  to  stultify  themselves.     The  finding  of  the  jury 
upon  these  latter  pleas  was  wrong  in  every  way,  for 
they  had  found  not  that  36/.,  which  is  half  a  year  of  the 
rent  mentioned  In  the  avowries,  but  that  36/.  4s»  6d.  for 
half  a  year's  rent,  which  is  another  and  difiei*ent  rent, 
was   in  arrear,  which  was  in  effect  a  finding  for  the 
plaintiff;  if  then  the  defendant  was  entitled  to  a  verdict 
upon  such  a  finding  as  this,  it  would  follow  that  she 
might,  under  the  statute  17  Car.  2.  c,  7.,  have  proved 
the  value  of  the  goods  distrained,  and  have  had  exe- 
cution against  the  plaintiff,  though  the  cause  was  deter* 
mined  in  his  favour  for  rent  she  had  never  avowed  fori 
and  which  was  never  in  question  upon  the  pleadings. 

Graham  B.  upon  the  first  point  said,  that  he  re- 
tained the  opinion  he  had  expressed  at  the  trials  that 
Vol.  lit  O  0  t|)e 
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the  exact  amount  of  the  rent  must  be  proved,  nnd  cited 
Bristtm  V.  Wright  («),  where,  though  it  was  not  iiecea- 
sary  for  the  plamtilT  to  state  the  particurars  of  the 
demise,  yet,  haviag  stated  them,  the  Court  held,  that  be 
was  bound  to  prove  them  exactly  as  laid.  Upon  the 
second  finding,  he  said,  he  thought  that  the  finding  was 
substantially  in  favour  of  die  [iliiinttfF  upon  the  lost 
pleas  also,  and  accordingly  directed  the  verdict  to  be 
entered  for  the  plaintiff  upon  all  the  issuer. 

(a)  Dovgl.  665. 


The  King  against  FtETciiEn  Rigge,  Esq. 

If     ALDERSON  moved  for  -a  mandamus  to  be  di- 
rected to  the  defendant,  aa  learned  Eteward  of 


county  of  Yorh,  commanding  him  to  receive  and  c 
R  surrender  of  a  copyhold  tenement  within  that  manor. 
The  defendant  had,  on  application,  refused  to  receive  it, 
on  the  sole  ground,  that  the  surrender  had  not  been 
prepared  by  the  deputy-steward  of  the  manor  (there 
being  a  custom  to  that  effect),  but  by  the  attorney  for  the 
parties.  All  the  requisite  fees,  &c.  had  been  tendered. 
It  was  now  contended,  that  this  was  a  bad  custom, 
being  in  restraint  of  common  right.  Every  one  has  a 
right  to  choose  such  l^al  adviser  as  he  may  think 
proper,  and  in  whom  he  may  have  confidence.  And, 
suppo^ng  that  the  deputy -steward  was,  as  he  might  be, 
incompetent  to  the  office,  it  would  be  hard  to  prohibit 
the  copyholders  from  other  assistance.  The  nearest 
cuses  to  this,  are  those  of  the  mill  and  bakehouse,  in 
which 
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which  it  has  been  held  not  to  be  a  bad  custom,  that  all        1819. 

* 

the  copyholders  should  grind  at  the  lord's  mill,  and  . 

bake  at  his  bakehouse.  But  the  ground  for  this  is  said  agabM 
in  1  Rolle^  559.  pU  40.,  to  be  that  possibly  there  was  an 
express  agreement  to  that  effect  between  the  lord  and  hii 
tenants  on  the  erection  of  the  mill  or  bakehouse  at  th^ 
expense  of  the  lord.  No  similar  ground  can  be^Udd 
for  the  origin  of  this  custom,  which  is  therefore  ba(^ 
as  not  haying  had  a  reasonable  commencement*  Com 
Dig.  Copyhold,  S.  10. 

Per  Curiam.  In  former  times  the  tenant  would  have 
come  into  court,  and  verbally  surrendered  to  the 
steward,  who  would  then  have  recorded  the  surrender^ 
and  given  to  him  a  copy  of  it.  The  tenant  can  only 
alien  his  property  by  custom,  and  by  custom  there  niay 
be  this  qualification  of  his  right  to  alien,  that  the  sur- 
render be  prepared  by  the  steward  or  his  deputy ;  and 
the  custom  is  advantageous  to  the  tenant,  for  the 
steward  is  bound  to  prepare  the  surrender  for  a  fixed 
fee,  and  is  likely  to  be  better  acquainted  with  the  di& 
ferent  customary  tenements  than  any  stranger  can  be. 

Rule  refused. 


Irons  against  Smallpiece.  T!f^i 

^  Mt^llth. 

'TROVER  for  two  colts.     Plea,  not  guilty.     The  AvoWgift 

-*--«-  ,  .1.1  1  of  a  chattel, 

defendant  was  the  executrix  and  residuary  legatee  without  actna. 
of  the    plaintiff's  father,  and  the.  plaintiff  claimed  t^^'^iT 
the  colts,  under  a  verbal  gift  made  to  him  by  the  testae   a^^^^^  ^  ^ 
tor  twelve  months  before  his  death.     The  colts,  how- 
ever, contini^ed  to  remain  in  possession  of  the  .father 
until  his  death.     It  appeared,  further,  that  about  six 
months  before  the  Cither's  death,  the  son  having  been 

Oo  2  to 
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to  a  neighbouring  market  for  tlic  purpose  of  purchasing 
hay  for  the  colls,  and  finding  the  price  of  that  article 
very  high,  mentioned  the  circumstance  to  bis  father ; 
and  that  the  latter  agreed  to  furnish  for  the  colts  any 
bay  they  might  vant  at  a  stipulaled  price,  to  be  paid  by 
die  fioa.  None,  however,  was  furnished  to  tbem  till 
within  three  or  four  days  before  the  testator's  death. 
Upon  these  facts,  Abbott  C.  J.  was  of  opinion,  that  the 
possession  of  the  coIim  never  having  been  delivered  to 
the  plaintiff,  the  property  therein  had  not  vested  in  him 
by  the  gift ;  but  that  it  continued  in  the  testator  at  the 
time  of  hia  deaths  and  consequently  that  it  passed  to 
his  executrix  under  the  will;  and  the  plaintiff  was  there- 
fore nonsuited. 

Gwney  now  moved  to  set  aside  this  nonsuit.  By  the 
gift,  the  properly  of  the  colts  passed  to  the  son  without 
any  actual  delivery.  In  Worles  v.  Clifton  (a),  it  is  laid 
down  by  Coke  C.  J.,  that,  by  the  civil  law,  a  gift  of 
goods  is  not  good  without  delivery;  but,  in  our  law,  it 
a  otherwise  ;  and  this  is  recognized  in  Shepherd's 
Touchstone,  tit.  Gift,  226.  Here,  too,  from  the  time  of 
the  contract  by  the  father  to  furnish  bay  for  the  colts 
at  the  son's  expense,  the  father  became  a  mere  bailee, 
and  his  possession  was  the  possession  of  the  son ;  and  an 
action  might  now  be  maintained  by  the  defendant, 
in  her  character  of  executrix,  upon  that  contract,  for  the 
piice  of  the  hay  actually  provided. 

Abbott  C.  J.  I  am  of  opinion,  that  by  the  law  of 
England,  in  order  to  transfer  property  by  gift  there 
must  either  be  a  deed  or  instrument  of  gift,  or  there 
must  be  an  actual  delivery  of  the  thing  to  the  donee. 

(n)  Boll,  Rrp.  61. 

Here 
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Here  the  gift  is  merely  verbal,  and  differs  from  a  donatio        1819* 
mortis  causfi  only  in  this  respect,  that  the  latter  is  sub-        ' 

Ikovs 

ject  to  a  condition,  that  if  the  donor  live  the  thing  shall         agama 
be  restored  to  him.     Now,  it  is  a  well  established  rule 
of  law,  that  a  donatio  mortis  causa  does  not  transfer  « 
the  property  without  an  actual  delivery.     The  posses- 
sion must  be  transferred,  in  point  of  fact;  and  the  late 
case  of  Bunn  v.  Markham  (a),  where  all  the  former  au- 
thorities were  considered,   is  a  very  strong  authority 
upon  that  subject.      There  Sir  G«  Clifton  had  written 
upon  the  parcels  containing  the  property  the  names  of 
the  parties  for  whom  they  were  intended,  and  had  re- 
quested his  natural  son  to  see  the  property  delivered  to 
the  donees.     It  was  therefore  manifestly  his  intention 
that  the  property  should  pass  to  the  donees ;  yet,  as 
there  was  no  actual  delivery,  the  Court  of  Common 
Pleas  held  that  it  was  not  a  valid  gift.     I  cannot  dis- 
tinguish that  case  from  the  present,    and   therefore 
think  that  this  property  in  the  colts  did  not  pass  to  the 
son  by  the  verbal  gift:  and  I  cannot  agree  that  the  son 
can  be  charged  with  the  hay  which  was  provided  for 
these  colts  three  or  four  days  before  the  father's  death  ; 
for  I  cannot  think  that  that  tardy  supply  can  be  referred 
to    the  contract  which  was  made  so  many  months 
before. 

HoLROYD  J.  {b)  I  am  also  of  the  same  opinion.  In 
order  to  change  the  property  by  a  gift  of  this  descrip- 
tion, there  must  be  a  change,  of  possession  :  here 
there  has  been  no  change  of  poisessjon.  If,  indeed, 
it  could  be  made  out  that  the  son  was  chargeable  for  the 
hay  provided  for  the  colts,  then  the  possession  of  the 

(a)  2  Martha  552.  [b)  Bayley  J.  w«s  in  the  BaQ  Court. 

O  o  3  father 
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father  might  be  considered  as  the  possession  of  the 
son.  Here,  however,  no  hay  is  delivered  during  along 
interval  from  the  time  of  tlie  contract,  until  within  a 
few  days  of  the  lather's  death ;  and  I  cannot  think  liiat 
the  hay  su  delivered  is  to  be  considered  as  delivered  in 
execution  of  that  contract  made  so  long  before,  and 
consequeutly  the  son  is  not  chargeable  for  the  price  of  it. 

Best  J.  concurred. 

Abbott  C.J.  The  dictum  of  Lord  Coke  la  the  cbb? 
cited  must  be  understood  to  apply  to  a  deed  of  gift ;  for 
a  party  cannot  avoid  his  own  voluntary  deed,  although 
he  may  his  own  voluntary  promise. 

Rule  refused. 


TitiwaiTT  against  Wynne,  Bai't.  and  Aootber. 

'T|"'RESPASS  for  entering  the  plaintiff's  close,  and 
breaking  down  a  walL  Plea,  that  the  place  in 
which,  &C.  was  the  soil  and  freehold  of  the  defendant, 
Sir  W.  fV.  Wynne,  upon  which  issue  was  joined.  At 
the  trial  at  the  last  summer  assizes  for  the  county  of 
Salop,  before  Garrov)  B.,  the  question  was,  whether  the 
plaintiff,  who  was  the  recent  purchaser  of  a  farm  called 


the  iisus  V119, 
whether  cenain 

wu  the  soil  uu 
freehold  oT  the 
lord  of  the  m*- 

tiieplalntiS'ww 

sntitled  to  ■ 

ri^t  of  com' 

mon,  or  theaoil  Bloeti  Natitir,  which  consisted  of  about  sixty  acres  of 

aad fnebold of  ,,     ,       ,  ,  .,    ,         ,  .,     ^    , 

the  piuntifl':       arable  land,  was  also  entitled  to  the  soil  of  about  1000 

i]fmiiieniit&^  "Cfcs  of  mountain  land,    part  of  which  was  the  locus  in 

^^too^a^     quo,  or  only  to  a  nghtof  common  thereon.    The  plaiii- 

penotu  in  other 

putiof  theun- 

inclosed  waste  laud  were  oot  receivable  in  evidence,  unless  it  xvas  first  ahewn  that  tho 

locui  in  quo  formed  part  of  one  entire  waste,  to  which  those  leases  were  applicable. 

Held,  ■!«),  that  the  effect  of  such  leases,  if  received,  would  ontf  be  to  pron  that  llw 
lonl  WU  ctttillMl  to  tLe  minoili  uoder  die  locus  in  quo,  and  not  to  the  surface. 

tiff 


Wnmib 
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tiff  produced  no  documentary  evidence  or  title  deeds;         1819* 

but  rested  his  case  on  the  proof  of  varioui  ads  of       ' 

Tv&wntB 

ownership  on  the  place  in  question  by  the  owners  of  j^i«<^ 
Blaen  NarUir  form  for  sixty  years,  by  feeding  sheep  ex* 
clusively  thereon,  cutting  trees,  tur^  and  fern,  and 
granting  leave  to  other  persons  to  do  so.  The  defend- 
ant,  Sir  W.  W.  Wj/nncy  claimed  the  soil  and  freehold  of  , 
this  land  as  lord  of  the  manor,  and  proved  different  acta 
of  enjoyment  by  shooting  repeatedly  by  himself  and 
game-keeper,  without  interruption,  on  the  premises 
in  question,  and  also  by  collecting  and  takii^g  estrayif 
and  forbidding  the  burning  of  the  gorse  growing  there*  ^ 
on;  and  then  gave  v\  evidence  a  grant  dated  29tk 
Aprilj  9  Jac.  1.,  from  the  crown  to  Edward  Lord 
Wooiton^  *^  of  all  the  house  and  site  of  the  late  monastery 
of  Valk  Crucisj  various  closes  of  land,  the  manor  of 
Langmest,  in  the  lordship  of  Yale  and  the  manor  of 
Wrexham^  and  all  the  wastes,  &c  thereto  belonging." 
They  then  (having  given  due  notice  to  the  plain- 
tiff) called  on  the  plaintiff  to  produce  a  grant  from 
Lord  Wootton  of  the  premises  of  Blaen  NatUir:  on 
which  the  plaintiff  produced  a  parchment  without  sig« 
natures  or  seals.  This  the  defendant  proposed  to  read 
as  a  deed,  or  at  least  as  evidence  of  one,  which  the 
learned  Judge  would  not  permit  He^  however,  upon 
the  authority  of  JRoe^  d.  Biimej  v.  Rawlins  (a),  received 
it  in  evidence  as  a  document  coming  out  of  the  hands  of 
the  opposite  party.  It  was  dated  29th  November^  1614» 
and  was  from  Lord  Wootton  to  EdxvardSf  of  two  tenements, 
one  of  which  consisted  of  sixty-one  and  a  half  acres,  of 
thereabouts,   in  various  closes  there  named,   together 

(«)  7  East,  279. 
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with  all  commons  of  pasture  and  of  turbary  on  the 
mountain,  and  all  other  the  waste  lands  belonging  to 
the  abbey  of  Falle  Cnicis,  reserving  to  the  grantor  all 
mines  and  minerals  and  timber  trees,  together  with  a 
right  to  cut  turves  and  n  rent  heriot  and  a  relief  lieriol, 
and  a  £ne  on  alienation,  with  a  clause  of  diMrcss  if  not 
paid :  a  fee-farm  rent  of  4/.  l^s.  ^d.  was  aUo  rcserveil 
jointly  for  the  two  tenements  granted.  They  then 
gave  in  evidence  a  grant  dated  September  4.  1686,  from 
Richard  Ed-wards,  John  Ap  Thomas,  and  William  his 
Bon,  to  William  Williams,  Esq.  of  a  messuage  and  land  in 
Aiifi^iV  in  fee;  and  proved  farther,  that  from  the  year 
17tS  down  to  the  present  time,  two  different  fee-farm 
rents,  of  2l.  ds.  Ad.  eacli,  appeared  in  the  steward's 
accounts  belonging  to  the  family  otJii/nne,  one  as  being 
received  from  the  owner  of  Blaen  Nantty  faim,  and 
the  other  front  another  farm  called  Blaen  Cww,  both 
in  the  parish  oi  Nantir.  It  appeared  that  Sir  W.  W. 
Wynne  was  the  j'cprescntolivL'  both  of  Lord  Wootion  anci 
William  Williams,  Esq.  They  then  proposed  to  read, 
in  evidence,  counterparts  of  leases  granted  to  dilTerent 
persons  not  connected  with  the  plaintiil^  of  minerals  in 
other  parts  of  the  waste  of  the  manor,  but  not  in  the 
place  in  question.  The  learned  Judge  rejected  these, 
and  told  thejury  that  the  parchment  dated  \614,  whicli 
had  been  read  in  evidence,  was  not  entitled,  under  the 
circumstances  of  the  case,  to  much  weight,  and  was  not  to 
be  conudered  by  them  as  any  evidence  of  a  deed  of  that 
tenor ;  and  the  jury  thereupon  found  a  verdict  for  the 
plaintiff 

PeaAe,  in  last  Michaelmas  term,  obtained  a  rule  nisi 

ibr  a  new  trial  on  two  grounds:    first,  that  the  Judge 

had  not  given  full  effect  to  the  grant  of  1614;   and 

secondly] 
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secondly,  that  he  had  improperly  rejected  the  evidence        1819. 
of  the  leases  of  the  minerals.    And  now 


Jervis  and  Campbell  shewed  cause.  The  document 
could  not  be  considered  as  a  deed,  and  the  learned 
Judge  did  receive  it  in  the  only  way  in  which  it 
could  be  evidence,  viz.  as  a  document  coming  out  of 
the  plaintiff's  hands.  And  all  the  weight  which  was 
proper  to  be  given  to  it  was  given ;  for  the  acts  of  en- 
joyment  proved  were  wholly  inconsistent  with  that 
deed,  and  were  quite  sufficient  to  outweigh  it  altogether. 
As  to  the  rejection  of  the  leases,  it  is  to  be  observed 
that  the  question  was  not,  what  rights  the  defendant 
had  upon  the  wastes  of  this  manor,  but,  whether  the 
locus  in  quo  was  or  was  not  parcel  of  those  wastes. 
Now,  how  could  acts  of  ownership  on  the  other  parts 
of  those  wastes  prove  that  the  locus  in  quo  was  part  of 
them  ?  Besides,  if  they  had  been  received,  they  could 
have  been  of  no  importance  to  the  verdict. 

Peake,  W.  E.  TaurUoti,  and  Teniple^  in  support  of 
the  rule.  Sufficient  weight  was  not  given  to  the  deed 
produced.  The  Judge  told  the  jury  that  it  ^as  entitled 
to  no  weight;  but  as  coming  out  of  the  hands  of  the 
opposite  party,  it  ought  to  have  been  left  to  the  jury' 
to  decide  upon  its  effects.  Doe^  d.  Johnson^  y.  The 
Earl  of  Pembroke  (a),  is  a  strong  case  to  shew  the  effect 
given  to  a  paper  found  in  the  possession  of  a  party 
interested.  The  quantity  of  land  in  that  deed  almost 
exactly  tallies  with  the  plaintiff's  farm;  and  the  pay- 
ment of  21.  65.  M.  by  him  to  the  defendant  is  a  strong 

(a)  llEattf&^A^ 

cor- 


TrmwHin 
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cor  robu  rating  circumstance;  for  the  deed  of  I  CSC 
shews  that  one  of  the  two  teneraeots  mentioned  in  that 
of  1614  was  transferred  to  ^FTWiVim  Williams,  Esq.,  and 
of  course  the  annual  rent  of  4/.  13s.  4(i.  then  became 
divided,  which  exactly  accords  with  the  evidence  of  the 
different  stewards'  accounts.  Tlten,  if  it  be  admitted 
that  this  deed  applies  to  the  land,  it  appears  to  have 
been  a  grant  only  of  a  right  of  common,  which  explains 
the  diSercDt  acts  of  enjoyment  on  the  part  of  the  ploiu- 
tiff.  On  the  second  point,  they  contended,  on  the 
authority  of  the  cases  of  Barry  y.  Bcbliinglon^a),  and 
Stanley  v.  White  {b),  that  the  leases  ought  to  have  been 
received  in  evidence.  The  ground  of  rejection  on  the 
trial  was,  that  the  plaintiff  was  not  party  to  them  j  but 
that  is  immaterial,  Clarkson  v.  Woodkouse  (c),  Rogers  v. 
AUmi.  ((/)  They  relied,  also,  on  the  acts  of  ownership 
exercised  by  the  defendant  iVynnE,  as  laying  a  found- 
,  ftion  for  the  admission  of  the  documentary  evidence  in 
question. 

Abbott  C.  J.  The  Court  have  listened  attentively 
to  the  argument  in  support  of  this  rule,  because  it  is  a 
question  s^id  to  be  of  importance  in  that  part  of  the 
country  where  it  arises ;  but  after  the  fullest  consider- 
ation, I  am  of  opinion  that  no  new  trial  should,  in  this 
cast^  be  granted.  One  ground  on  which  this  cause  has 
been  argued  is,  that  the  learned  Judge  rejected  certain 
leases  of  minerals  in  other  parts  of  the  wastes  of  this 
manor.  Now,  even  supposing  that  in  strictness  these 
were  receivable  in  evidence,  still  that  alone  will  not  be 
sufficient ;    for  it  must  be   further  shewn   and   sub* 


(o)  4  T.  B.  514. 

(c)  5  r.  a.  412. 


(b)  14  Eatt.  332. 
{(I)  1  GimjA  309. 

stantiated. 
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stantiated,  that  if  they  had  been  received,  they  would        1819. 
have  led  to  a  probable  conclusion  in  favour  of  the        "~^ 
defendant;  but  I  am  clearly  of  opinion  they  would  not,        agtmtt 
and  that  the  rejection  was  not  of  any  importance  as  to 
the  result  of  the  verdict      No  new  trial,  therefore^ 
ought  to  be  granted  on  this  ground.    Then,  it  is  said 
that  the  learned  Judge  did  not  give  full  effect  to  the 
deed  which  was  produced  and  read,  and  that  he  told  the 
jury  that  they  ought  not  to  place  any  reliance  upon 
that  document.     I  cannot  say  that  he  was  wrong  in  that 
observation  ;  for  even  supposing  it  to  be  a  deed,  which 
is  doubtful,  or  a  copy  of  a  deed,  still  it  does  not  appear 
to  me  to  afford  any  sufficient  evidence  to  conflict  with 
that  given  for  the  plaintiff.    The  circumstances  do  not 
seem  to  me  sufficient  to  connect  this  deed  in  any  way 
with  the  plaintiff's  land.     There  is,  indeed,  about  the 
same  quantity  of  acres ;  but  that  is  of  little  importance. 
Then  the  pajrment  of  the  sum  of  2l.  6s.  Bd.  is  relied  on, 
the  deed  having  specified  the  payment  for  two  tene^ 
ments  of  the  fee-farm  rent  of  4/.  135.  id.     Supposing, 
however,  that  these  have  weight,  it  is  to  be  remembered 
that  there  are  other  circumstances  weighing  on  the  op- 
posite side.     The  deed  reserves  the  timber  to  the  lord ; 
but  that  has  been  cut  by  the  plaintiff  and  his  predeces- 
sors.     There  is  also  a  heript  and  fine  payable  on  the 
death  of  the  tenant ;  but  no  fine  or  heriot  have  ever 
been  received.     Then,  the  grantee  was  to  have  right  of 
common  over  all  the  commons,  a  right  which  the  tenant 
of  this  farm  has  never  enjoyed.     These  are  circum- 
stances shewing  that  the  plaintiff's  estate  is  not  either  of 
the  tenements  mentioned  in  this  deed ;  but  even  sup- 
posing  that   it  is,    the   deed  grants  certain  closes, 
tegedier  with  nU  commonsi  &€•     It  may  be  doubtful 

whether 
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whether  by  this  word  "  commons"  the  soil  and  freehold 
of  the  unincloaed  lands,  and  not  merely  a  right  of  com- 
mon thereon,  did  not  pass.  The  facts  of  enjoyment 
proved  by  the  plaintiff  would  lead  to  such  a  conclusion, 
and  corroborate  this  idea.  Under  all  these  circum- 
stances, I  cannot  think  that  the  learned  Judge  was 
wrong  in  telling  the  jury  to  lay  very  liitle  stress  on  this 
document.  On  the  second  ground,  therefore,  there  is 
no  reason  for  a  new  trial,  and  the  rule  must  accordingly 
be  discharged. 


Baylet  J.  I  think,  upon  looking  at  the  whole  of 
this  case,  that  this  document  was  entitled  to  but  little 
weight.  It  does  not  appear  that  it  was  ever  executed, 
nor  that  there  was  any  original  deed.  Admitting,  how- 
ever, that  tliere  was  one,  it  does  not  seem  to  me  to  con- 
clude any  tiling  upon  this  question.  The  plaintiff  claims 
sixty  acres  of  Inclosed  and  1 000  acres  of  unincloaed  land. 
And,  upon  this  latter  district,  which  includes  the  locus  in 
quo,  the  plaintiS*  alone  has  exercised  acts  of  ownership. 
For  those  given  in  evidence  by  the  defendant,  of  shoot- 
ing, and  appointing  a  gamekeeper,  &c.,  are  uot  properly 
referable  to  a  right  of  soil.  Unless  the  deed  refer  to 
oth^r  lands,  or  receive  the  construction  last  mentioned 
by  my  Lord  Chief  Justice,  I  do  not  see  h6w  it  can  be 
conustent  with  the  rights  exercised  by  the  plaintiff.  He 
has  cut  trees,  and  the  deed,  a  copy  of  which  has  been 
in  the  defendant's  possession  during  all  the  time,  ex- 
ptressly  reserves  the  trees  out  of  the  granL  Then  the 
lord  reserves  also  a  right  to  dig  turves,  which  has  only 
been  exercised  by  the  express  consent  of  the  plaintifil^ 
^ven  to  Sir  fV.  W.  Wi/ntie,  on  his  application  for  that 
purpose.    Now  it  is  impossible  to  suppose,  that  if  there 

had 
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bad  existed  the  right,  such  an  application  would  ever        1819* 
have  been  made.     Under  the  deed  there  is  reserved  a 


rent  heriot,  and  a  relief  heriot,  and  a  fine  on  alienation ;  agtdnu 
but  none  have  ever  been  demanded.  Then,  as  to  the 
fee-farm  rent,  it  is  said,  that  by  the  deed  of  1686,  one 
tenement  came  into  the  Wynne  family;  and  so  only 
21.  6s.  8d.  remained  payable  of  the  4/.  13s.  4d.  reserved 
by  the  deed.  But  there  is  nothing  in  that  deed  which  at 
all  identifies  the  land  with  either  of  the  tenements  con- 
tained in  that  of  1614.  And  the  farm  included  in  the 
deed  of  1686  has  never  exercised  any  right  whatsoever 
on  this  moor.  I  think,  therefore,  that  in  the  observ- 
ations made  on  this  document,  the  learned  Judge  was 
right.  On  the  other  point,  also,  I  am  of  opinion,  that 
the  evidence  was,  in  this  case,  properly  rejected.  When 
once  it  has  been  established  that  the  locus  in  quo  is 
part  of  one  entire  district,  honor,  or  manor,  it  is  compe- 
tent to  give  in  evidence  acts  done  on  other  parts  of 
that  district,  honor,  or  manor,  in  order  to  shew  a  right 
to  the  locus  in  quo.  But  here  that  preliminary  proof 
was  not  given.  Besides,  if  it  had,  proving  a  right  in 
other  parts  of  the  waste  to  the  minerals  would  not 
have  been  materiaL  The  only  inference  would  then 
have  been,  that  the  defendant  was  entitled  to  the  mi- 
nerals here  :  but  that  would  not  have  been  sufficient  to 
justify  the  present  trespass.  I  am  therefore  of  opinion 
that  there  should  not  be  a  new  trial. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  leases 
were  properly  rejected  on  account  of  no  previous  proof 
being  given  that  the  locus  in  quo  was  part  of  a  larger 
district  to  which  those  leases  applied ;  and  if  they  had 
been  received,  they  would  only  have  been  evidence  of 
the  defendant's  right  to  the  minerals  under  the  locus  in 
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Ttewhitt 
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qu(x  The  other  document  which  was  received  does 
not  appear  to  me  to  have  been  applicable  to  the  lands 
in  question ;  and  if  it  werc^  the  usage  confirms  the  con* 
struction  given  to  it  by  my  Lord  C.J.  Upon  the 
whole,  I  think  there  is  no  ground  for  a  new  trial. 


Best  J.  concurred. 


Role  dischaiged. 


Tuesday, 
May  1  Itfa. 

Where  a  sheriff. 
cUumed  as  of 
right,  upon  a 
warrant  issued 
by  him  in  the 
execution  of  his 
office,  a  larger 
fee  than  he  was 
entitled  to  by 
law,  and  the 
attorney 
paid  it  in  ig- 
norance of  the 
law :  Held 
that  the  latter 
might  maintain 
money  had  and 
received  for  the 
excess  paid 
above  the  legal 
•fee,  or  might 
set  off  the  same 
in  an  action  by 
the  sheriff 
against  liim. 

Held,  also, 
that  the  sheriff 
was  not  entitled 
to  more  than  a 
fee  of  four- 
pence  upon 
every  warrant 
issued  by  him. 


D£w,  Esq.  against  Parsons,  Gent. 

T^ECLARATION  for  work  and  labour,  and  money 
counts.     Plea,  general  issue,  and  notice  of  8et-o£ 
The  action  was  brought  by  the  plaintiff  as  sheriff  of  the 
county  of  Hereford^  to  recover  from  the  defendant,  an 
attorney  residing  in  a  neighbouring  county,  4s.  l^/., 
being  3^.  Gd.  claimed  by  the  plaintiff,  as  the  fee  on  a 
warrant  issued  by  him,  in  a  cause  in  which  the  defendant 
was  attorney,  and  7d*  for  the  postage  of  a  letter.     The 
defendant  claimed  to  set  off  either  the  whole  or  part  of 
a  sum  of  10^.  Gd.  which  his  clerk  had  paid  to  the  plain- 
tiff on  the  issuing  three  warrants  under  one  writ  against 
three  defendants.  The  clerk  paid  it,  on  its  being  claimed 
by  the  plaintiff,  as  of  right,  for  the  warrants,  and  on 
mentioning  it  to  the  defendant,  the  latter  disapproved 
of  it,  and  said  that  it  was  an  imposition.     The  plaintiff 
claimed  a  fee  of  3^.  6rf.  for  every  warrant  when  issued 
for  an  attorney  residing  out  of  his  county,  and  2s.  6d. 
when    issued    for    an    attorney    residing   within    the 
county ;  and  it  appeared  that  such  fees  had  for  many 
years   usually  been   paid   in  the  county  of  Hereford. 
If  he   was  entitled    only  to    2s.   Sd.   on  each  war- 
rant. 


PABtoiri. 
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rant,  then   there  was  a  balance  of  one  penny  diie        1819. 
to  him ;  if  he  was  entitled  to  less  than  that  sum,  then  " 

Dtw 

he  was  not  entitled  to  recover.  At  the  trial  before  agabui 
Holroyd  i.  at  the  last  Summer  assizes  for  the  county  of 
Hereford^  the  plaintiff  objected  that  this  was  a  payment 
made  with  a  full  knowledge  of  all  the  facts,  though 
under  a  misapprehension  as  to  his  legal  liability,  and 
therefore  that  it  could  not  be  recovered  back,  and  conse- 
quently was  not  the  subject  of  set-off.  The  learned 
Judge  admitted  the  evidence,  and  was  of  opinion  that 
the  plaintiff  was  entitled  to  charge  only  4td.  for  each 
warrant,  and  the  balance  of  the  account  being  then 
against  the  plaintiff^  he  was  nonsuited.  A  rule  nisi 
having  been  obtained  in  last  Michaelmas  term  for  set» 
ting  aside  this  nonsuit, 

Cross  now  shewed  cause.  The  defendant  is  clearly 
entitled  to  set  off  a  sum  of  money  which  was  wrongfully 
exacted  from  him  under  a  claim  of  right  It  is  against 
good  conscience  that  the  plaintiff  Should  retain  it,  and 
money  had  and  received  will,  therefore,  lie  against  him 
to  recover  it  back.  Bize  v.  Diciason(a\  Astley  v. 
Reynolds  (6),  Jom  v.  Perchard  (c),  Longdill  v.  Jones  (rf), 
are  authorities  in  point,  and  if  so,  it  may  be  claimed 
by  way  of  set-off  in  this  action.  The  sheriff  at  com- 
mon law  was  not  entitled  to  make  any  charge  to  the 
suitors  for  executing  the  process  of  the  Court  He  is 
bound  by  law  to  execute  the  process  of  the  Court  He 
is  an  officer  of  the  Court  for  that  purpose ;  to  refuse  to 
execute  the  process  is  an  indictable  offence,  and  he 
may  be  compelled  by  attachment,  Daltoriy  Sheriff,  202. 
Hescott's  case,  {a)     At  common  law,  therefore,   the 

(a)  1  r.jR.  285.  (6)      Str.  915.  (c)  2^.507. 

(d)  1  Starkiet  345.  (e)     Saik.ZSO, 

sheriff  . 
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1819.        sheriff  has  no  claim  which  he  can  enforce  by  action. 
^  By  the  statute  Westminster  1 .  c.  26..  which  Lord  Q^e 

against  gays  was  made  in  affirmance  of  the  common  law,  it  is 
expressly  enacted,  ^*  that  no  sheriff  shall  take  any  reward 
to  do  his  office,  but  shall  be  paid  of  that  which  they 
bold  of  the  king,  and  he  that  so  doth  shall  yield  twice 
as  much,  and  be  punished  at  the  king's  pleasure." 
Lord  Colcej  in  commenting  on  this  statute  (a),  says  at 
this  day  they  can  take  no  more  for  doing  their  office 
than  has  been  since  this  act  allowed  to  them  by  au- 
thority of  parliament.  Walden  v.  Vessey  (5),  Wood^  • 
gate  V.  KnatchbuU  {c\  and  the  judgment  of  Lord  EUeth- 
borough  C.  J.  in  Graham  v.  GryUs  {d)^  are  authorities 
to  shew  that  at  common  law  the  sheriff  could  not  take 
any  fees  for  executing  his  office.  The  right,  therefore^ 
if  it  exist  at  all,  must  be  by  statute.  The  first  and  only 
statute  upon  the  subject  of  warrants,  is  the  23  Hen.  6. 
c.  9. ;  it  enacts  that  the  sheriff  shall  take  no  more  than 
\d*  for  the  making  of  any  warrant  or  precept ;  the 
word  warrant  being  coupled  with  precept  must  mean 
this  species  of  warrant :  but  if  this  be  not  a  warrant 
within  the  meaning  of  that  act,  the  plaintiff  is  entitled 
to  no  fee  whatever.  If  it  be  within  the  act,  then  he 
can  only  claim  Ad.  for  each  warrant,  and  if  so,  he  has 
been  overpaid. 

W.  £•  TavMan.  The  defendant  is  not  entitled  to  set 
off  in  this  action  this  sum  of  money  which  he  was  not 
compellable  to  pay,  but  which,  with  a  full  knowledge  of 
all  the  facts,  though  under  a  mistake  as -to  the  law, 
he  actually  paid  to  a  person  claiming  as  of  right;  and 

(a)  2  Insk,  210.  (6)  Latch.  15. 

(c)  3  T.  R.  158.  (d)  2M.iS,  297. 

Brisbane    % 


Pauo^i. 
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Brisbane  v.  Daeres  {a)f  is  an  authority  upon  this  point.        1819. 
Secondly,  this  is  not  claimed  as  a  fee,  but  a  compem-  .^^' 

«tion  for  work  and  labour.  It  is  physically  impossible  jigainti 
for  the  sheriff  to  execute  in  person  all  the  duties  of  his 
office;  it  becomes  a  matter  of  necessity,  therefore,  to 
employ  others  in  his  aid,  and  such  persons  must  be 
remunerated  for  their  labour ;  and  it  is  most  reasonable 
that  the  ^eriff  should  be  allowed  to  receive  a  com- 
pensation from  suitors  for  doing  that  which  it  is  im- 
possible for  one  person  to  perform.  The  statute  of 
23  Hen.  6.  applies  to  the  case  of  defendants  and  not  of 
plaintifis.  For  that  statute  enacts,  that  the  sheriff,  &c 
shall  let  out  of  prison  all  persons  by  them  arrested  or 
being  in  their  custody,  under  any  bill  or  warrant,  &C., 
and  then  the  same  clause  goes  on  to  say,  that  the  sheriff 
shall  take  no  more  fee  than  four-pence  for  every  war- 
rant. It  applies,  therefore^  to  fees  claimed  of  defend- 
ants arrested  and  in  his  custody,  and  not  to  fees . 
claimed  of  plaintifis.  And  he  cited  (b)  Fuller  v.  Preslf 
and  Creswell  v.  Hoghion  (c),  to  shew,  that  this  was  ige- 
neral]y  understood  to  be  the  meaning  of  the  act.  And 
Martin  v.  Slade  {d)^  is  an  authority  expressly  in  poipt 
to  shew,  that  at  this  day,  the  fees  of  the  sheriffs  are  not 
to  be  regulated  by  the  stat  Hen.  6.  Besides,  it  has 
been  the  invariable  practice  to  allow  as  costs  between 
parties  in  the  suit,  reasonable  fees,  paid  to  the  sheriff 
upon  all  warrants.     Boldero  v.  Mosse.  {e) 

Abbott  C.  J.  This  question  comes  before  the  Court 
in  a  different  shape  from  those  which  existed  in  the 
cases  cited.     For  this  is  in  substance  like  an  action  by 


(a)  5  Taunt,  143. 

(*)  7T.R.  109. 

(c)  6  r.  Jl.  55S. 

{d)  2NewBep.S^ 

(e)  5T.Jt.417. 

• 
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J  8Ltf*        the  sheriff  to  recover  his  fees ;  and  in  that  case,  he  must 
^  by  law  make  out  his  title  to  them;  and  if  he  does  not 

Dew  ^  ' 

««otru<  do  SO,  the  defendant  will  be  entitled  to  s<et  off  the  sum 
which  has  been  overpaid.  We  do  not  feel  ourselves  at 
liberty  to  say  that  the  usage  which  is  stated  to  have 
prevailed  is  sufficient  to  have  repealed  an  act  of  parliar 
ment.  At  the  <X)mmon  law,  the  sheriff  was  not  en- 
titled to  make  any  charge  for  executing  a  writ^  and 
therefore^  if  he  has  any  claim,  it  must  be  under  the 
provisions  of  some  statute.  That  brings  us  to  the  con- 
sideration of  the  statute  23  Hen.  6.  c.  9. ;  and  the  qaes^ 
.  tion  is,  whether  the  word  warrant,  there  used,  in  respect 
of  which  the  sum  of  4£f.  only  is  to  be  paid,  means  such  a 
warrant  as  that  for  which  the  charge  which  is  the  sulgect 
of  the  present  action  is  made.  And  it  seems  to  me  that 
it  does,  and  that  the  sheriff  was  only  entitled  to 
make  the  charge  of  Aid.  for  each  of  these  warrants. 
But  if  this  were  not  so,  it  will  not  materially  afibct  our 
judgment  on  the  present  occasion.  For  if  this  case  be 
not  within  the  23  Hen.  6.  c.  9.,  the  sheriff  wocfld  not 
be  entitled  to  any  thing.  The  charge  in  this  case  may 
be  reasonable,  but  it  is  contrary  to  law,  and  cannot, 
therefore,  be  allowed.  The  consequence  is,  that  this 
rule  must  be  discharged. 

HoLROYD  J.  (a)    I  am  of  the  same  opmion,  that 
this  nonsuit  must  stand.    If  the  defendant  has  paid 
more  money  than  the  sheriff  is  allowed  by.  law  to  de- 
mand as  his  fee,  the  sheriff  cannot  retain  that  sur- 
plus, and  must  (if  required  so  to  do)  return  it  to  the 

(a)  Ba^  J.  had  Uft  Om  Court. 

}  defend- 


Parsons. 
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defendant.  It  follows,  therefore,  that  the  defendant  1819. 
has  a  right  of  set-off  on  the  present  occasion.  Now  — 
the  sheriff  is  not  entitled  to  any  fees,  except  those  againft 
given  to  him  by  some  act  of  parliament ;  and  the  only 
act  within  which  these  warrants  seem  to  be  included  is 
the  23  Hen.  Ck  s.  9.  By  that  act,  the  sheriff  is  em- 
powered  to  take  only  4d,  for  each  warrant.  If  so,  unless 
some  other  act  of  parliament  can  be  found  to  authorize 
a  larger  payment,  the  sheriff  can  make  no  further  claim, 
for  no  usage  can  prevail  against  a  positive  enactment  of 
the  legislature.  It  is  said,  that  langer  sums  than  those 
mentioned  in  the  23  Hen.  6.  have  been  allowed  in 
different  cases.  But  there  is  not  any  case  which 
shews  that  those  sums  have  been  allowed  upon  a 
claim  made  by  the  sheriff  or  his  bailiff;  and  per- 
haps those  cases  can  be  explained  thus.  The  plain- 
tiff may  desire  a  special  bailiff  to  be  named  for  the 
purpose  of  executing  the  writ,  and  for  that  he  may 
be  liable  to  pay  a  reasonable  sum  to  the  sheriff,  and 
that  sum  may  have  been  allowed  to  him  on  his 
taxation  of  costs,  as  being  an  expence  reasonably 
incurred  by  him  in  the  course  of  a  cause.  Ih  that  way, 
perhaps,  the  allowance  of  one  guinea,  levy  money, 
mentioned  in  some  of  the  cases,  may  be  supported. 
But  this  case  is  very  distinguishable,  and  seems  to  me 
to  fall  within  the  very  words  of  the  statute. 

Best  J.  Where  the  sheriff  makes  a  claim  for  fees 
he  is  to  be  strictly  confined  to  the  limits  allowed  by  the 
law;  but  a  party  who  has  actually  paid  the  fees  claimed 
in  the  course  of  a  cause,  may  be  in  a  very  different^ 
situation  from  the  sheriff  who  has  claimed  them,  and 
may  have  such  allowed  to  him  in  taxation  of  costs,  as 
he  may  reasonably  be  expected  to  pay.     No  act  of 

^    P  p  2  parlia- 
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parliament  authorises  the  fees  claimed  in  this  cue ;  and 
it  is  quite  clenr,  at  common  law,  that  the  iherifT  is  en- 
titled to  no  compensation.  Besides,  if  independently  of 
anv  act  of  parliamenl,  it  were  competent  for  him  to 
oatablifih  a  claim  by  usage,  still  no  sufficient  usage  has 
been  proved  to  exist  in  this  case ;  for  that  which  is 
stnted  to  exist  is  quite  absurd,  being  3s.  6d.  for  each 
warrant,  if  the  attorney  resides  within  the  county,  and 
3j.  fid.  if  he  resides  out  of  iu  If,  however,  it  had  been 
a  reasonable  usage,  it  could  not  have  been  set  up  against 
an  act  of  parliamenl.  The  case  stands  thus:  if  it  be 
within  the  stat.  23  Hen.  6.  the  slierifi*  is  entitled  to  Id.  .- 
U'  it  be  not,  he  is  entitled  to  nothing.  Then,  as  to  the 
question  of  set-off,  I  am  clearly  of  opinion  that  the 
defendant  is  entitled  to  set  off  what  he  has  overpaid  to 
the  sheriff;  for  this  is  not  like  Brisbane  v.  Dacres,  the 
case  of  a  voluntary  payment.  In  that  case,  both  parties 
were  equally  cognizant  of  the  situation  in  which  tb^ 
stood ;  but  here  that  was  not  the  case.  Upon  the 
whole,  I  think  the  nonsuit  was  right,  and  that  this  nile 
nuat  be  discharged. 

Role  diicfaarged. 


'   ftMJi)4gni«llt 


Sansom  and  Others  agaimt  Goode. 

pVLLER  had  obtuned  a  rule  nisi  in  this  caoae, 
for  letting  ande  a  warrant  of  attorney,  and  the 
judgment  and  execution  iheroon,  on  tlie  ground  that 
the  defeazooce  only  stated  the  sum  secured  by  the 
judgBUJit,  without  nctittuig  collatcEal   Mcaritits.     it 
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appeared,  upon  the  affidavits,  that  in  January^  1 8 1 8,  the        1 8rl  9. 
defendant  had  given  his  promissory  note  to  the  plain-        "^ 
tiffi  for  the  amount  of  3093/.,  in  payment  of  goods         againtt 
which  he  had  purchased.     A  meeting  afterwards  took 
place  between  the  parties  for  the  purpose  of  arranging 
the  mode  of  paying  the  debt    The  defendant  then,  to 
prove  his  solvency,  produced  invoices  of  consigumenta 
of  goods  coming  to  him  from  abroad ;  he  was,  how- 
ever, arrested  at  that  meeting,  and  the  plaintifis  in- 
sisted upon  his  executing  the  warrant  of  attorney  in 
question,  with  power  to  them  to  reserve  to  themselves 
the  consignments  when  they  should  arrive.    The  war- 
rant of  attorney  was  accordingly  executed,  and   the' 
indorsement  merely  stated,  that  it  was  given  to  secure 
the  payment  of  the  sum  mentibned,  with  lawful  interest, 
and  the  costs  of  entering  up  the  judgment,  without 
mentioning  the  collateral  security  of  the  promissory 
note ;  and  the  Court  granted  the  rule,  on  the  authority 
of  MoreU  v.  Dubost.  (a)      And  now,    after  bearing 
Marryat  against,  and  Puller  in  support,  of  the  rule. 

Per  Curiam,  It  was  decided  by  this  court,  in  the 
case  of  Shaw  v.  Evans  (&),  that  a  warrant  of  attorney  is 
not  avoided  against  an  innocent  party,  by  an  entire 
omission  to  comply  with  the  rule  of  Michaelmas^  42  G.  3» 
It  follows,  therefore,  that  the  defect  of  a  defeazanc^ 
in  omitting  only  to  state  a  collateral  security  for 
the  debt  for  which  the  warrant  of  attorney  is  givtt^ 
does  not  ^void  that  instrument. 

Rul^  dlkharg99d.  (jty. 

(e)  PartHdgfi  ▼.  Frasau  7  Tkimi:  S&t, 
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I 

1819. 


«i«w%»        The  King  against  The  Company  of  Froprietor? 

of  the  BiBMiNGHAM  Canal  Navigations. 

Wbovacuut  TJPON  hearing  the  appeal  of  the  company  of  pro- 

dcrtbe8C^3.y  prictors   of  the  Sirmingiam  canal  navigationsy 

cd  no  dnue  as  against  a  rate  made  for  the  relief  of  the  poor  of  the 

^SiI^Sr^^  parish  of  Sushbwy  and  hamlet  of  Mosdeyf  in  the 

^  ^^*!!?^.  county  of  Stafford^  whereby  they  were  rated  for  their 

oiiMr  cama  wm  houscs,  louds,  locks,  towing-pathsi  and  that  part  of  the 

nndc  under  the  _  ^ 

S8G.3.  C.9S.,  9anal  lying  within  the  parish  of  JSksAdury,   and  for 

diic^tobe  tolls  and  duties  arising    therefrom,  at  the  sum    of 

3U^J,^jJ^  S«.  2s.  6A,  the  sessions  confirmed  the  rate,  subject  to 

"^^  ^"^  ^  the  opinion  of  this  Court,  upon  the  following  case; 

wPBon^  by  By  8  G.  S.  c.  38.  a  power  was  given  of  making  and 

irbkih  it  wm  maintaining  a  navigable  cut  or  canal  from  Birmngham 

Si'^Jdj^,  *^  Bilstort;  and  from  thence  to  Avtherletf,  in  the  parish 

powers,  provi-  ^f  Busfibuhj.   theic  to   communicatc  with   tlie    canaT 

Bions,  rcstric-  ^ 

tions,  exemp-      niaklng  bctweeii  the  rivers  Severn  and  Trent ;  and  the 

tions,  &c.  con- 
tained in  each     proprietors  were  incorporated  by  the  name  of  The  Pro- 

mer  acts  should  prietors  of  the  Bi?'mifigham  Caxisl  Navigation.      That 

Sttct7rom"each  ^^^  ^^^^  ^^^  Contain  any  provisions  or  clause  relating  to 

^*^*I^"^*^"  P^^'oc'^^^l   ^^^^   ^^  charges.      By  23  G.  3.  c,  92„  tlie 

58G.3.C.19.,  proprietors  of  another  undertaking  were  incorporated 

reciting  that  it        ,  .         •  i-   rr>t  r>t  n    -n  - 

was  expedient     by  the  name  ot  The  Company  of  Proprietors  of  the 

to  extend  one 

tyttem  of  nianagrmcnt  to  the  whole  canaly  it  was  enacted  <'  That  all  the  canals,  fee.  so 
made  as  aforesaid  under  the  former  acts,  or  any  of  tliem,  should  be  deemed  part,  parcel, 
and  member  of  the  Birmingham  Canal  Navigations,  and  be  considered  as  included  and 
gOTemcd  by  all  the  clauses,  &c.  in  the  23  &  24  G»  5^  (save  and  except  so  mucli  thcrt.»of 
as  related  to  exemptions  from  stamp  duties,  or  the  quantum  of  tolls  to  be  collected,)  jis  if 
the  same  had  been  described  in  the  23  G.  5.,  as  part  of  the  vxtrks  to  be  mitde  and  done  under 
and  In/  virtue  of  t fiat  act  :*'  It  was  held  that  this  provision  only  incorporated  these  canals, 
&c.  for  the  purpose  of  management,  and  that  it  did  not  auUiorise  the  canal  originally 
made  under  the  8  G.  3.  to  be  rtOed  to  the  parochial  taxes  in  the  special  manner  pointed 
out  by  the  23  G.  3. 
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Birmingham  and  Fazel^  Cannl  Navigation.     And  by         1819. 
that  act  it  was  enacted  that  the  said  company  of  pro-       """"" —  . 
prietors  should  from  time  to  time  be  rated  to  all  parlia-         against 
mentary  and  parochial  taxes,  rates,  and  assessments,  for     Bikmix^iiam 
or  or  in  respect  of   the  lands  and  grounds  to  be  '' 

purchased  or  taken,   and  all  warehouses    and  other 
buildings  to  be  erected  by  the  said  company  of  pro- 
prietors, in  pursuance  of  this  act,  in  the  same  propor- 
tions as  other  lands,  grounds,  and  buildings  lying  near 
the  same  are  or  shall  be  rated.     By  24  G.  3.  sess*  2» 
c.  4.  these  two  companies  were  united  and  incorporated 
together  into  one  body  corporate,  by  the  name  of  The 
Company  of  Proprietors  of  the  Birmingham  and  Bir- 
mingham  and  Fazeley  Canal  Navigations.     And  it  was 
thereby  enacted,  that  none  of  the  clauses,  powers,  pro- 
visions, restrictions,  exemptions,   matters,  and  things, 
contained  in  the  d  G.  3.,  were  meant  or  intended,  or 
should  be  deemed,  adjudged,  or  taken  to  extend  to  the 
navigable  canals  or  cuts,  or  other  works  authorized  to 
be  made  by  the  23  G.  3. ;  and  that  none  of  the  clauses, 
powers,   provisions,  restrictions,   exemptions,  matters, 
and  things  contained  in  the  said  last-mentioned  act, 
were  meant  or  intended,   or  should  be  deemed,  ad- 
judged, or  taken  to  extend  to  the  navigable  canal  or 
cuts,  or  to  any  other  works  authorized  to  be  made  by 
the  8  G.  3.,  but  that  the  same  should  be  and  remain 
separate  and  distinct  from  each  other,  in  like  manner  ai 
they  would  have  done  in  case  that  act  had  not  been 
made,  or  the  said  respective  companies  had  not  been 
united.     Subsequently  tb  this  period,  several  other  acts 
passed  relative  to  these  canals,  by  one  of  which  their 
name  of  incorporation  was  changed  to  <*  The  Company 
of  Proprietors  of  the  Birmingham  Canal  Navigations." 
By  58  G.  3.  c.  1 9«  intituled  **  An  Act  for  altering  ex- 
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jJianiDgy  and  amending  the  several  acts  of  parliament 
passeJ»  relating  to  the  Birmingham  canal  navigations^ 
and  for  improving  the  said  canal  navigations;"   after 
reciting  the  acts  of  the  8th,  9th,  23d,  2^th,  25th,  46tb, 
5l8t,  and  55th  years  of  the  reign  of  his  said  majesty, 
and  after  reciting  that,  in  pursuance  of  the  said  seTeral 
recited  acts  or  some  of  them,  the  company  of  proprietors 
pf  the  Birmingham  canal  navigations  had  made  several 
different  navigable  canals,  cuts,  and  communications : 
all  which  had  been  ascertained  to  be  of  very  great 
public  utility,   and  that  doubts  had  arisen   and  then 
existed,  whether  the  whole  and  every  part  of  the  canals 
and  cuts  intended  to  be  comprized  under  the  name  of 
The  Birmingham  Canal  Navigations,   had  been  duly 
incorporated  therewith ;  and  it  had  been  found  very 
inconvenient  to  have  different  acts  of  parliament,  appli- 
cable for  the  same  purposes^  to  different  yet  intersecting 
and  adjoining  parts  of  the  said  Birmingham  canal  navi- 
gations; and  it  was  highly  expedient  to  extend  one 
system  of  management  to  the  whole  thereof,  in  such 
way  as  to  render  the  same  n^orc  simple,  and  to  alter 
such  parts  of  the  former  system  as  were,  by  experience, 
found  improper,  or  had  been  by  circumstances  rendered 
unavailing,  and  particularly  to  impower  the  said  com- 
pany of  proprietors   of    the  Birmingham  canal  navi- 
.  gations  to  contract  by  the  year  or  otherwise,,  with  the 
owners  of  iron  and  other  works  situate  near  the  sam^ 
for  the  tonnage  of  raw  materials  carried  to  or  for  the 
me  of  their  works  along  the  line  of  the  said  canal, 
without  passing  a  lock,  which  would  be  very  desirable 
for  the  owners  of  such  iron  and  other  works,  and  of 
great  public  benefit;  it  was  enacted,  that  from  and  after 
the  passing  of  that  act,  ^*  all  the  canals,  ccJlateral  cats^ 

and 
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aad  navigable  communications  so  made  as  aforesaid^  by         1819. 

the  company  of  proprietors  of  the  Birmingham  canal        — - 

Tl)#  Kims' 
navigations,  under  and  by  virtue  of  all  or  any  of  the        agnmt 

said  recited  acts,  or  ai^  of  them,  shall  from  the  time  of    T^nimrifw- 
the  making  thereof  respectively   be  and  be  deemedi     C«MiC<«i|fc' 
taken,  and  considered   to   be   as  part,    parcel,    and 
member  of  the  Birmingham  canal  navigations ;  and  all 
and  every  such  part  and  parts  of  the  said  canals,  col- 
lateral cuts,  and  navigable  communications,   and  the 
lands,  buildings,  tenements,  and  hereditaments  already 
purchased  or  taken  for  the  purposes  thereof,  by  virtue 
and  in  pursuance  of  the  powers  of  the  said  recited  act% 
or  any  of  them,  and  as  have  not  been  already  declared 
by  any  of  the  said  recited  acts  to  be  considered  as  part 
of  the  works  made  and  done  under  and  by  virtue  of  the 
said  recited  act  of  the  2S  G.  3.,  shall  be  considered  to  be 
included  and  comprehended  in,  and  governed  by  all  and 
every  of  the  clauses,  matters,  and  things  contained  in  the 
said  recited  acts  of  the  2dd  and  24th  of  the  king,  so  fiur 
as  the  nature  and  circumstances  of  the  case  vdll  admits 
save  and  except  so  much  thereof  as  relates  to  exemp- 
tions from  stamp  duties,  or  to  the  quantum  of  rates  or 
tolls  to  be  collected,  or  as  may  be- by  this  act,  or  have 
been  by  any  other  act  relating  to  the  said  Birmingham 
cflftial  navigations,  altered  or  repealed,  as  if  the  same 
had  been   described  in  the  said   recited   act  of  the 
2dd  G.  3.,  as  part  of  the  works  to  be  made  and  done^ 
under  and  by  virtue  of  that  act*    The  branch  of  the 
canal  navigations,  made  under  the  powers  and  autho* 
rities  contained  in  the  8  G.  3^  passes  a  short  distance 
through  the  parish  of  Bushbury^  and  the  junction  of 
^e  Birmingham  canal  with  the  Sktffbrds/iire'VDd  Wor^ 

cesUrsJiire 
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cestershire  canal,  is  at  jinlherltn/,  in  the  said  psrisfa  of 
Bushbtm/,  where  the  company  of  proprietors  ha7e  b 
toll-house,  at  which  part  of  the  rates  and  tolls  to  be 
collected  under  the  said  several  acts  of  parliament,  and 
in  particular  the  tolls  and  duties  on  boats  passing  from 
Birmingham  to  AutherU^,  or  passing  from  any  inter* 
mediate  places  between  Birmingham  and  Autherley  to 
Autkerky  aforesaid,  became  due  and  are  payable,  and 
were  actually  paid  to  the  amount  of  the  sum  of  1 734/., 
at  which  the  said  company  of  proprietors  were  rated  to 
the  relief  of  the  poor  in  the  rate  appealed  against ; 
and  the  said  company  of  proprietors  have  been  rated 
to  the  relief  of  the  poor  of  Bushbury  and  hamlet  of 
MoxUy,  for  and  upon  the  rates  and  duties  becoming 
due  and  payable  within  Bushbury  and  the  hamlet  of 
MoseUy,  in  the  same  form  and  upon  the  same  sum  M 
the  rate  appealed  against  since  the  year  1804,  and 
have  paid  all  the  rates  granted  to  the  overseers  of 
Biakbuiy  and  the  hamlet  of  Moseley,  except  the  rate 
appealed  sgatnsL 

iSmryaty  Gumey,  and  Pettit,  in  support  of  the  order 
of  sessions,  were  stopped  by  the  Court. 

Scarlett,  Denman,  Russell,  and  MarUey,  contra.  The 
qneition  turns  upon  the  construction  which  the  Court 
will  give  to  the  two  acU  of  the  58  G.  3.  and  23  G.  3. 
The  former  of  these  recites,  that  different  works  had 
been  done  by  various  acts  of  parliament  which  hod  been 
of  great  public  utility,  and  that  it  being  found  incon- 
venient to  have  so  many  acts  applicable  to  them,  it  was 
desirable  to  bring  them  under  one  systnn  of  manage* 
ment;   and  then  enacts,   that  these  respective   wotIcs 
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shall  be,  and  be  considered  to  be  included  and  goveraed         1819« 
by  the  2S  G.  3,,  and  24  G.  3,,  so  far  as  the  nature  of  the      ^   , 
case  would  admit,  as  if  they  had  been  described  in  the.        agm$ut 

The 

23  G.  3.,  as  part  of  the  works  to  be  made  and  done  under     Bikmutovam 
that  act.  Now,  amongst  the  acts  here  recited,  is  found  the  vomp. , 

8  G.  3. ;  and  it  follows,  therefore,  that  the  works  done 
under  that  act,  which  are  those  included  in  the  present 
rate,  are  to  be  taken  subsequently  to  the  58  G.  3.  to  have 
been,  for  ail  purposes,  as  if  made  under  23  G.  3.  If  so^ 
then,  as  by  that  act  they  are  to  be  rated  in  a  special  man- 
ner, this  rate  cannot  be  supported.  But  it  is  contended 
that  the  canal  is  to  be  governed,  not  by  23  G.  3.  only, 
but  by  24  G.  3. ;  and  that  that  part  of  24  G.  3.,  by 
which  the  respective  exemptions  in  dG.3.,  and  2SG.S«, 
are  kept  distinct,  shews  that  the  58  G.  3.  cannot  have 
this  effect.  But  there  were  many  reasons  why  the 
r^ulations  of  24  G.  3.  should  be  kept  alive,  independ- 
ently of  parochial  rates.  The  tolls  imposed  by  8  G.  3. 
and  by  23  G.  3.  were  different,  and  the  powers  to  borrow 
money  were  different  also.  The  object,  therefore^  of  the 
legislature  was  still  to  keep  those  powers  distinct,  not- 
withstanding the  58  G.  3.  Wherever  there  were  incon- 
sistent clauses  in  the  23  and  8  G.  3.,  they  were  to  remain 
distinctly  applicable  each  to  its  respective  canal;  but 
all  the  provisions  of  the  23  G.  3.,  not  inconsistent  with 
any  clause  in  8  G.  3.,  were  to  govern  the  canal  made 
under  that  act.  Then,  as  there  is  no  clause  in  8  G.  3. 
making  that  canal  rateable  in  any  way,  the  clause  giving 
a  special  mode  of  rating,  which  exists  in  the  23  G.3., 
may  well  stand  as  being  perfectly  consistent  with  all  the 
other  clauses  in  the  8  G.  3.  Resides,  in  the  58  G.  3. 
there  is  an  exception ;  for  tlie  works  are  to  be  governed 
by  the  23d  and  24th,  as  if  they  had  been  described  in 

23  G.  3., 
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181^.        28  G.  S.,  except  as  far  as' relates  to  exemptions  fronlir 

-j^  j^j^^      stamp  duties,  or  to  the  quantum  of  the  tolls  to  be  col- 

"^^        lected.     Then  it  follows,  that  for  all  other  purposes  the 

whole  canal  is  to  be  governed  by  28  G.  8. :  if  so,  this 

order  of  sessions  cannot  be  supported. 

Abbott  C.  J.  I  am  clearly  of  opinion,  that  thie' 
question  proposed  to  us  by  the  court  of  quarter  sessions 
should  be  answered  in  the  negative,  and  that  the  order 
of  sessions  should  be  confirmed.  By  the  case  which  has 
been  sent  to  us,  it  appears  that  the  canal  was  originally 
made  under  the  8  G.  8.  c.  SS.^  in  which  act  of  pairlia;^ 
ment  there  was  no  express  provision  exempting  the 
canal  from  parochial  assessments ;  and  it  fbllowed, 
therefore,  that  by  law,  that  canal  was  rateable  according 
to  its  improved  value.  The  inhabitants  of  the  seterar 
parishes,  therefore,  through  which  that  canal  passed^ 
had  acquired  a  vested  right  to  have  the  canal  so  rated ; 
and  a  right  thus  vested  in  them  is  not  to  be  divested  by 
loose,  equivocal,  or  general  expressions  contained  in  a 
subsequent  act  of  parliament,  introduced  by  and  for  the 
benefit  of  those  very  persons  who  were  liable  to  the 
pfeiytnent  of  the  rate.  Subsequent  to  the  8  G.  8.  other 
acts  of  parliament  were  passed,  one  of  which,  the28G.S.9 
introduced  a  special  provision,  as  to  the  mode  of  rating 
ntore  beneficial  to  the  company  than  that  previously 
established  by  law.  By  the  24  G.  8.  the  two  corpor- 
altokis  were  united,  and  the  names  of  the  corporaticMi 
dianged;  subsequently  to  which  the  act  was  passed  itt 
the  58  G.  8.  for  bringing  this  canal  under  onesyst^m  of 
management  Now  that  act  provides  for  two  distinct  ol^ 
jeots;  It  first  recites,  that  doubts  had  arisen  whether  tlia^ 
whdle^Md  every  part  of  the  canak  and  cuts  intMdcri^  to 
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be  eompri^  under  the  name  of  The  Birmingham  Canal  ]  8 19* 
Navigations  had  been  duly  incorporated  there  with;  an4 
then  enacts,  ^^  That  all  and  every  the  canals,  collateral 
cats,  and  navigable  communications  made  by  the  com- 
pany of  proprietors  of  The  Birmingham  Canal  Navigar 
tion,  under  all  or  any  of  the  acts  therein  recited,  shall, 
from  the  time  of  the  making  thereof  respectivdy  be  and 
be  deemed,  taken,  and  considered  to  be  as  part,  parcel, 
.and  member  of  The .Birming?iam  Canal  Navigation*'' 
The  doubt,  therefore,  which  was  recited  in  the  pre- 
amble, was  thus  removed  by  the  enacting  clause.  The 
preamble  proceeds  to  state  a  further  object,  which  ma- 
nifestly was  the  extension  of  the. system  of  management 
on  the  part  of  the  company  oi  proprietors;  but  such .3 
system  of  management  is  entirely  distinct  from  the 
charges  imposed  by  law.  The  words  of  the  act  of  par- 
liament are.  That  it  is  highly  expedient  to  extend' one 
system  of  management  to  the  whole  oanal  in  such  way 
,as  to  render  the  same  more  simple,  and  to  alter  such 
parts  of  the  former  system  as  are  by:  experience  found 
improper,  or  are  by  circumstances  found  unavailing. 
Now,  had  it  stqpped  here,  it  would,  in  my  opimoii,.luivie 
been  perfectly  clear  that  the  system  of  management  there 
qpoken  of  was  a  system  of  ^i^oagement  by  the  compax^ 
of  proprietors  themselves*  Put  what  fi>Uows  puts  that 
out  of  all  doubt;  fpr  the  preamble, proceeds  thu^ 
<<  And  particularly  to  empower  the  saidxompany  of  pro- 
prietors to  contract,"  &c. :  so  that  the  particular  manage- 
ment alluded  to  in  the  preamble  is  a  portion  of  a  system 
of  management  by  the  company  of  proprietors,  which 
sh^ws  what  the  meaning  of  the  words  in  the  former  part 
of  the  preamble  must  be.  This  being  the  pbj^t  stated 
la  the  preamble  the  enacting  duuse  $Dl]Qwa  in  veiy 

general 
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1819.  general  words ;  and  it  statesi  ^^  That  all  and  every  such 
*~"~*  part  and  parts  of  the  said  canals,  collateral  cuts,  and  nar 
agamti         vigable    communications,    and    the    lands,    buildingSi 

The 

.  SiBMDrcKAM     tenements,  and  hereditaments,  purchased  or  taken  for 
Cnai  Coop.     ^^  purposes  thereof,  by  virtue  and  in  pursuance  of  the 
powers  of  the  said  recited  acts,  or  any  of  them,  and  as 
have  not  been  already  declared  by   any  of  the   acts 
Cberem  recited,  to  be  considered  as  part  of  the  works 
made  and  done  under  and  by  virtue  of  the  2S  G.  3^ 
Aall  be  and   be  considered  to  be  included,  compre- 
tiended  in,  and  governed  by  all  and  every  the  clauses^ 
matters,  and  things  contained  in  the  23d  and  24th  G.  3., 
so  far  as  the  nature  and  circumstances  of  the  case  will 
admit,  as  if  the  same  had  been  described  in  the  23  G.  3«, 
as  part  of  the  works  to  be  made  and  done  under  and 
by  virtue  of  that  act."  Now  it  appears  to  roe,  that  those 
general  words  must,  in  sound  construction,  and  accord- 
ing to  all  the  rules  of  criticism,  have  reference  to  the 
object  which  die  legislature  had  in  view,  viz.  the  system 
of  management  by  the  company  of  proprietors,  and 
that  these  canals,  &c  are  only  so  far  included,  compre- 
hended in,  and  governed  by  the  recited  acts,  as  far  as 
that  system  of  management  is  concerned.     There  is, 
however,  an  exception  which  I  have  passed  over,    in 
reading  the  clause,  and  which  appears  to  me  to  furnish 
the  only  legitimate  argument  in  £ivour  of  the  con- 
struction now  contended  for  by  the  company.     That 
exception  is  this,  *<  Save  and  except  so  much  thereof  as 
relates  to  exemptions  from  stamp   duties,   or  to  the 
quantum  of  rates  or  tolls  to  be  collected,  or  as  may  be 
by  this  act,  or  have  been  by  any  other  act  relating  to  the 
said  Birmingham  canal  navigations,  altered  or  repealed.** 
Part  of  this  exception,  it  seems  to  me,  was  reasonably 

12  intro- 
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introduced,    to  obviate  a  doubt  which  might  exist,         1819. 
whetlier,  by  placing  the  different  parts  of  the  canal        — * 

TIm  King 

under  one  system  of  management,  it  did  not  follow,         "(S^ 
that  the  company  could  only  charge  one  rate  through     Bxbmii«um 
the  whole :  the  other  objects  of  this  exception  I  do  not  ^""^ 

so  clearly  see.  In  every  act  of  parliament,  however, 
there  are  many  words  introduced  by  the  legislature  pro 
majori  cauteld,  and  to  prevent  doubts.  However,  it  is 
quite  clear,  that  an  exception,  though  it  may  restrain, 
can  never  enlarge  the  words  of  a  grant,  and  here  the 
words  are  so  plain  as  in  my  opinion  not  to  admit  of 
any  reasonable  doubt«  We  should  be  doing  great 
injustice  to  the  legislature^  to  suppose  that  they  in- 
tended to  take  away  a  benefit  vested,  without  express- 
ing such  intention  in  clear  and  unequivocal  language. 
One  single  word,  die  word  '*  rated,"  ^ould  have  re- 
moved all  doubt  But,  in  the  absence  of  that,  I  do  not 
consider  myself  justified,  in  giving  the  effect  contended 
for  to  the  general  words  used  in  this  clause. 

Bayley  J.  I  am  of  the  same  (pinion;  and  I  think 
this  a  very  plain  case,  and  that  it  falk  neither  within  the 
mischief  intended  to  be  provided  against,  nor  within 
the  words  of  the  enacting  clause  of  the  58  G.  3.  By 
the  8  G.  8.  there  was  created,  what,  for  the  purposes  of 
this  case,  it  may  be  convenient  to  call  the  BUsion 
Canal  Company.  By  the  23  G.  3.  theFazeley  canal  com- 
pany was  created :  and  these  two  companies  remained 
distinct  till  the  24  G.  3.,  by  which  they  were  incor- 
porated by  the  name  of  The  BitTningham  Canal  Navi- 
gation, and  there  never  was  any  doubt  that  that  was  a 
valid  and  complete  incorporation.  Now  between  the 
24  G.  3.  and  the  58  G.  3.  many  ivprks  were  done^  and 
in  my  <q>inioa  bolh  the  preamble  and  the  enacting 

clause 
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1819.  clause  shew  that  it  is  to  these  works  alooe^  that  the 
clause  in  the  58  G.  3.  applies.  The  preamble  recites 
that  doubts  had  been  entertained.  Now  there  are  no 
doubts  as  to  the  works  done  under  the  8th,  but  there 
might  be  doubts  as  to  those  subsequent  to  the  24th  G.  3. 
The  preamble  then  goes  on  to  state  that  it  is  expedient 
to  extend  one  system  of  management  to  the  whole: 
now  no  ingenuity  can  suggest  that  this  question,  as  to 
the  rating,  falls  within  the  mischief  there  assigned. 
For  the  rating  has  no  relation  to  the  system  of  manage- 
ment there  stated.  There  the  enacting  clause  af^liei 
only  to  canals,  collateral  cuts,  and  navigable  communi- 
cations^  made  by  the  Birmingham  canal  navigations: 
now  no  canals  had  been  made  by  the  Birrfiingham  canid 
navigations,  till  after  the  24  G.  3.  The  clause,  there- 
fore^ can  only  apply  to  works  subsequent  to  that  period ; 
for  how  could  it  be  necessary  to  enact  that  those  made 
under  the  8th  or  23d  G.  3.  should  be  deemed  to  be 
part  of  the  BitTaingham  canal  navigation,  inasmuch  as 
no  one  could  doubt  that  Then  the  subsequent  part 
of  the  clause  states  that  the  said  canals,  &c.,  (meaning, 
as  I  apprehend,  those  made  after  the  24  G.  3.,}  should 
be  included  in,  comprehended,  and  governed  by  the 
23d  and  24th  G.  3.  It  seems  to  me,  therefore,  that  the 
.58  G.  3.  does  not  apply  to  the  present  question,  which 
is,  as  to  the  rateability  of  the  canal,  made  under  the 
8  G.  3.  By  that  act  the  parish  had  a  vested  right 
which  could  not  be  taken  away  from  them  without 
words  clearly  and  unequivocally  shewing  such  an  in- 
tention in  the  legislature.  I  think,  therefor^  that  the 
order  of  sessions  was  right 

HoLROTO  J.     I  am  also   clearly   of  opinion,  that 
the  order  of  sessions  ought  to  be  affirmed.     The 

statute 


IN  THE  Fifty-ninth  Yeaxl  op  GEORGE  III.  581 

statute  58  G.  3.  recites    the  purposes   for    which  it        1819. 

was  made.     Now  one  rule  for  the  construction  of  an        — - 

act  of  parliament,  where  general  words  arc  used,  is  laid         agama 

down  by  Lord  Coke ;  and  it  is  this :  "  Acts  of  parlia-     Bimiijioham 

ment  are  to  be  so  construed,  as  no  man  that  is  innocent     ^^^^  Caaap, 

or  free  from  injury  or  wrong,    be  by  a  literal  con* 

struction  punished  or  endamaged/'  (a)  Here^  if  we  were 

to  construe  the  58  G.  8.  according  to  the  letter,  (sup-* 

posing  the  argument  to  be  well  founded,  that  the  clause 

refers  to  the  whole  navigation,  which  is  doubtful,)  we 

should  in  that  case  deprive  the  different  parishes  of  their 

vested  rights,  and  so  punish   or  endamage  innocent 

persons,  who  were  not  within  the  contemplation  of  the 

act.  And  as  to  the  exception,  I  fully  agree  with  my  Lord 

C.  J.  for  the  reasons  which  he  has  given,  that  it  makes 

no  difference.     I  think,  therefore^  that  we  ought  not  to 

adopt  a  literal  construction  of  this  clause,  in  the  58  G.  3.^ 

and  that  the  sessions  have,  in  this  case,  come  to  the 

right  conclusion. 

Best  J.  If  we  were  to  decide  in  this  case  against  the 
order  of  sessions,  we  should  be  taking  away  a  vested 
right  without  authority  of  law.  The  company  of  pro- 
prietors in  this  case  after  having  made  considerable 
profits  for  many  years,  now  seek  an  exemption  from 
those  charges  which  the  law  has  hitherto  imposed  upon 
them ;  but  it  is  impossible  to  suppose  that  the  legis- 
lature could  have  intended  to  grant  them  this  exemp- 
tion, without  having  distinctly  stated  such  to  have  been 
their  intention.  Upon  looking  at  the  preamble  and 
the  enacting  clause  of  the  58  G.  3.,  it  appears  to  me, 

(a)   1  Inst.  36a  a. 

Vol.  II,  Q  fj  tb«t 
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CnalOonp. 


that  they  have  only  reference  to  matlers  of  internal 
regulation,  and  are  not  intended  to  alTect  the  rights  of" 
third  persons.  The  exception  cannot  ci^tend  the  words 
of  the  enacting  clause,  and  as  those  do  not  (as  it  seems 
to  me)  include  the  present  case,  the  exception  cannot 
aSect  it.  I  think,  therefore,  that  this  canal  still  re- 
mains, ss  far  as  its  r&tcability  is  concerned,  under  the 
8  G.  3.,  and  therefore,  that  the  order  of  sessions  is  right, 
and  ought  to  be  affirmed. 

Order  of  Sessions  affirmed. 


The  Kino  against  The  Inhabitants  of  Huggate. 


certificaud 
niArr,  tnd  din- 
ing bn  nppreo- 

being  of  the 
■p  of  1 S,  his 
biber  gun«d 
a  new  Kttle- 
inent;  and  the 


liU  after  he  wu 
SI:   HeldOwt 


'  I  'WO  justices,  by  their  order,  removed  Marj/,  Eli' 
zabeth,  and  Jane,  the  children  of  Thomas  Lazendy, 
from  the  parish  of  Nunhuxnholme  to  the  parish  oi  Hvg- 
gate.  The  sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  opinion  of  this  Court,  on  the  following 
case: 

Tlie  paupers  removed  were  the  legitimate  children  of 
Thomas  Lazenln/,  and  had  gained  no  settlement  in  their 
own  right.  Tliomas  Laaenby,  the  father  of  the  pauper, 
was  originally  settled  in  Huggate,  where  his  father 
rented  a  farm.  During  the  time  that  William  Lazenby, 
the  father  of  Thomas  Lasenby,  so  rented  the  farm  at 
Ht^ate,  the  latter  was  bound  out  apprentice  till  the 
period  of  his  coming  of  age.  The  master,  during 
the  whole  of  the  apprenticeship,  resided  at  Spaldington, 
under  a  certificate,  at  which  place  the  apprentice  served 
him  until  the  expiration  of  the  term.  About  the 
middle  of  the  apprsnticeship,  William  Lasenby  took 
another 


IN  THE  Fin7-KiKTp  Year  OF  GEORGfl  IIL 


583 


another  farm  of  80/.  a-year,  at  Stortkwaite^  where  he 
went  to  reside,   and  continued   there  during  the  re- 
mainder of  his  son's  apprenticeship,  and  after  it  ex- 
pired.    He  found  his  son,  the  apprentice,  with  clotjies, 
except   shoes    and    aprons,    during    the    apprentice- 
ship.     Thomas  Lazenby  occasionally  visited  his  father 
during  that  tiipe  ;  and,  on  one  occasion,  when  he  was 
ill,  went  to  reside  with  him  there  for  a  fortnight,  during 
his  iUnesa.     At  the  time  when  William  Lazenln/  went  to 
reside    at  SiorlhwaiUj   Thomas  Lazetily  was  between 
eighteen  and  nineteen  years  of  age,  ai)d  when  the  ap- 
prenticeship expired,  he  went  home  for  one  night,  and 
a  supper  was  provided  by  his  father  at  Siarthwaite  for 
him  that  night«     The  next  day  be  went  away,   and 
went  to  work  at  various  places  for  hipdself,  but  never 
gained  any  settlement  by  so  doing. 


1819, 

The  KvfQ 

agaiiuH 
TheloM^ 


CoUmaUf  in  support  of  the  order  of  oesuous,  coi)- 
tended,  that  Thomas  Lazenby  was  emancipated,  4n4 
did  not  follow  his  father's  settlement  in  Siorthwaife^ 
Here  the  pauper  had  contracted  an  obligation  to  serve 
the  master,  inconsistent  with  his  remaining  part  of  his 
father's  family  ;  and  this  is  distinguishable  from  Ilea  v. 
Edgeworih  (a),  for  there  the  indenture  was  void,  and 
the  master  had,  consequently,  no  controul  over  the 
pauper.  But  here  the  controul  of  the  inaster  is  perfect, 
and  the  only  thing  is,  that  no  settlement  is  gained. 
This  is  like  Rex  v.  Walpole,  St.  Peter^s.  (b)  There  the 
soldier  contracted  an  inconsistent  relation,  but  acquired 
thereby  no  settlement.  Besides,  here,  Thomas  Lazenby 
never  returned  to  his  &ther's  family  till  after  twenty- 


(a)  5  T.  R,  355. 


(6)  Burr.  S.  C.  €38.,  and  2  SoU.  .75. 

Q  q  2  one. 


584  CASES  IN  EASTER  TERM 

1819«  one.      He  also  cited  Bex  v.  TottingUmrUrtDer^End  {a\ 

"  and  Rex  v.  Wobum.  (b) 

against 

ants  of  Nolan  and  /•  WiUiams^  contra,  were  stopped  by  the 

HuflOAT^  Court. 


Bayley  J.  It  seems  to  me,  that  in  this  case,  Thonuu 
Lazenby  was  not  emancipated.  He  is  bound  appren- 
tice to  a  certificated  person,  and  consequently  could 
not,  by  such  service,  gain  any  settlement.  Unless  he 
does  so,  his  domicile  continues  to  be  his  father's  houses 
and  he  is  liable  to  be  removed  thither  at  any  time.  I^ 
indeed,  he  had  withdrawn  himself  from  his  father's 
family  after  twenty-one,  no  doubt  it  would  be  an  eman- 
cipation from  that  period.  But  a  separation,  whilst 
under  twenty-one,  does  not  produce  that  e£Eect,  unless 
a  subsequent  settlement  be  gained.  Here  none  was 
gained ;  and,  therefore,  his  settlement  shifted  to  Storthr- 
*aoaite^  with  that  of  his  father.  The  order  of  sessions  isy 
therefore^  wrong,  and  must  be  quashed. 

HoLROYD  J.  Jn  Rex  y.  Witton-cum^Twambrookes  {c\ 
Lord  Kenyan  enumerates  the  modes  of  emancipation; 
but  this  case  does  not  &11  within  any  one  of  them. 

Best  J.  concurred. 

Order  of  Sessions  quashed,  {d) 

(a)  Caid.  284.»  and  2  Bm,  31,       (6)  8  T.  R,  48J, 

(c)  5  7.  B.  355.  (d)  Abbott  C.  J.  was  at  GvUdhalL 
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Whitehead  against  Phillips.  m*^^ 

f^OMYN  moved,  in  this  case,  to  set  aside  the  pro-  F»ctio& 

1  .  .  1      i_   •!      Bail-bond 

ceedings  which  had  been  instituted  against  the  bail,  lunds  as  a  ie« 
and  which  were  quite  regular ;   and  the  only  question  trial  hMbeoi 
was,  on  what  terms  he  should  obtain  the  rule.  '  It  ap-  JjJ^ji^'^ 
peared  that  a  trial  had  been  lost ;  but  the  bail,  having  J^^^, 
rendered  their  principal,  he  contended,  that  the  plain-  ap^ 
tiff,  having  thus  obtained  the  security  of  the  defendant's 
person,  it  would  be  giving  him  a  double  advantage,  ii^ 
in  addition  to  this,  the  bail-bond  should  also  stand  as  a 
security:  but. 

Per  Curianu  There  is  no  distinction  between  the 
case  where  bail  above  have  been  put  in  and  perfected, 
and  that  of  a  render.  They  must,  therefore,  follow 
the  same  rule ;  and  it  is  a  matter  of  course  that,  a  trial 
having  been  lost,  the  proceedings  can  only  be  stayed 
upon  the  terms  of  the  payment  of  costs,  and  the  bail- 
bond  standing  as  a  security. 

Rule  accordingly  on  these  terms. 


Qq  3 
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May  17tfa. 


tVfldn  the  Iii6- 
riif  tdok  p<M9^ 
sibii  vAdter  a 
fieri  ffldas,  wAd 
$i  ft  luitt  btmt 
yiSt  ike  iamA  day 
the  defendtnt 
surrendered  in 
discharge  of 
his  bail,  and 
afterwards  lay 
in  prison  two 
months,  and 
thereby  com- 
mitted an  act 
of  bankruptcy; 
and,  by  the 
statute  of 
James,  was  a 
bankrupt  from 
the  time  of  his 
arrest:   Held 
that  in  an  action 
by  his  assignees 
to  recover  the 
▼alue  of  such 
goods,  the  Court 
would  notice 
the  fraction  of 
a  day ;  and, 
therefore,  that 
the  sheriff* 
having  entered 
before  the  bank- 
rupt had  sur- 
rendered in 
discharge  of 
his  bail,  the 
assignees  were 
not  entitled  to 
recover. 


Thomas  and  Another,  Assignees  of  Thomas 
HouLBROoKE,  ogainst  Sir  Francis  Desanges, 

Knt.  add  Another. 

« 

nPROVER  by  plaintiffs,  as  assignees  of  ifauZftroob^. a 
bankrupt,  against  the  defendants  the  Sheriff  of 
MiddleseK^  to  recover  the  value  of  goods  taken  by  the 
defendaht  under  a  fieri  facias  against  the  bankrupt. 

This  cause  was  tried  at  the  sittings  in  London^  in 
this  term,  before  Abbott  C.  J.,  when  it  appeared  that  the 
act  of  bankruptcy,  on  which  the  commission  was 
foanded,  was  a  lying  in  prison  more  than  two  months. 
The  bankrupt  was  surrendered  in  discharge  of  his 
bail,  on  the  1st  of  June^  1818,  between  six  and  eight 
o'clock  in  the  evening;  and  on  the  same  day,  be- 
tween  one  and  two  o'clock  in  the  afternoon,  a  writ  of 
iSeri  facias  was  delivered  to  the  defendants,  i^o,  by 
their  officer,  entered  into  the  bankrupt's  premises,  and 
seized  the  gobds.  The  bankrupt  lay  in  prison  more 
than  two  months  afterwards.  It  was  insisted,  on  the 
part  of  die  plaintiff,  that  the  act  of  bankruptcy  having 
been  committed  on  the  same  day  that  the  goods  were 
taken  in  execution,  the  plaintiffs  must,  in  law,  be 
considered  as  having  the  property  of  the  goods  vested  in 
them,  during  the  whole  of  that  day,  because  there  could 
not  be  a  fraction  of  a  day.  Abbott  C.  J.  thought  that 
the  Court  might  notice  the  fraction  of  a  day,  in  this 
case,  and  nonsuited  the  plaintiffs. 


Minchin  now  moved  to  set  aside  the  nonsuit.     The 
act  of  bankruptcy,  in  this  case,  is  founded  on  the  stat 

21  Jac. 
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21  Jac.  l.c.19.  s.  2.5  which  enacts,  That  whett  a  trader  l&i9. 
on  being  arrested  for  debt  shall,  after  arrest,  lie  in 
prison  two  months,  or  more,  upon  that  of  any  other 
arrest,  or  detention  in  prison  for  debt,  he  shall,  be  ac- 
counted and  adjudged  a  bankrupt,  to  all  intents  and 
purposes;  and  in  the  case  of  arrest,  of  lying  itt  prison 
for  debt,  from  the  time  of  the  first  arrest.  It  has  cer- 
tainly been  held  in  cases  where  the  act  of  bankruptcy 
consisted  of  a  denial  to  a  creditor,  that  when  the  exe- 
cution and  act  of  bankruptcy  were  on  the  same  day,  it 
was  open  to  enquire  which  had  the  priority,  Ex^parte 
Dobree  (a),  Sadler  v.  Leigh,  (b)    But  in  the  present 

case,  the  act  of  bankruptcy  rests  on  the  insolvency  of  the 
trader.  In  Rose  v.  Green  {c\  Lord  Mansfield  says, 
"  The  bankruptcy  relates  only  to  the  time  of  the  sur- 
"  render.  The  most  substantial  trader  is  liable  to  be 
"  arrested;  and  the  mere  being  arrested  is  no  pre- 
**  sumption  of  insolvency.  The  presumption  from  his 
•*  lying  in  prison  two  months  without  being  able  to  get 
"  bail  is  a  very  strong  one."  Ex-parte  Bowes  {d)j  also, 
is  an  authority  to  the  same  eficct.  If  the  insolvency  be 
the  criterion,  a  person  who  is  so  totally  insolvent  in  one 
part  of  the  day  as  to  be  surrendered  in  discharge  of  hb 
bail,  cannot  be  held  to  be  solvent  at  a  prior  part  of  the 
same  day.  In  the  case  of  Glassington  and  Others  v. 
Rawlins  {e\  it  was  held,  "  That  the  day  on  which  the 
arrest  was  made,  or  the  party  surrendered  in  discharge 
of  his  bail,  was  to  be  included  in  the  reckoning."  A 
commission  might  therefore  have  issued  against  the 
bankrupt  at  the  opening  of  the  office,  on  the  morning 

-{a)  8  Fe#.jan.  82.  (b)  4Cam])b,  197.  (c)  lj?iirr.437* 

(d)  4  res.jun,  168.         (e)  3  East,  406. 

Q  q  4  of 
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of  the  fifty-seventh  day  after  the  surrender,  although,  if 
the  Court  were  to  look  at  the  fraction  of"  the  day,  the 
act  of  bankruptcy  would  not  be  complete  until  a  parti- 
cular hour  in  the  evening  of  the  same  day. 

Abbott  C.  J.  I  was  of  opinion  at  tlie  trial,  and  still 
continue  so,  that  as  it  respects  the  interests  of  third 
persons,  the  day  ought  to  be  divided. 

Bavley  J.  1  think  a  fraction  of  a  day  must,  in  tliis 
case,  be  allowed.  Uutil  the  surrender  in  discharge  of 
his  hail,  the  bankrupt  might  have  legally  disposed  of 
his  property ;  and  as  the  pioperly,  at  the  time  of  the 
seizure  by  the  defendants,  was  not  divested  from  the 
bankrupt,  the  assignees  cnonot  recover  it. 

HoLRtiVD  and  BEsr  Js.  coucurred. 


Chapman  against  Black. 

'T'HIS  case  was  argued  on  a  former  day  in  this  term 

bj  unuj,  being  hy  Topping  and  JLawes  for  the  plaintifli  and  Mar- 

uiimocent        *?"'  ''"  ''"'  defendant.     For  the  plaintiff' were  cited 

LmT'onML    Barnes  \,  Hedi^  {a),  Daniel  v.  CaHony{b),  and  Parr 

.inAtiiiMl  «f  the  y.  E^iason{c);   and  for  the  defendant  were  cited  Tate 

tn^  bOl  in  V.  Wdltngs  {d),  Cuthbert  v.  Ualeu  (e),  and  Laaxs  v. 
Un  of  it, 

dtawn  bjr  tmt  of  Ifae  pirtiea  to  the  origiiul  uiury,  and  nccqited  by  s  Uiird  penon,  for  tbe 
acconunoduion  of  Ifae  otfaer  part; :  Held,  that  lie  caonol  mainlaiD  m  action  agiinil  the 
accrue  of  IfaiaMibstituied  bill. 

(o)  S  TauM.  184.  (t)  1  EifinasK,  274.         (c)  1  EatI,  98. 

Id)  3  r.  A  SS8.  (f)  8  T.  n.  390. 

Mazaredot 


IN  THE  Fifty-ninth  YEikH  op  GEORGE  III.  589 

Mazaredo.  {a)     The  action  was  on  a  bill  of  exchange,         1819, 
drawn  before  the  passing  of  the  58  G.  3.  c.  93.  (i)  

CUAPMAK 

Cur.  adv.  Vidt.  agamat 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  upon  a  bill  of  exchange  for 
'iO/.  drawn  by  one  Aiers  upon  the  defendant,  and  ac- 
cepted by  him.  The  defendant  pleaded  the  general 
issue.  At  the  trial  before  me,  it  appeared  that  one 
JV/iile  having  occasion  to  borrow  money,  applied  to 
Akersy  who  said  he  was  willing  to  discount  bills  for 
him,  if  he  procured  the  acceptance  of  the  defendant. 
yVhiic  did  accordingly  procure  the  acceptance  of  the 
defendant  to  two  bills  of  25/.  each,  drawn  by  WhitCy 
payable  to  his  own  order  at  two  months,  and  indorsed 
them  to  Akersj  who  discounted  them,  deducting  8/.,  a 
sum  far  exceeding  the  legal  interest.  When  these 
bills  became  due,  White,  being  unable  to  take  them  up, 
and  being  in  possession  of  a  bill  drawn  by  him  to  his 
own  order  for  '10/.  upon  one  Patersotiy  who  owed  him 
that  money,  indorsed  this  bill,  and  placed  it,  together 
with  a  sum  of  20/.,  in  the  hands  of  the  defendant  for 
the  use  of  Akers^  who  was  to  give  him  ( White)  the  dif- 
ference ;  Akers,  accordingly,  did  give  White  the  differ- 
ence, deducting  5/.  as  discount  upon  the  40/.  bill,  which 


(a)  lStarlc.3S5, 

(6)  By  the  58  G.  5.  c.  95.  it  is  enacted,  <'  That  no  bill  of  exchange, 
or  promissory  note,  although  it  may  hare  been  giren  for  a  usurious 
consideration,  or  upon  a  usurious  contract,  shall  be  void  in  the  hands 
of  an  indorsee  for  valuable  consideration,  unless  such  indorsee  had,  at 
the  time  of  -discounting  or  paying  such  consideration  for  the  same, 
actual  notice  that  such  bill  of  exchange  or  promissory  note  had  been 
originaUy  given  for  a  usurious  consideration^  or  upon  a  usurious  contract. 

had 


Black. 


590 


CASES  IN  EASTER  TERM 


1819. 


CltAPMAN 

againU 
Black. 


had  then  about  two  months  to  run.  This  bill  for  40/. 
afterwards  came  into  the  hands  of  the  plaintiff,  without 
notice  of  the  usury  betweeh  Akers  and  White;  it  was 
not  paid  when  at  maturity ;  the  plaintiff  was  then  in- 
formed of  the  usury :  he  complained  it  was  hard  that 
the  loss  should  fall  upon  him ;  and  then  it  was  agreed 
among  the  parties,  that  the  plaintiff  should  have  a  new 
bill,  to  which  the  name  of  White  should  not  appear, 
and  in  furtherance  of  this  agreement  the  bill  in  question 
was  drawn  and  accepted. 

I  nonsuited  the  plaintiff  at  the  trial,  upon  the  autho- 
rity of  Lcnoes  v.  Mazaredoy  considering  it  to  be  settled 
by  that  case,  that  the  present  plaintiff  could  not  have 
sued  either  White  or  Paterson^  upoh  the  first  40/.  bill, 
because  he  must  make  title  through  the  indoi*sement  of 
White^  which  was  vitiated  by  the  usury  with  Akersy  and 
thinking  he  could  have  no  remedy  upon  the  sabstituteid 
bill  against  any  person,  whom  he  could  not  have  sued 
upon  the  original  bill ;  and  considering  also^  that  the 
present  defendant,  who  had  accepted  for  the  accommo- 
dation of  Whitej  stood  in  the  same  situation  as  White 
himself.  Leave  was  given  the  plaintiff  to  move  the 
Court  to  set  aside  the  nonsuit,  and  enter  a  verdict  fbr 
him ;  such  a  motion  was  made,  and  cause  was  shewn; 
and  the  point  debated  in  the  present  term,  before  my 
Brothers  Holrqyd,  Best,  and  myself.  And  upon  consi- 
deration, we  are  of  opinion  that  the  nonsuit  was  right. 
The  case  of  Lowes  v.  Mazaredo  being  subsequent  to 
Parr  v.  Eliason  and  Daniel  v.  Cartony^  both  of  which 

were  there  cited,  must,  in  our  opinion,  be  taken 
as  furnishing  the  rule  of  law  upon  this  subject ;  more 
especially,  as  the  law  has  since  been  altered  by  a  statute^ 
passed,  probably,  in  consequence  of  the  decision  of  that 

very 


Black. 
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very  case;  but  which  statute  will  not  reach  the  present  1819. 
transactiont  Then,  as  tlie  plaintiff  could  not  hate  sued  '"""' 
tViitt  upon  the  first  bill  for  40&,  can  he  sue  the  defend-  agabut 
ant,  who  represents  fVhite  on  the  present  bill?  We 
think  he  cannot  The  case  of  Tate  v.  tVellings  shews 
that  a  substituted  security  generally  stands  in  the  same 
situation  as  the  original.  Indeed,  if  it  were  otherwise, 
the  statute  of  usury  might,  in  many  cases,  be  easily 
evaded  by  a  little  prolongation  of  time,  and  multipli- 
cation  of  securities.  The  case  of  Cutkbert  and  Others 
V.  Haley  was  cited  for  the  plaintiff  but  ic  is  very  differ- 
ent from  the  present.  The  plaintiffs  in  that  case^  who 
were  bankers,  had  received  from  one  Plank^  a  cus* 
tomer,  several  promissory  notes  made  by  the  defendant ; 
these  not  being  paid  when  due,  he  gave  the  plaintiff  a 
bond  for  the  amoimt ;  and  to  an  action  brought  upon 
the  bond,  he  pleaded  that  the  bond  was  given  to  secure 
money  lent  to  him  by  Plank  upon  usury.  In  fact, 
Plank  had  taken  usurious  interest  upon  discounting  the 
notes  for  the  defendant,  but  the  plaintifis  were  ignorant 
'of  that  fact,  not  only  when  they  took  the  notes  from 
Plankj  but  also  when  they  received  the  bond  from  the 
defendant.  Here,  the  plaintiff  was  informed  of  the 
usury  before  he  took  the  bill  in  question ;  and  being 
informed  of  it,  instead  of  havirtg  recourse  to  Akers^  or 
the  person  from  whom  he  had  received  the  first  40/. 
bill,  either  by  suit  on  the  bill,  if  that  could  be  done, 
or  by  reclaiming  the  consideration  which  he  hdd  given 
for  it,  which,  undoubtedly,  might  have  been  done ;  he 
makes  himself  a  party  to  a  fresh  bill,  from  which  the 
name  of  White  is  studiously  omitted,  in  order  to  cover 
the  transaction ;  and  if  he  be  allowed  to  recover  upon 
this  bill  against  the  present  defendant!  he  will  thereby 

enable 


Black. 


592  CASES  IN  EASTER  TERM 

1819.        enable  Akers  to  keep  the  unlawful  interest  he  has  re- 

ceived  from  White :  and  this  efiect  was  known  to  him 

against  at  the  time  of  his  taking  the  bill ;  whereas  no  such  ef- 
fect was  known  to  or  contemplated  by  Messrs.  CtUhbert 
when  they  took  the  bond  from  Haley ;  but  they  took 
the  bond  for  their  own  security  only,  and  without  re- 
ference to  any  other  object.  For  these  reasons,  we, 
who  heard  the  argument,  think  that  the  rule  for  setting 
aside  the  nonsuit  must  be  discharged. 

Rule  discharged. 


Launock  against  Brown  and  Others,  (a) 

L'^fSd  T^^SP^SS  for  breaking  and  entering  plaintiff's 
process  against  dwelliuff-house  and  seizins:  a  ffun.      Plea,    not 

•Dv  man  in  o  o  o 

Uiecaseofa       guilty.     At  the  trial  at  the  last  spring  assizes  for  the 

misdemeanor,      <=•       v  40 

it  is  necessary  county  of  HofitSf  before  Holroyd  J.,  the  defendants, 
mittance,  before  ^^P  of  whom  were  Constables,  and  the  third  the 
of^AToutef  game-keeper  of  the  manor  where  the  plaintiff  resided, 
door  of  the       justified  the  trespass  under  a  warrant  granted  by  virtue 

bouse  can  be       "^  *  a  f 

legaUy  justified,  of  the  stat.  22  and  23  Car.  2.  c.  25.  s.  2.,    which  em- 

'  Quierey  if  so  in 

the  case  of        powers  game-keepers  and  other  persons,  authorized  by 
*^°^*  warrant  under  the  hand  and  seal  of  any  justice  of  the 

peace  for  the  county,  in  the  day-time  to  search  the 
houses  of  unqualified  persons  suspected  of  having  in 
their  custody  guns,  &c.  for  the  purpose  of  destroying, 
game ;  and  to  seize,  detain,  and  keep  the  same,  to  and 
for  the  use  of  the  lord  of  the  manor,  or  to  cut  to  pieces 
and  destroy  them.     The  plaintiff  was  proved  to  be  an 

(a)  This  case  was  moved  within  the  first  four  days,  but,  by  accident, 
was  omitted  to  be  inserted  in  its  proper  pUure. 

unqua- 


Beowk. 
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unqualified  person ;  but  on  the  warrant  being  produced         1819. 
several  objections  were  taken  to  it  as  being  informal.         — — 

A     J    •     /•      1  •  o  1  Launock 

And  It  further  appearing  that  the  outer  door  of  the  against 
plaintiff's  house  had  been  broken  open,  without  his 
having  been  previously  requested  to  open  it,  the  learned 
Judge  was  of  opinion  that  the  justification  was  not 
sufficiently  made  out,  and  the  plaintiff  obtained  a 
verdict*     And  now, 

Pell  Serjt  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 
He  contended  that  the  defendants  were  justified  in 
obeying  the  warrant;  and  that  if  the  warrant  was 
informal,  the  proper  remedy  of  the  plaintiff  was  not 
against  them,  but  against  the  magistrate  who  had 
granted  it.  Then,  as  to  the  other  objection,  that  the 
outer  door  was  broken  open,  he  contended  that  here 
there  appeared  to  have  been  a  misdemeanour  on  the 
part  of  the  plaintiff;  and  that,  in  the  execution  of  cri- 
minal process,  the  outer  door  may  be  lawfully  broken 
open.  If  a  previous  request  be  held  to  be  necessary,  it 
will  be  very  inconvenient;  for  in  many  criminal  cases, 
as,  for  instance,  felony,  it  will  give  the  party  accused 
notice  that  he  may  make  his  escape. 

Abbott  C.  J.  I  am  of  opinion  that,  in  this  case^  the 
verdict  is  right.  It  is  not  at  present  necessary  for  us  to 
decide  how  far,  in  the  case  of  a  person  charged  with 
felony,  it  would  be  necessary  to  make  a  previous  demand 
of  admittance  before  you  could  justify,  breaking  open  the 
outer  door  of  his  house;  because,  I  am  clearly  of 
opinion  that,  in  the  case  of  a  misdemeanour,  such  pre- 
vious demand  is  requisite ;  and  that  is  sufficient  for  the 

deter* 
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determ'matioa  of  the  present  caw.  It  is  ressoiiKblc  thai 
tlic  law  should  be  bo  ;  for  if  no  previous  demriQcI  is 
made,  how  is  it  possible  for  a  party  to  know  what  the 
object  of  the  person' breaking  open  tlie  door  may  be? 
He  has  a  riglit  to  consider  it  as  an  aggressioii  oa  his 
private  property,  which  he  will  be  justified  io  re&istiog 
to  the  utmost- 

Bayley  J.  The  present  verdict  is  quite  right;  be- 
caute,  even  in  the  execution  of  criminal  process,  you 
must  demand  admittance  before  you  can  justify  break- 
ing open  the  outer  door.  That  point  was  mentioned 
ia  the  judgment  of  the  Court,  in  the  case  of  Biodett  t. 
Abbott,  {a) 

HoLROTD  and  Best  Js.  concurred. 


Theobald  against  Ckickuore. 


^ 


IttlMt 


''pHIS  was  an  action  of  trespass  tried  at  the  Ettex 

triil^pro-  Summer  assizes,  1817,  when  the  plaintiff  obtained  a 

lapMof  foiiT       TerdicL    The  defendant,  in  Michaelmas  term  following, 

nj'^iieccding,   obtained  a  rule  nisi  for  a  new  trial,  which  was  made 

to^aMim  s    aijg^iyte  in  Hilary  term,  1818.   No  further  proceedings 

vere  had  until  the  3Sd  February,  1819,  when  the  de. 

fendent  served  the  plaintiff  with  a  rule  for  a  trial  by 

proviso ;  and  on  the  28th  Febmaryt  the  defendant  also 

served  the  plaintiff  with  notice  of  trial  for  the  ensuing 

SHizts.     The  record  mu  taken  down  by  proviso.    Tbo 

plain- 
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plaintiff  did  not  appear,  and  was  nonsuited.     Thede-  1819. 

fendant  had  not  given  a  term's  notice  of  bis  intention  """"' 

to  proceed.     A  rule  having  been  obtained  for  setting  agahm 

aside  this  verdict  for  irregularity,  on  the  ground  that  w<^"»«» 
the  defendant  had  not  given  a  term's  notice  of  trial, 

Walford  now  shewed  cause.  The  rule  requiring  a 
term's  notice,  after  a  lapse  of  four  terms,  does  not 
apply  to  the  case  of  trial  by  proviso.  In  fact,  there  is 
no  written  rule  of  Court  on  the  subject.  It  is  cer- 
tainly the  practice  as  against  plaintifis.  The  practice 
of  applying  for  judgment,  as  in  case  of  a  nonsuit,  has,  in 
modem  times,  been  substituted  for  the  trial  by  proviso; 
and  in  Doe  v.  Moses  (a),  and  Manby  v.  Wortley  (£),  it 
was  decided  that  the  rule,  requiring  a  term's  notice  of 
proceeding,  does  not  extend  to  a  motion  for  judgment 
as  in  c^ise  of  a  nonsuit. 

Chittyj  contra.  It  is  laid  down  in  2  id^s  Practice 
820.,  that  the  defendant,  on  a  trial  by  proviso,  must 
give  the  like  notice  to  the  plaintiff,  as  the  plaintiff  would 
have  been  obliged  to  give  to  him,  and  HacheU  v.  Grif' 
Jiths  (c),  Ashwin  v.  Corbill  {d)^  are  authorities  to  this 
effect.  The  reason  assigned  for  the  rule  by  Lord  EUen^ 
borough  C.  J.  in  May  v.  Wooding  {e)  is,  that  while  the 
matter  is  still  in  controversy,  the  party  should,  after  so 
long  a  lapse  as  four  terms,  without  any  proceedings,  have 
notice  that  he  may  prepare  himself;  and  that  reason 
applies  as  well  to  a  plaintiff  as  to  a  defendant. 

Abbott  C.  J.    The  practice  of  moving  for  judgment 
as  in  case  of  a  nonsuit,  is  now  generally  substituted 


(a)  5T,R.€S4.  (b)  2  Mack.  1224.  (c)  % 

(4)  9  Salk.  6S0.  (e)  3  M.  i  S.  SCO. 

for 
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1819.        for  that  of  trial  by  proTiso.     It  has  been  decided,  thai 
term's  notice   is    not   requisite,  before  moving  for 
I  nonsuil ;  nnd  I  think  that  a 
giaiilar  practice  ought  to  prevail  in  this  case. 

Rule  discharged. 


ruc«jny.  Bei-L  against  Thrdpp. 

Moi,  IStli. 

Ao  •fflftoTit  tn    ''|"'H  E  affidavit  to  hold  to  bail  stated,  that  tlie  defend- 

Iwld  u>  luil.  -1- 

lUtJDF!  ihu  ie-  ant  was  indebted  to  the  plaintiff  for  goods  sold  and 

indebted  uj        delivered,  nmterials  found    and   provided,   and   work 

^^«id«ul    ^^^  labour  done  and  performed  hy  tlie  plaintiff  for  the 

T^|2'*',f'  defendant. 

deTendnot,  U 

jj^^"™'!  Chitti/  had  obtained  a  rule  nisi  for  discharging  the 

not  appear  iiiat  defendant  out  of  custody  on  filing  common  bail,  on 
mM  and  deli-  account  of  tlic  insuHicieDCy  of  the  affidavit ;  whicli  stated 
dcftndam.  that  the  goods  were  sold  and   delivered  for  instead  of 

to  the  defendant. 

UttUdale  shewed  cause,  and  distinguished  this  from 
Cathraiti  v.  Hagger  (a),  where  the  affidavit  stated  that 
the  defendant  was  indebted  to  the  plaintiff  for  goods 
sold  and  delivered  to  him  the  defendant,  and  it  was 
omitted  to  add  ^  ihe  plaitUiff";  but  here  the  words 
are,  "goods  sold  and  delivered  b;  the  plaintiff  for  the 
defendant,"  which  is  an  immaterial  variation. 

But  the  Court  said,  that  an  affidavit  to  hold  to  bail, 
which  was  to  have  the  effect  of  depriving  a  party  of  his 
liberty,  should  bo  framed  in  most  precise  and  positive 
words ;  and  tliey  held  the  objection  well  founded. 

Rule  absolute. 

(«)  8£iW,  106. 
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The  HiGHGATE  Archway  Company  against    ^^tai. 

Nash, 

THE  plaintiffs  havins  brought  an  action  airainst  the  By  rule  of 
defendant  upon  a  bond,  all  matters  in  difference  and  ^  matters 

in  dinerenoe 

between  the  parties  were  referred  to  an  arbitrator ;  and  were  referred 

by  the  rule  of  reference,   the  costs  of  the  cause  were  to  and  the  costs  of 

abide  the  event  of  the  award.     The  arbitrator  awarded,  to^eSdMhe*'*' 

that  the  verdict  should  finally  stand  for  the  plaintiffs  for  fy™*-  ^IJS 

3000/.   damages  ;    but  he  further  directed,   that  the  the  verdict  to  be 

.        ^  *        entered  for  the 

plaintiffs  should  not  take  out  execution  for  that  sum  plaintiffs;  but 
until  they  should  have  paid  the  defendant  a  sum  ex-  nottalw  out 
ceeding    both    the    damages   and    costs,   which     the  S^*S^unS 
plaintiffs  were  indebted  to  the  defendant,  upon  an-  theyhsdpdd 

"^  a  hurgersum 

Other  account.      The  plaintiffs'  attorney  entered  up  due  to  the  da- 
judgment  and  issued  a  fieri  facias  for  the  debt  and  that  the  plain- 
costs,  but  indorsed  to  levy  the  costs  only,  although  the  ^ii^t*S]^*3» 
15,000/.  had  not  been  paid.     Upon  these  facts,  dis-  Z^^l^ 
closed  in  affidavits,  a  rule  ][ii8i  had  been  obtained  for 
setting:  aside  the  execution  with  costs.     And 

Scarlett  and  Walford  now  shewed  cause.  By  the  rule 
of  reference,  the  costs  were  to  abide  the  event;  and 
whatever  the  award  might  be,  the  costs  followed  as  a 
necessary  consequexice  of  the  event  If  the  action  had 
proceeded,  and  the  plaintiff  had  recovered  judgmenti 
the  Court  would  not  allow  the  debt  and  costs  to  be  set 
off  against  the  judgment  obtained  by  the  defendants 
until  the  attorney's  lien  was  satisfied,  Middleton  y« 
Hill,  (a)  K  this  explication  were  to  succeed,  the 
attorney  might  be  altogether  deprived  of  his  costs. 

Vol.  II.  Rr  F.Poaockf 


5M 


1819. 


HlGH^AVS 

Arcfaway  Com* 

pany 

against 

NAfK. 
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F.PoIlocfcj  contra.  The  costs  are  part  of  the  damages, 
JDeacon  v.  Morris,  (a)  Execution,  therefore,  cannot 
be  taken  out  for  the  one  without  the  other ;  and  as  the 
arbitrator  has  expressly  prevented  the  plaintiff  from 
taking  out  execution  for  the  debt,  it  follows  that  he 
cannot  take  out  excution  for  the  costs,  and  therefore 
this  is  a  breach  of  the  award.  The  execution,  too,  is  for 
the  debt  and  costs,  which  is  a  direct  breach  of  the  award ; 
although  the  indorsement,  it  is  true,  is  only  to  levy  the 
costs.  That  will  be  an  irregularity,  because  the  exe- 
cution will  not  correspond  with  the  judgment. 


Abbott  C.  J.  The  costs  follow  as  a  legal  conse* 
quence  of  the  award ;  and  the  writ  of  execution,  though 
taken  out  for  the  debt  and  costs,  is  only  indorsed  to 
levy  the  latter,  and  is,  therefore,  no  breach  of  that 
award.  For  although  in  case  there  had  been  cross- 
actions  the  defendant  would  have  been  entitled  to  have 
set  off  one  judgment  against  the  other,    he   would 

still    have  been  liable  to  the  costs  of  the  plaintiffs' 
attorney. 

Rule  discharged. 

(o)  Ante,  593. 


2iay  18th. 


Key  against  Hill. 


Tlie  assignee        A  RULE   having  been  obtained  on  a  former  dav. 

ofabail-bondy     Xx   .  ,  ^ 

without  any  in  this  term,   to  stay  the  proceedings   in    three 

sufficient  reason  ,  i      i     •»  t        i       i         •       i  • 

for .80  doing,       actions  on  the  bail-bond,  taken  m  this  cause,  upon  pay- 
brought  sepa* 

rate  actions  against  each  of  the  bail    Hie  Court,  upon  payment  of  the  costs  of  one  action 
%a^jf  Stayed  the  proceedings  in  all*    Dissentiente  Abbott  C.  J. 

ment 
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ment  of  the  costs  of  one  action  only ;  bail  above  having        1819. 
been  pat  in  and  justified, 

Comyn  now  shewed  cause.  A  bail-bond  is  not  to  be 
distinguished  from  any  other  joint  and  several  bond, 
where  the  obligor  has  a  right  to  sue  all  the  parties  se- 
parately. The  statute  4  &  5  Anne^  c.  16.  5.  20.,  enables 
the  assignee  of  the  bond  to  sue^  whereas,  at  common 
law,  the  sheriff  only  could  put  it  in  suit.  The  act 
certainly  enabled  the  Court  to  give  such  relief  to  the 
defendant  and  to  the  bail  as  was  consistent  with  justice 
and  reason.  The  invariable  practice^  since  the  passing 
of  that  act,  where  several  actions  have  been  brought,  is, 
to  stay  the  proceedings,  upon  payment  of  the  costs,  in 
all  the  actions ;  and  this  practice  of  bringing  several 
actions  has  been  the  subject  of  great  complaint,  and 
has  frequently  been  reprobated  by  the  Court ;  but  no 
application  of  this  sort  has  ever  yet  been  made,  and  that 
of  itself  affords  the  strongest  argument  against  it 

E.  Lcewesj  contra.  The  statute  of  Anne  enables  the 
Court  to  give  to  the  bail  such  relief  as  is  consistent  with 
reason  and  justice.  It  is  most  consistent  with  reason 
and  justice^  that  they  should  be  relieved  from  the  costs 
of  three  actions,  where  no  reason  can  be  assigned  for 
bringing  more  than  one.  Cases  may  occur,  where, 
perhaps,  several  actions  would  be  proper,  but  no  neces- 
sity is  suggested  for  such  a  proceeding  here ;  and,  as 
the  debt  might  have  been  recovered  in  one  action,  it 
is  inconsistent  with  reason  and  justice^  that  the  bail 
should  be  subjected  to  the  costs  of  three. 

Abbott  C.  J.  This  act  of  parliament  has  now  been 
in  force  for  more  than  a  century,  and  in  the  course  of 

Rr  2  that 


\ 
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1819.  that  time,  it  has  very  often  occurred  to  this  Court,  to 
■"""  express  its  moat  market^  disapprobation  of  the  practice 
tfBMH  of  bringing  several  actions  upon  the  bail-bond  given  to 
the  sheriff.  But  no  instance  can  be  found  in  which 
tlie  Court  hfls,  on  such  an  occasion,  stayed  the  proceed- 
ings, on  payment  of  the  coats,  in  one  of  tbosc  actions 
only.  The  act  seems,  undoubtedly,  to  have  contem- 
plated only  one  action,  for  the  words  are,  "  that  the 
sheriff  shall  assign  to  the  plaintiff  the  bail-bond,  or 
other  security  taken  from  such  bail,  by  indorsing  the 
same,  and  attesting  it  under  his  hand  and  seal.  And  that 
if  the  said  bail-bond  or  assignment,  or  other  security 
taken  for  bail,  be  forfeited,  the  plaintiff,  after  such  as- 
signment made,  may  bring  on  action  and  suit  there- 
upon in  his  own  name."  But  .1  think,  that  by  these 
words,  a  plaintiff  is  not  to  be  confined  to  one  action 
only;  for  there  may  be  cases,  where  it  may  be  very 
remonable,  that  more  than  one  action  should  be 
brought  upon  the  bail-bond ;  as  where  the  plaintiff  has 
brought  an  action  against  one  only,  and  that  one  be- 
comes unable  to  pay,  it  would  be  unreasonable  to  say, 
that  he  should  not  then  proceed  against  one  of  the 
ethers.  So  that  it  appears  to  me,  that  under  this  part 
of  the  statute,  it  is  competent  for  such  plaintiff  to  bring 
more  actions  than  one.  The  act  then  goes  on  to  state, 
that  the  Court  where  the  action  is  brought  may,  by  rule 
of  Court,  give  such  relief  to  the  plaintiff  and  defend- 
ant in  the  original  action,  and  to  the  bail  upon  the 
bond,  as  is  agreeable  to  justice  and  reason ;  ond  that 
such  rule  of  Court  shall  have  the  nature  and  effect  of 
a  defeazance  to  such  bail-bond.  Now  it  seems  to  me, 
that  the  meonmg  of  this  is,  that  the  Court  is  to  give 
Buch  relief  against  the  forfeiture  of  the  bond  as  is  rea- 
sooable. 
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sonable.     Where,  for  instance,  bail  above,  though  not 
put  in  and  perfected  in  due  time,  have,  notwithstanding, 
been  put  in  and  perfected  within  a  few  days  after,  it  is 
consonant  to  justice  and  reason,  that  the  party  should 
be  relieved  from  the  forfeiture  of  the  bond.     This  view 
of  the  statute  appears  to  be  corroborated  by  what  fol- 
lows ;  for  the  rule  of  Court  is  to  have  the  nature  and 
effect  of  a  defeazance  to  the  bond,  which  shews  that  the 
relief  before  spoken  of  is  a  relief  against  the  forfeiture 
of  the  bond.     But  I  do  not  think  that  this  extends  so 
fer  as  to  give  the  Court  the  power  to  relieve  the  party 
applying,  against  the  costs  which  have  been  incurred  by 
the  plaintiff  in  bringing  more  than  one  action.     The 
question  is  now  agitated  before  the  Court  for  the  first 
time, .  and  they  are   now  called  upon  to  pronounce 
their  judgment  on  the  words  of  this  statute.     I  do 
not  feel  myself  at  liberty  to  say,  that  the  Court  can  de- 
prive the  plaintiff  of  his  costs,  although  I  am  sorry, 
under  the  circumstances  of  this  case,  to  come  to  such  a 
conclusion.     No  such  construction  as  that  now  con- 
tended for,  was  originally  put  upon  this  act  of  parlia- 
ment ;  and  I  cannot  think,  therefore,  considering  how 
often  the  subject  has  been  before  the  Court,  that  it 
could  have  escaped  notice,  if  it  had  been  the  correct 
one.     I  think,  therefore,  that  this  rule  should  be  dis- 
charged. 

Bayley  J.  The  practice  which  has  been  pursued  in 
this  case,  of  bringing  many  actions  on  one  bail-bond,  is 
certainly  most  oppressive,  and,  if  the  Court  are  unable 
to  grant  relief  under  this  statute,  it  calls  most  imperi- 
ously for  the  interference  of  the  legislature.  The  feet 
of  the  oppression  in  this  particular  instance  does  not 

R  r  S  furnish 
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)9}9t       fiirnish  of  itself  any  grouxid    on    \vhich  the  Court 
'  can  act.    Q^t  i^  may  induce  us  to  ppt  such  a  coor 

^gatft4        ^truction  on  the  words  of  this  statute,  if  they  are 
^^''^*        capaUe  of  it,   as   may  prevent  such  oppression  in 
filtore.    By  the  common  taw^  no  action  could  have 
been  brought  upon  the  bail-bond  by  any  person  but 
the  sheri£    This  statute  first  made  a  ^bail-bond  assign- 
able, and  enabled  the  plaintiff  in  the  original  action, 
after  such  assignment,  to  bring  an  action  or  suit.    Now 
I  lay  jfio  stress  on  the  words  <<  an  action"  being  used* 
For  it  seems  to  m^  that  by  the  subsequent  words  of 
the  daus^  if  the  plaintiff  brings  more  than  one  action 
without  any  ground  for  so  doing,  that  the  Court  is 
not  only  warranted,  but  bound  to  give  such  relief  as 
is  agreeable  to  justice  and  reason.     Where  a  party 
brings  more  than  one  action  upon  a  bail-bond,  and  an 
application  is  made  to  this  Court,  fqr  such  relief  as  is 
agreeable  to  justice  and  reason,  it  seems  to  me  that  the 
Court  may  properly  ask  of  the  plaintiff  why  he  ha^ 
brought  more  than  one  action.     If  he  can  assign  any 
good  reason  for  so  doing,  then  it  will  be  fit  that  he 
should  have  the  costs  of  such  actions  as  he  might  rea- 
sonably bring.     But  if  it  appears  that  he  has  brought 
more  actions  than  one,  merely  for  the  purpose  of  getting 
costs,  then  I  (bink  the  Court  ought  to  reprobate  such 
conduct,  and  to  do  so,  by  confining  his  claim  to  such 
costs  only  as  were  necessarily  incurred  to  obtain  the 
real  and  substantial  purposes  of  justice.     I  am  of  opi- 
nion^  that  where  a  plaintiff,  as  in  this  case^  can  give 
no  reason  for  bringing  more  than  one  action,  both 
justice  and  reason  require  that  the  Court  should  give 
relief  upon  payment  of  the  costs  in  one  action  only,  and 
tji^efore  tb^j;  thi^  rul^  shpuld  be  made  absolute. 

HOLROTD 
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HoLBOYD  J.    The  only  doabt  which  I  have  had  in        19]% 
this  case  is,  whether  we  are  precluded)  by  the  practice 


which  has  prevailed  so  long,  from  relieviog  this  party  againA 
under  the  clause  in  question^  on  payment  of  the  costs 
in  one  action  only.  The  usage  has  certainly  been  £br 
parties  to  obtain  relief  on  payment  of  all  the  costs 
which  have  been  incurred.  Had  that  practice  been 
sanctioned  by  any  decided  case,  I  should  have  held 
myself  bound  by  it,  and  thought  that  the  only  mode 
which  the  Court  could  adopt  would  have  been  to  have 
prevented  this  practice  by  a  prospective  rule ;  and  my 
doubt  has  been,  whether  that  was  not  the  better  course 
to  adopt  on  the  present  occasion.  But  on  the  best  con- 
sideration which  I  can  give  to  the  subject,  I  think  that 
as  there  has  been  no  express  decision  on  the  pointy 
although  the  practice  has  been  to  the  contrary,  we  are 
still  at  liberty  to  grant  such  relief  under  this  act  of  par- 
liament as  justice  and  reason  require.  And,  as  it  ap- 
pears in  this  case  that  several  actions  were  not  necessary^ 
and  no  reason  has  been  assigned  why  more  than  one 
was  brought,  I  think  we  may,  consistently  with  justice 
and  reason,  stay  the  proceedings  on  payment  of  costs 
in  one  action  only. 

Best  J.  If  there  had  been  a  settled  practice  on  this 
subject,  I  should  have  felt  myself  bound  by  it ;  but  on 
enquiry,  it  appears  that,  as  yet,  there  is  no  judicial  de- 
cision pronounced  on  the  subject.  The  practice,  there- 
fore,  which  has  prevailed,  has  never  yet  been  sanctioned 
by  the  Court  It  certainly  is  an  abominable  practice^ 
and  we  are  now  called  upon,  for  the  first  time,  to  say, 
whether  we  will  assent  to  it.  The  words  of  the  act  of 
parliament  are  <<  that  the  Court  may  give  such  relief 

Rr  4  as 
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1B19.  as  is  Agreeable  to  reason  and  justice."  Now  these 
^"^  woTtls  ought  to  have  the  largest  possible  conatructioa 
uBDUf  ^ven  to  theni,  for  the  purpose  of  advancing  that  justice 
which  the  legislature  had  in  view.  And,  putting  ihni 
construclion  on  the  word,  we  are  to  consider  whether, 
in  this  case,  it  was  fit  that  several  actions  or  one  only 
should  have  been  brought.  If  the  former,  then  un- 
doubtedly we  ought  not  to  stay  the  proceedings,  unless 
on  payment  of  all  the  costs  incurred.  But  if  the  latter, 
then,  as  clearly,  we  ought  to  slay  them  on  payment  of 
such  costs  only  as  were,  in  our  judgments,  necessary  to 
have  been  incurred.  There  is  only  one  case,  in  which, 
as  it  seems  to  me,  it  can  be  proper  to  bring  more  than 
one  action,  which  is  the  case  nhere  one  of  the  bail  can- 
not be  served  with  a  writ.  But  here  that  circumstance 
docs  not  exist,  for  it  appears  that  all  the  bail  have  been 
served  with  process ;  and  the  plaintiff  might  have  had 
exactly  the  same  security  by  bringing  one  joint  action 
against  all  the  parties.  Wc  arc  called  upon  to  put  a 
stop  to  the  continuance  of  this  practice,  and  I  therefore 
fiilly  agree  with  my  Brothers  Bayley  and  Holrcyd,  that 
this  rule  ought  to  be  made  absolute. 

Rule  absolute. 


^^y-       The  King  against  The  Sheriffs  of  London,  in 
Plomer  v.  Houghton. 

Node*  of  but      TN  this  case,  the  attachment  issued  against  the  sheriff 
WMcnenby        -*■„..,.  ,      ,  ■  ,  _ 

tfaadeTendj    ' 


after  bail  above  had  been  put  in  ;  and  Chilly  having, 
ule  nisi  for  setting  aoide 


SS^^t     on  a  former  day,  obtained 

InbyuiMtar- 

IU7ei>]pIa7edbylhebulu>  tlieili«riff,  without  any  oniet  luning  been  niadi 

•ttflRujr  1  Held  ttut  tbii  wu  aufficieau 


Q  change  the 

this 


Brici. 
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this  attachment  for  irregularity,  it  now  appeared  that         1819. 

notice  of  bail  had  been  originally  given  by  the  defend-        

ant's  attorney,  and  that  without  any  order,  for  changing  at^amu 
such  attorney,  the  bail  to  the  sheriff  employed  another 
attorney  to  put  in  and  perfect  bail,  who  gave  due  notice 
of  adding  and  justifying  fresh  bail,  who  accordingly  did 
justify.  The  attorney  for  the  bail,  after  such  justifi- 
cation, and  not  before,  was  appointed  the  defendant's 
attorney. 

Marrj^at  and  Abraham^  against  the  rule,  cited  Kaye 
V.  De  Maitos  (a),  and  contended  that  the  notice  of  bail 
by  another  attorney,  without  an  order  for  changing  the 
former,  was  a  nullity. 

• 

Per  Curiam,  An  order  to  change  the  attorney  is 
not  necessary  in  this  case,  as  it  appears  that  the  attor- 
ney who  gave  notice  of  the  added  bail  really  acted  on 
behalf  of  the  bail  to  the  sheriff.  It  is  of  the  greatest 
importance  that  the  bail  to  the  sheriff  should  be  al- 
lowed to  put  in  bail  above  for  their  own  protection, 
and  it  is  wholly  immaterial  to  the  plaintiff  by  what 
attorney  the  notice  of  added  bail  was  given. 

Rule  absolute. 

(a)  2BlackAZ23. 
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1819. 


wednndi^.       The  KiNG,  OH  the  Prosecution  of  Mills,  against 

May  19Ui*  .  '  ^     ^ 

Brice. 

Ll^^^f  ^pHE  defendant  had  been  tried  and  acquitted,  at  the 
hju  no  right  to  IsLst  London  sittings,  upon  an  indictment  for  per- 

jury, and  lUte  jury,  and  the  prosecutor,  in  person,  now  moved  for  a 
proiecution.        new  trial,  on  the  ground  that  the  Lord  Chief  Justice 

had  refused  to  allow  him  to  address  the  jury,  and  state 

the  case  for  the  prosecution. 

Per  Curiam.    In  a  criminal  prosecution,  instituted 
for  the  interests  of  the  public,  in  the  name  of  the 
king,  and  not  to  gratify  the  objects  of  an  individual,  a 
prosecutor  has  no  right  to  address  the  jury.     Counsel 
indeed  (who  are  in  some  measure  under  the  control  of 
the  Court)  have  this  privilege  allowed  to  them;  be- 
cause,  from  their  professional  education  and  habits  of 
business,  it  is  to  be  expected,  that  they  will  not  state  to 
the  jury  any  thing  but  what  is  fit  for  them  to  hear. 
Besides  the  prosecutor  may  be,  and  generally  is,  a  wit- 
ness ;  and  it  is  very  unfit  that  he  should  be  permitted 
to  state,  not  upon  oath,  &cts  to  the  jury  which  he  is 
afterwards  to  state  to  them  on  his  oath ;  and  Bayley  J. 
added,  that  he  remembered  a  case  where  Lord  Ellen- 
borough  had  allowed  the  prosecutor  to  address  the  jury, 
and  afterwards,  on  being  spoken  to  on  the  subject  by 
the  other  Judges,  expressed  his  conviction  that  he  had 

done  wrong,  (a) 

Rule  refused. 

(o)  The  King  v.  MUne  and  Otfiers.  —  In  this  case  the  prosecutor^ 
who  had  been  a  witness  before  the  grand  jury,  waived  giving  evidence 
in  the  case  before  Lord  EUenborough  \vould  allow  him  to  address  the 
jury.  And  on  the  prosecutor  moving  for  a  new  trial.  Lord  JEiienbo^ 
rough  expressed  his  conviction  that  even  then  the  prosecutor  had  no 
right  to  address  the  jury.    This  was  protwbly  the  CMe  alluded  to  tfj 


t 
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1819. 


The  King  against  The  Sherifis  of  Middlesex,  ^'^^y* 

Mtov  91tt« 

in  the  Case  of  Phillips  v.  Dobe. 

ydRCHBOLD  had  obtained  a  rule  to  shew  cause.  Practice. 

-'^-*  -  ,  ,  ,  Entry  of  com- 

why  the  attachment  against  the  defendants,  for  not  mitdtur  in 
bringing  in  the  body,  should  not  be  set  aside,  with  is  not  necenary 
costs,  for  irregularity.     The  rule  to  bring  in  the  body  feJJ^JI^^^" 
expired  on  the  8th  May^  on  which  day  the  defendant 
in  the  action  surrendered  himself,  and  was  thereupon 
committed  to  the  custody  of  the  marshal;  and,  on  the 
same  day,  notice  of  the  render  was  given  to  the  plain- 
tiff's attorney.     There  was  no  affidavit  of  the  service 
of  the  notice  of  render.  On  the  11th  May^  the  rule  for 
the  attachment  was  obtained. 

Manning  shewed  cause,  and  contended,  that  the 
render  was  not  valid  on  two  grounds.  First,  there 
was  no  affidavit  of  the  service  of  the  notice  of  render 
filed  at  the  Judge's  chambers;  and,  secondly,  that  tliere 
was  no  committitur  entered  in  the  marshal's  book,  which 
was  necessary  by  the  rule  of  Court  of  Trin.  3  Anncj  to 
be  done  by  the  defendant ;  and  he  cited  IMd^s  Prac-- 
tice^  282. 

Archboldf  contra,  contended,  that  the  entry  in  the 
marshal's  book  was  unnecessary.  The  committitur  itself 
is  delivered  to  the  marshal;  and,  in  2  Burr.  1049.,  Sir 
James  Burrow  states,  that  that  book  is  a  book  of  no  au- 
thority whatsoever,  and  only  meant  for  the  marshal's 
convenience,  and  the  same  is  laid  down  in  2  SeUoiiy  ^6. 
And  notice  of  the  render  to  the  plaintiff's  attorney  was 

quile 
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1819.        quite  sufficient.      As  to  the  other  objection,  he  was 
"        stopped  by  the  Court. 

The  Kino  ^*  ^ 

Hie  Sheriflft  of  Abbott  C.  J.  It  is  not  essential  to  a  perfect  render 
D  RSM.  ^j^^^  there  should  be  an  affidavit  of  the  service  of  the 
notice  of  render  filed  at  the  Judge's  chambers.  As  to 
the  other  point,  also,  we  are  at  present  of  opinion,  that 
the  attachment  is  irregular;  but  if,  on  consideration, 
we  should  alter  our  opinion,  we  will  mention  it  again. 

On  the  next  day,  the  Court  said,  that  they  had  con- 
sidered the  question,  and  retained  their  former  opinion ; 
and  Bayley  J.  added,  that  Mr.  Tidd  was  not  borne  out 
by  the  authorities  in  the  position   laid  down  by  him, 
jp.  283.     The  course  of  practice  is  this:  the  bail  bring 
the  defendant  to  the  Judge's   chambers  to   be  ren- 
dered; the  Judge  makes  Qut  the  committitur,  which, 
together  with  the  prisoner,  is  delivered  by  the  tipstaff 
to   the  marshal.     In  the  cases  referred  to   by   Mr. 
Tidd  the  committitur  is  of  a  different  description  from 
the  present.     They  are  cases  where  the  prisoner  being 
already  in  the  custody  of  the  marshal,  the  character 
of  his  commitment  is  changed.     There  the  conmiit- 
titur  is  filed  with   the  clerk  of  the  judgments,  and 
an  entry  is  made  in  the  marshal's  book.     Where  a 
prisoner  is  brought  up  by  habeas  corpus  from  the  Fleets 
in  order  to  be  charged  in  execution  in  the  Kin^s 
Benchy   there  the  committitur  is  not  entered  in  the 
marshal's  book.     In  that  case,  as  well  as  this,  the  com- 
mittitur, which  is  delivered  with  the  prisoner,  apprizes 
the  marshal  of  the  character  of  the  commitment,  and 
gives  him  all  the  information  necessary  for  his  guidance; 
whereas,  in  cases  where  the  nature  of  the  commitment  is 
changed,  further  information  to  the  marshal  is  essential ; 
and^  in  those  caseS)  the  entry  in  his  book  is  requisite* 

Rule  absolute^ 
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The  King  against  Woolf.  ^St^' 

''PHE  defendant,  Woolf  (a),  had  been  adjudged  to  be  Where  a  de- 

-L  fencbuity  in  an 

imprisoned  two  years,  to  pay  a  fine  of  10,000/.,   indictment  for 
and  be  further  imprisoned  till  that  fine  was  paid.     A   has  received 
levari  facias  having  issued  out  of  this  Court  against  ^^^a*im. 
the  defendant,  his  goods,  nearly  to  the  amount  of  the  ff^[?J?®"'** 
fine,  were  taken  in  execution  by  the  sherifis  of  London.  1®^  facias 

may  issue  im- 
And  now,  mediately  to 

take  his  goods 
in  execution 

F.  Pollock  moved  for  a  rule  nisi  to  set  aside  this  writ,  for  the  fine. 
The  only  authority  which  can  be  found  for  this  pro- 
ceeding is  the  case  of  Rex  v.  Wade  (i),  reported  also    ^ 
under  the  name  of  Rex  v.  Webb  (c) ;  but  this  authority, 
which  was  decided  in  the  reign  of  the  Stuarts^  has  never 
been  acted  upon  since.     It  is  observable,  that  in  each 
of  the  books  it  is  reported  for  a  different  purpose; 
and  the  defendant,  in  that  case,  does  not  appear  to  have 
been  before  the  court :  so  that  no  one  was  interested  in 
raising  this  question  there.     The  authority  of  that  case 
is  therefore  questionable,  and  there  is  no  other  authority. 
The  practice  has  never  been  conformable  to  it;  and 
there  does  not  seem  to  be  any  good  reason  for  the   , 
clause  of  imprisonment  <^till  the  fine  be  paid,"  if  it  can 
be  thus  levied.     Besides,  in  this  case,  non  constat  that 
this  writ  has  been  issued  by  the  crown  itself;  and,  at 
any  rate,  it  is  a  harsh  proceeding  against  the  defendant, 
whose  goods  are  seized  and  sold,  without  any  applica- 
tion to  him  to  pay  the  money  and  redeem  his  goods ; 


[ 


a)  AfUe,  462.  (b)  SSdnner,  12.    ^  7.  Jmet,  185. 

c)  2  Show,  166. 
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18 19.         and  in  fact,  by  a  sale  of  these  goods  at  a  loss  his  fine 
will  be  increased. 


The  King 

agairui 

WooLF. 


Abbott  C.  J.  The  present  application  is  not  made 
on  any  peculiar  circumstances  of  fact,  but  only  on  the 
ground  of  the  illegality  of  this  writ  If  there  are  any 
circumstances  to  shew  that  it  has  been  issued  by  an  im- 
proper person,  or  without  proper  authority,  or  that  the 
mode  of  levying  the  fine  is  more  harsh  than  justice  re- 
quires, our  judgment,  which  is  upon  the  law  only,  will  not 
preclude  the  party  from  making  such  special  application. 
On  the  law,  if  we  entertained  any  reasonable  doubt,  we 
should  grant  a  rule  to  shew  cause;  but  if  we  have  no 
doubt,  we  ought  not  to  do  so.  It  is  said  that  this  writ 
has  issued  on  the  authority  of  a  single  case  in  the  reign 
of  one  of  the  house  of  Stuart ;  and  we  are  desired  to  say, 
that  cases  in  those  reigns  are  not  to  be  regarded  as  law. 
To  that,  however,  I  cannot  assent.  But  it  is  a  mistake 
to  say,  that  this  rests  only  upon  the  authority  of  that 
cas6 ;  for  that  case  itself  rests  upon  the  principles  of  the 
common  law,  that  the  crown,  who  represents  the  pub- 
lic, is  entitled  to  levy  for  its  debts  by  an  united  process 
against  the  body,  land,  and  goods  of  its  debtors.  In 
this  case,  however,  there  has  not  been  any  process 
against  the  person,  the  defendant  being  in  executioti, 
not  for  the  fine,  but  for  the  term  for  which  the  court 
gave  judgment  of  imprisonment  Many  cases  of  this 
sort  have  occurred  in  the  Court  of  Exche<Juer  within 
my  remembrance.  Indeed,  the  form  of  the  writ  of 
extent  itself,  which  requires  the  sheriff  to  take  the  goods, 
chattels,  lands,  and  person  of  the  debtor,  proves  th^ 
same  rule  to  exist.  Better  evidence  of  the  law  of  the 
land  we  cannot  expect.    The  case  cited  was  therefore 

an 
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nn  authority  founded  upon  the  general  principle  of  the        1819. 
law : .  and  as  by  that  authority  it  is  laid  down  that  a        - 

^  .  .  The  Kixd 

levari  facias  may  issue  for  a  fine  due  to  the  king,  which  offdnu 
is  a  debt  on  record,  I  do  not  entertain  any  doubt  of  the 
legality  of  this  writ.  If  it  has  issued  under  any  impro- 
per circumstances,  or  if  it  imposed  upon  the  defendant 
a  greater  inconvenience  than  is  necessary  to  insure  the 
payment  of  the  fine,  these  special  circumstances  may 
again  be  submitted  to  the  Court  on  a  fi'esh  affidavit 

Baylet  J.  The  only  question  we  are  to  consider  is, 
whether  the  crown  has,  or  has  not,  a  right  to  issue  a  le- 
vari facias  for  the  debt  in  question ;  and  upon  that,  on 
principle,  it  seems  to  me  there  can  be  no  doubt.  Indeed, 
it  is  not  discussed  on  principle ;  but  observations  are 
made  that  this  is  a  new  mode  of  proceeding,  and  that  - 
mischievous  consequences  would  follow  from  it.  I 
think,  however,  that  mischievous  consequences  would 
ensue  to  the  crown  and  the  regular  administration  of 
justice,  from  a  delinquent  withdrawing  all  his  property 
from  the  effect  of  a  judgment ;  and  that  the  preventing 
that  will  not  be  a  mischievous  consequence  to  any  one 
but  himself.  Here  there  is  a  judgment  that  the  defend- 
ant do  pay  to  the  king  a  fine  of  a  certain  sum.  By  that 
judgment  the  debt  becomes  a  debt  to  the  king,  of 
record ;  and  it  is  payable  to  the  king  instanter.  It  is 
true,  that  part  of  the  judgment  is  also,  that  if  at  the 
expiration  of  the  imprisonment  the  fine  shall,  not  be 
paid,  he  is  to  continue  in  prison  until  it  be  paid;  but 
that  is  only  for  a  farther  remedy  on  behalf  of  the 
crown ;  and  if  we  were  to  say,  that  the  crown  shall  not 
be  at  liberty  to  issue  an  immediate  execution  for  its  own 
debt,   we  should  place  the  crown  in  a  worse  situation 

than 
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1819.        than  any  subject.     The  case  cited  shews  that  the  levari 
—""^        facias  from  this  court  was  the  proper  mode  of  procced- 

The  Kijrc  rw^.      •  .        i  .   i  i  t  -  r 

of^amu  ing.  The  king  has  a  right  to  choose  his  own  court  tor 
the  purpose  of  suit ;  and  for  the  purpose  of  issuing 
execution,  he  may  adopt,  if  he  pleases,  that  couit  in 
which  the  judgment  has  been  pronounced.  If  this  had 
been  estreated  into  the  Exchequer,  could  not  the  Ex- 
chequer have  issued  process  ?  If  so,  why  must  the 
crown  wait  for  that,  and  why  may  not  this  court  issue 
it  ?  In  Comyris  Digest^  title  Viscounty  c.  5.,  it  is  laid 
down,  that  it  is  part  of  the  duty  of  the  sheriff  himself  to 
levy  all  sums  due  to  the  crown.  I  am  therefore  of 
opinion  that  this  writ  has  properly  issued ;  and  I  do  not 
see  that  any  inconvenience  whatever,  which  can  be 
legally  considered  as  an  inconvenience,  will  result 
from  it, 

HoLROYD  J.  I  am  of  the  same  opinion.  I  think 
the  case  cited  not  only  establishes  the  principle,  but 
that  the  principle  itself  is  founded  on  the  common  law. 
Cadmore^iy  case,  cited  in  Rex  v.  fVebb^  as  determined  in 
Kelj/ng^s  time,  establishes  this,  that  where  a  party  is  in 
execution  for  a  fine,  still  a  writ  of  levari  facias  lies  de 
bonis  et  catallis.  Jf,  therefore,  the  defendant  here  was 
in  execution  for  the  fine,  which  he  is  not,  still  this 
levari  facias  might  issue.  I  think,  therefore,  that  we 
ought  to  refuse  this  rule. 

Best  J.  Nothing  is  more  mischievous  than  to  bring 
into  dotiijDt  established  principles  of  law.  It  is  an  esta- 
blished principle,  that  the  king  may  have  execution 
against  body,  land,  and  goods.  That  principle  is  applied 
to  the  present  case  by  the  King  v.  Webb.   1  have  heard 

nothing 
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nothing  to  impeach  the  authority  of  that  case.  It  is  saidy 
that  that  case  was  decided  in  the  reign  of  Charles  the  Se- 
cond ;  but  if  that  were  an  argument,  many  cases  decided 
by  some  of  the  most  enlightened  Judges,  Lord  Hale  and 
others,  would  be  swept  away.     I  agree,  that  this  is  a 
debt  of  record,  due  to  the  king  the  instant  the  judgment 
is  pronounced,  and  it  would  be  strange  to  say,  where  a 
debt  is  due,  that  there  is  no  remedy  to  recover  it  for  the 
term  of  two  years.     It  would  be  saying,  that  in  proper- 
tion  to  the  greatness  of  the  delinquency  of  the  offender^ 
would  be  the  difficulty  of  recovering  the  penalty :  for  the 
longer  the  crown  is  delayed,  the  greater  will  be  the  op- 
portunity  given  to  the  defendant  of  defeating  that  right. 
A  doubt  upon  this  case  migh  be  very  mischievous.     It 
does  not  appear  that  the  whole  debt  has  been  levied,  and 
a  doubt  might  stop  the  exertions  of  those  who  are  at  pre- 
sent endeavouring  to  recover  the  whole  sum,  and  might 
prevent  the  crown  from  recovering  it,  by  giving  the 
defendant  an  opportunity  of  removing  his  property  out 
of  reach.     I  am,  therefore,  of  opinion,  that  this  iiile 

should  be  refused.  ^ 

Rule  refused* 
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KiRKHAM  against  Marter.  (a) 


Friday, 
May  31§t. 


'^FHE  declaration  stated,  that  one  T.  JS.  Marter^  be-  jt,  had  wrong- 
fore  the  making  of  the  promise  of  defendant,  had,  ^^^i^ccnw' 
without  the  leave  or  license  of  the  plainti£^  wrongfully  ^^  ridden 
ridden  a  horse  of  the  plaintiff's,  in  consequence  whereof  thereby  cauwd 

^  ^  itsdeath:  Held 

that  a  promise 
by  a  third  person  to  pay  the  damage  thereby  sustained,  in  consideration  that  B,  would  not 
bring  any  aption  against  ji,,  Isa  collateral  promise  within  the  statute  of  frauds,  and  must 
be  in  writing.     Held,  also,  that  a  motion  for  a  new  trial,  where  the  cause  has  been  tried 
during  the  term,  may  be  made  at  any  time  within  four  days  after  the  distringas  is  retumahl** 

(a)  We  were  favoured  with  the  note  of  this  case  by  a  gtodtman  at  tha  bar* 

Vol.  IL  Si  tht 
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1819«        the  horse  died;  that  the  plaintiff  had  threatened  to 
_    "■        commence  an  action  as^ainst    the   said   T.  E.  M.   for 

ogauitf  the  recovery  of  such  damages  as  plaintiff  had  sustained, 
by  reason  of  the  premises;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  defendant,  would  not  bring  any  action 
against  the  said  T.  E.  M,  for  the  cause  aforesaid,  and 
that  plaintiff  would  be  content  to  take,  for  and  on 
account  of  the  said  horse,  what  should  be  agreed  upon 
between  the  defendant  and  one  A,  B.  defendant  pro* 
mised  to  pay  plaintiff  what  should  be  agreed  upon  be- 
tween defendant  and  said  A,  B.j  for  and  on  account  of 
said  horse.  Averment,  that  plaintiff  had  brought  no 
action  for  the  cause  aforesaid,  and  that  he  was  willing 
to  take,  for  and  on  account  of  the  horse,  what  had  been 
agreed  upon  between  the.  defendant  and  A,  B,j  and  that 
defendant  and  A,  B.  did  agree  that  defendant  should 
pay  plaintiff  fifty  guineas  for  the  said  horse,  and  the 
bill  due  for  the  maintenance  and  keep  of  the  said  horsey 
and  that  the  same  should  be  paid  before  the  then  next 
Epsom  races.  Declaration  then  averred,  that  that  bill 
before  the  then  next  Epsom  races  was  ascertained  to 
amount  to  a  certain  sum  therein  mentioned.  Breach, 
non-payment  of  the  said  several  sums.  Plea,  general 
issue. 

The  cause  was  tried  on  Thursday^  13  th  Mry,  at  die 
second  Middlesex  sittings  in  this  term,  before  AbboU 
C.  J.,  when  the  plaintiff  proved  a  verbal  contract,  as 
laid  in  the  declaration.  Abbott  C.  J.  thought  this  an 
undertaking  for  the  default  or  miscarriage  of  another, 
within  the  statute  of  frauds ;  and,  consequently,  that 
the  promise  ought  to  have  been  in  writing,  and  die 
plaintiff  was  nonsuited.  The  distringas  was  returnable 
on  Mondayy  the  17th.     The  motion  for  a  new  trial  was 

made 


/ 
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made  on  the  21st;  and  although  more  than  four  days  1819. 

had  elapsed  since  the  trial,  the  Court  agreed,  after  con-  — — 

suiting  with  the  Master,  that  such  a  motion  might  be  against 
made  at  any  time  within  four  days  after  the  return  of 
the  distringas;  and 

Abraham  now  moved  for  a  new  trial.     The  son,  on 
whose  behalf  the  promise  was  made  at  the  time  of 
making  such  promise,  did  not  owe  any  debt  to  the 
plaintiff.     This  is  not,  therefore,  an  undertaking  for 
the  debt  of  another.     The  liability  of  the  son  for  da- 
mages was  not  created  at  the  time  when  the  promise 
was  made,  and  that  is  essential  to  bring  the  case  within 
the  statute  of  frauds.     In  Ready.  Nash  (a)  it  was  de- 
cided, that  a  promise  by  a  third  person  to  pay  da- 
mages, in  case  plaintiff  would  withdraw  his  record  in  an 
action  for  an  assault  and  battery,  was  not  within  the 
statute.  The  court  there  said,  <^  that  the  defendant,  in 
the  original  action,  was  not  a  debtor ;  the  cause  was 
not  tried ;  he  .did  not  appear  to  be  guilty  of  any  default 
or  miscarriage ;  there  might  have  been  a  verdict  for 
him  if  the  cause  had  been  tried  ;  he  was  never  liable  to 
the  particular  debt,  damages,  or  costs;"  and  the  au- 
thority of  that  case  was  afterwards  recognized  by  the 
Court  of  Common   Pleas,  in  Fish  v.  Hutchinson.  (&) 
Burkmire  v.  Darnell  (c)  is  an  authority  to  shew,  that  the 
statute  of  frauds  contemplated  only  an  engagement  to 
answer  for  the  contract  and  not  for  the  tort  of  another; 
and,  therefore,  that  a  promise  to  answer  for  the  wrong 
of  another  need  not  be  in  writing. 

(a)  1  was.  305.  (6)  2  IFUs.  94. 

(c)  6  Mod.  249.     Ld,  Raym.  1085. 

S  s  2  Abbott 
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againit 


Abbott  C.  J.     This  case  is  clearly  within  the  mis- 
chief intended  to  be  remedied  by  the  statute  of  frauds : 
that  mischief  being  the  frequent  fraudulent  practices 
which  were  too  commonly  endeavoured  to  be  upheld  by 
peijury ;  and  if  it  be  within  the  mischief,  I  think  the 
words  of  the  statute  are  sufficiently  large  to  compre- 
hend  the  case.    The  words  are  these :  ^^  No  action  shall 
be  brought  to  charge  a  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person."    Now  the  word  ^^  miscarriage"  has 
not  the  same  meaning  as  the  word  ^^  debt"  or  <^  de&ult  f 
it  seems  to  me  to  comprehend  that  species  of  wrong- 
ful act,   for  the  consequences  of  which  the  law  wotdd 
make   the  party  civilly  responsible.      The   wrongful 
riding  the  horse  of  another,    without  his  leave  and 
licence,   and  thereby  causing  its  death,  is  clearly  ao 
act   for  which  the  party  is  responsible  in  damages; 
and,    therefore,    in    my  judgment,    falls   within   the 
meaning  of   the  word  ^*  miscarriage."     The  cqse  of 
Sead  and  Nash  is  very  distinguishable  from  this :  the 
promise  there  was  to  pay  a  sum  of  money  as  an  induce- 
ment to  withdraw  a  record  in  an  action  of  assault, 
brought  against  a  third  person.     It  did  not  appear  that 
the  defendant  in  that  action  had  ever  committed  the 
assault,  or  that  he  had  ever  been  liable  in  damages; 
and  the  case  wa^  expressly  decided  on  the  ground  that 
it  was  an  original,  and  not  a  collateral  promise.     Here 
the  son  had  rendered  himself  liable  by  his  wrongful 
act,  and  the  promise  was  expressly  made  in  consider- 
ation of  the  plaintiff's  forbearing  to  sue  the  son.     I 
therefore  think  that  the  nonsuit  was  right. 


HOLBOTD 
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HoLROYD  J.  {a)  I  am  also  of  opinion  that  the  non-  J  819. 
suit  in  this  case  was  richt,  I  think  the  term  tniscat^  — • 
rtage  is  more  properly  apphcable  to  a  ground  of  action  agamu 
founded  upon  a  tort  than  to  one  founded  upon  a  con- 
tract :  for  in  the  latter  case  the  ground  of  action  is,  that 
the  party  has  not  performed  what  he  agreed  to  perform; 
not  that  he  has  misconducted  himself  in  some  matter 
for  which  by  law  he  is  liable.  And  I  think,  that  both 
the  words  miscarriage  and  default  apply  to  a  promise 
to  answer  for  another  with  respect  to  the  non-perform- 
<ance  of  a  duty,  though  not  founded  upon  a  contract* 
This  case  is  certainly  within  the  mischief  contemplated 
by  the  legislature,  and  it  appears  to  me  to  be  within 
the  plain,  intelligible  import  of  the  words  of  the  act 
of  parliament. 

Best  J.  It  appears  to  me  that  this  case  is  within 
the  spirit  and  principle,  as  well  as  the  words  of  the  act. 
The  principle  of  the  act  is  this;  that  where  a  man 
undertakes  to  do  something  which  by  law  he  is  not 
bound  to  perform,  it  shall  be  reduced  to  writing. 
Here  the  defendant  does  under^e  to  do  something 
that  by  law  he  is  not  bound  to  do.  It  is  not  reduced 
to  writing,  and,  therefore,  that  brings  it  within  the 
spirit  of  the  act.  The  question  is,  whether  the  words 
of  the  act  are  large  enough  to  embrace  this  case. 
There  is  nothing  to  restrain  these  words  default  or 
miscarriage;  and  it  appears  to  me  that  each  of  them  is 
large  enough  to  comprehend  this  case. 

Rule  refused. 

(a)  Ba^  J.  had  left  th<  court 


St  8 


618  CASES  IN  EASTER  TERM 

1819. 


^?««^  Wood  against  Perkes. 


llie  vtnue 
bavingbeen 


HTHE  venue  which  was  originally  laid  in  London  had 
changed  by  been  chanfi^ed  to  Staffordshire,  on  the  usual  affi- 

the  defendant,  ®  . 

from  London  to  davit;  and  a  rule  nisi  was  obtained  for  bringing  back 

on  thT^uia  ^^^  venue  to  London,  upon  the  plaintiff's  undertaking 

CourTiefuled  ^  ff'^®  material  evidence  either  in  Worcestershire  or 

to  bring  back  London.     The  aflBdavit  stated  that  the  cause  of  action 

the  venue  to 

London,  on  an    arose  partly  in  Staffordshire  and  partly  in  Worcester^ 

affidavit  that  the      >  . 

cuise  of  acUon  shire,  and  added  that  the  residence  of  a  material  witnen 

BtaffordatZe^  ^^  ^  London.    This  affidavit,  however,  disclosed  no 

l^o^^J^  particular  fact  shewing  that  the  cause  of  action  did  not 

•ndthatama-  2LX\se  whoUy  in  Staffordshire.      In  answer  to  this  last 

resided  in  Zw-  application,  it  was  airain   sworn   positively,    that  the 

rfcm,  andonthe      ^^  ^  o  . 

plaintiff's  un-     cause  of  action  arose  wholly  in  SUiffbrdshire,  and  not 

^'^'^g  to  give         ,        1 

material  evi-       elsewhere. 

dence  in  one  or 
other  of  those 

«""*ti"«  Reader,  against  the  rule^  relied  on  the  usual  practioe 

which  had  prevailed  of  not  bringing  back  the  venue, 
without  an  undertaking  to  give  material  evidence  in  the 
county  where  it  was  originally  laid. 


Z).  F.  Jones,  contra,  cited  Cailland  y.  Chanson  (a). 
Hunt  V,  Bridgford  (J),  Neale  y.  Nevill  {c),  Powell  v. 
Rich  {d),  and  contended,  that  by  the  offer  to  give 
material  evidence  either  in  Worcestershire  or  London^ 
he  had  virtually  negatived  the  original  affidavit. 


(a)  7  T.  R.  205.  (6)  1  Taunt,  259. 

(c)  6  TVnml.  56$,  {4)  1  Taunt.  178. 
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Abbott  C.J.  The  plaintiff,  in  this  case,  seeks  to  I8I9. 
bring  the  venue  back  on  an  affidavit  very  different  from  "vv^ 
those  filed  in  the  cases  which  have  been  cited.  In  aga^n^ 
CaUland  v.  Champion^  the  rule  was  obtained  on  an  affida- 
vit, which  negatived  that  the  whole  cause  of  action  arose 
in  London^  by  stating  the  fact  that  the  party  whose  life 
was  insured  died  in  Scotland ;  but  there  is  no  allegation 
of  any  such  distinct  fact  in  the  plaintiff's  affidavit  in 
support  of  this  motion.  The  plaintiff  only  generally 
denies  that  the  cause  of  action  arose  wholly  in  Stafford'- 
shire  ;  but  that  is  swearing  to  what  is,  in  his  judgment, 
the  legal  result  of  the  facts.  I  am  therefore  of  opinion, 
that  in  order  to  bring  himself  within  the  cases,  it  was 
necessary  for  him  to  state  some  special  fact  in  his 
affidavit  to  negative  the  affidavit  made  in  order  to 
change  the  venue. 

Bayley  J.  I  am  of  the  same  opinion.  The  present 
is  a  very  unreasonable  application.  The  plaintiff  only 
states  that  the  cause  of  action  arose  partly  in  Stafford^ 
shircj  and  partly  in  Worcestershire  /  but  that  affords  no 
reason  for  his  trying  the  cause  in  London.  • 

HoLROYD  J.  This  case  is  very  distinguishable  firom 
Cailland  v.  Champion,  There  a  particular  fact  was 
stated  and  not  denied ;  but  if  that  be  not  done,  it  is  the 
settled  practice  of  the  Court  not  to  bring  back  the 
venue,  unless  the  plaintiff  undertake  to  give  material 
evidence  in  the  county  in  which  it  was  originally  laid* 

Best  J.  concurred. 

Rule  digduurg^d* 
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Saturday* 


TI10  Court  wSl 
not  ffrant  A 
manaamuflto 
•  tndingoor- 
pontion,  at  the 
inatancaofone 
of  its  memberBy 
to  oompd  tfaem 
to  produoa  their 
aoooontiy  for 
tiiapurpoaeof 
dadaringadi* 
▼idandtttlie 
proftti* 


The  King  against  The  Governor  and  Company 
of  the  Bank  of  England. 

TyENMAN  moved  for  a  mandamus  to  the  Governor 
and  Company  of  the  Bank  of  England^  to  pro- 
duce an  account  of  the  income  and  profits  for  the  last 
half-year,  preceding  the  holding  of  the  last  general  court 
which  was  held  on  the  18th  March^    1819,   with  an 
account  of  the  charges  of  management  for  the  said  half 
year,  for  the  purpose  of  enabling  the  next  general  court 
to  consider  the  state  and  condition  of  the  company,  and 
to  declare  a  dividend  of  all  the  profits,   the  charges  of 
management  only  excepted.     The  affidavit,  in  support 
of  the  motion,  stated  that  the  applicant  was  a  member 
of  the  corporation,  and  a  proprietor  of  500/.  bank  stock. 
It  then  set  out  pait  of  the  charter,  by  which  it  appeared 
that  it  was  competent  to  the   proprietors,    in  their 
general  courts,  to  make  by-laws  relating  to  the  govern- 
ment of  the  corporation.     It  then  stated,   that  in  the 
year  1697*  the  following  by-law  was  made,  viz.  "That 
twice  iu  every  year  a  general  court  shall  be  held  for 
considering  the  general  state  and  condition  of  this  cor- 
poration,  and  for  the  making  of  dividends  out  of  all 
and  singular  the  produce  and  profit  of  the  capital  stock 
and  fund  of  this  coiporation,  and  the  trade  thereof, 
amongst  the  several  proprietoi's  therein,   according  to 
their  several  shares   and  proportions.      The   one   of 
which  said  courts  shall  be  held  between  the  1 0th  and 
25th  days  of  September^  the  other  between  the  10th  and 
25th  days  of  MarcA,  yearly."     The  affidavit  then  slated 
that  the  applicant,  on  the  Sd  o{  Decembef,   1818,   had 
given  notice  to  the  governor. and  directors  of  the  bank 

to 
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to  produce,  on  the  day  on  which  the  next  half-yearly        1819. 

court  should  be  held,  an  account  of  the  income  and       "■"""" 

llie  Km 

profits  for  the  half-year  preceding  that-  day,   with  an        aggmu 
account  of  the  charges  of  management  for  the  said  half-      Ekolaito. 
year,  to  be  laid  before  the  court,  for  the  purpose  of 
enabling  the  court  to  consider  the  state  of  the  company, 

and  to  declare  a  dividend  on  all  the  profits,  the  charges 
of  management  only  excepted.      The  affidavit  then 
stated  that  a  general   court  was  held   on  the  18th 
March,    1819,    and  that  the  governor  and   directors 
of  the  Bank  of  England  refused  to  comply  with  his 
demand.     The  motion  was  then  made  that  the  accounts 
should  be  produced,  which  motion  was  negatived  by  a 
majority  of  the  Court*   It  was  now  contended  that  it  was 
imperative  on  the  corporation  to  divide  their  profits 
half-yearly ;   and  the  act  of  the  7th  Anne,  c,  7-j  was 
referred  to,   by  which  it  was  expressly  enacted.  That 
all  the  profit  arising  out  of  the  management  of  the  cor- 
poration, &c.,  the  charges  of  managing  the  business  of 
the  governor  and  company  only  excepted,  should  be 
applied  from  time  to  time  to  the  use  of  all  the  members 
of  the  said  corporation  for  the  time  being,  rateably  and 
in  proportion  to  each  member's  part,  share,  or  interest 
in  the  common   capital  and    principal   stock  of  the 
governor  and  company  of  the  Bank  of  England*    This 
act  is  imperative  on  tlie  company  to  divide  their  profits, 
half-yearly,  among  all  the  members  for  the  time  being. 
Now,  if  the  company  be  permitted  to  accumulate  pro- 
fits, they  will  not  be  divided  among  the  members  for 
the  time  being,  but  will  be  divided  among  subsequent 
purchasers  of  stock. 

Abbott 
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18X9.  Abbott  C.J.     This  is  an  application  for  a  man- 

damns  to  a  trading  corporation,  at  the  instance  of  an 
against  individual  member,  to  compel  tlie  directors  of  that  cor- 
Emqlamju  poration  to  produce  their  accounts  and  divide  their 
profits.  It  is,  in  effect,  an  application  on  the  behalf  of 
one  of  several  partners  to  compel  his  co-partners  to 
produce  their  accounts  of  profit  and  loss,  and  to  divide 
their  profits,  if  any  there  be.  The  examination  of  the 
accounts  of  a  trading  company  may  be  efiectually 
entered  into  in  the  Court  of  Chancery ;  but  this  Court 
is  a  very  unfit  tribunal  for  such  a  subject.  A  mere 
trading  corporation  differs  materially  from  those  which 
are  entrusted  with  the  government  of  cities  and  towns, 
and  therefore  have  important  public  duties  to  perform. 
No  instance  has  been  cited  in  which  the  Court  has 
granted  a  mandamus  to  a  corporation  like  the  pre- 
sent, and  I  think  we  ought  not  now  to  establish  the 

precedent. 

Bayley  J.  The  Court  never  grant  this  writ  except 
for  public  purposes,  and  to  compel  the  performance  of 
public  duties.  This  is  an  application,  at  the  instance 
of  one  of  several  partners  in  a  trading  company,  to 
compel  his  co-partners  to  divide  their  profits :  but  that 
is  a  mere  private  purpose,  and  presents  a  fit  subject  for 
enquiry  on  the  other  side  of  the  hall.  There  is  no 
instance  in  which  the  Court  have  granted  a  man- 
damus to  a  trading  corporation;   and  that  being  so, 

I  think  that  we  should  not  now  grant  it  for  the  first 
time. 

HoLROYD 
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HoLROTD  J.  I  am  of  the  same  opinion.  The  effect  1 8 1 9# 
of  this  application  would  be  to  compel  a  public  ex-  """* 
posure  of  private  concerns,  and  I  think  it  ought  not  to        agahut 

^  granted.  ^t^^-' 

Best  J.     If  we  were  to  grant  this  rule,  we  should 

make  ourselves  auditors  to  all  the  trading  corporations 

in  England* 

Rale  refused. 


BoRwifcK  against  Walton.  Mmuu^, 

May  24th. 

JJOLT  had  obtained  a  rule  nisi  to  discharge  the  After  the  iheriff 

rule  to  bring  in  the  body,  on  the  ground  that  cepi  corpus, 

the  plaintiff  had  brought   an  action  against  the  she-  S^ugJ^wf 

riff  for  the  escape  of   the  defendant,   and   had   al-  •ctionformn 

^  escape,  and 

ready  rcovered  the  full  debt.     It  appeared  that  the  recoTeredthe 
defendant  had  been  arrested  at  the  suit  of  the  plain-  that  he  could 
tiff,  and  the  sheriff,  upon  a  rule  served  upon  him  to  ^  "^^ 
return  the  writ,  had  returned  cepi  corpus  et  paratum  ^J^  "***** 
habeo.     But  bail  above  not  having  been  put   in,  and 
there  being  no  render  or  bail-bond,  the  plaintiff  brought 
his  action  against  the  sheriff  for  an  escape,  and  re- 
covered a  verdict  for  200/.,  which  he  had  received,  to- 
gether with  the  costs.     The  plaintiff,  notwithstanding 
the  verdict,  had  ruled  the  sheriff  to  bring  in  the  defend- 
ant's body,  contending  that  he  had  a  right  to  do  so,  in- 
asmuch as  the  sheriff,  by  the  return  of  cepi  corpus^  had 
charged  himself  with  the  custody  of  the  body ;  and  was 
therefore  bound  to  bring  the  defendant  into  court. 

Espinasse  diewed  cause.    The  plaintiff  has  a  right  to 
require  the  sheriff  to  bring  the  defendant  into  court, 

in 


Waltok. 
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1819.        in  order  that  the  original  action  may  proceed*     The 
action  had  been  commenced  against  the  defendant,  as 

'  BoRWICK 

against  acceptor  of  a  bill  of  exchange,  and  the  plaintiff  had 
likewise  brought  several  actions  against  the  drawer  and 
indorser.  He  has  a  right  to  recover  all  his  costs  in 
those  actions  (which  are  unsettled,  the  parties  being 
insolvent)  against  the  present  defendant ;  and  for  that 
purpose,  the  plaintiff  is  proceeding  in  the  action.  The 
recovery  in  the  action  for  the  escape  is  collateral  to 
the  merits  of  the  original  action,  and  is  a  penalty  upon 
the  sheriff  for  his  neglect  of  duty,  and  not  a  satisfaction 
for  the  debt. 

Holt  contra,  for  the  sheriff.  Whatever  remedy  the 
plaintiff  may  have  against  any  other  person,  he  has 
made  his  election  to  consider  the  defendant  as  not  in 
the  custody  of  the  sheriff,  but  as  having  escaped  out  of 
such  custody  by  the  sheriff's  default.  It  will  therefore 
be  inconsistent  to  punish  the  sheriff  for  not  having  the 
defendant  in  custody,  and  to  proceed  against  him  at 
the  ^me  time,  as  if  he  had  him  in  custody.  He  has 
'  already  paid  the  debt  in  the  action  for  the  escape,  and 
ought  not  to  pay  it  twice  over. 

Per  Curiam.  The  plaintiff  has  brought  his  action 
against  the  sheriff  for  the  escape,  and  has  recovered  his 
whole  debt,  and  he  is  now  desirous  to  turn  round  upon 
the  sheriff,  and  to  say,  ^<  It  is  true,  I  chose  to  consider 
the  defendant  for  one  purpose  out  of  your  custody,  and 
as  having  been  suffered  to  escape,  by  yom*  own  negli- 
gence, but  I  will  now  consider  him,  for  another  pur- 
pose, as  iu  your  custody,  and  as  not  having  escaped." 
In  other  words,  <<  having  already  one  satis&ction,  it  is 
convenient  for  me  to  receive  another."  Such  proceed- 
ings 
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jngs  are  not  to  be  borne.     The  plaintiff  has  made  bis  1S19. 

election  to  proceed  against  the  sheriff  for  an  escape,  "~"^ 

and,  as  far  as  the  sheriff  is  concerned,  he  must  abide  againti 

by  It. 

Rule  absolute,  with  cos(& 


The  Marquis  of  Cholmondeley  against  Lord 

Clinton. 

THE  Master  of  the  Rolls  sent  the  following  case  for  Where  ^.,  in  a 
.  .    .  r  -l1_-     i^        ^  conveyance  to 

the  opmion  of  this  Court :  uses,  setUed  an 

By  indenture  of  bargain  and  sale,  duly  inroUed  in  ^hLsdf'^ 
the  Court  of  Common  Pleas,  dated  the  1 1th  June.  1781,  "■J?^!'  *"  **» 

'  '    to  bis  issue, 

and  made  between  George  Earl  of  Orfordy  of  the  first  ^***  *"  ^^' 
part;  Charles  LticaSy  of  the  second  part;  and  Joshua  totheheinof 
Sharpen  of  the  third  part ;  the  said  George  Earl  of  Orford  and  at  the  time 
duly  conveyed  certain  manors  and  hereditaments  in  the  ment^-^Twai 
counties  o£ Devon  and  Cornwall^  whereof  he  was  tenant  ^^'nwej^ the 

nght  heir  of 

in  tail  by  purchase,  to  the  use  of  Charles  Lucas*  his  heirs  s.  r.  .•  Held 

,  .  that  this  ulti. 

and  assigns,  in  order  to  make  him  tenant  to  the  pre-  mate  limitation 

cipe,  for  the  purpose  of  suffering  two  common  reco-  t^^e  estate 

veries,  with  double  vouchers,  in  which  tlie  said  George  ^^^^a**? 

Earl  of  Orford  should  be  vouched,   which  recoveries  "*"*»  descend- 

*^  ed  on  his  heirs 

were  thereby  declared  to  enure,  to  the  use  of  the  said  general. 

George  Earl  of  Orford^  his  heirs  and  assigns,  for  ever,  that  it  was  not 

And  in  Trinity  term,  1781,  two  common  recoveries,  IJJtottJ^ten?" 

\^^  double  vouchers,  were  duly  suffered,  in  pursuance  ^°°  ^^^  *®*" 

of  the  said  indenture  of  bargain  and  sale,  of  all  the  from  the  recital, 

1        ,  ,  ,.  .         ,  in  order  to  ex- 

aforesaid  manors  and  other    hereditaments,  in  which  plain  the  words 

recoveries  the  said  George  Earl  of  Orford  was  vouched,   Uon,  they  being 

and  vouched  the  common  vouchee.     The  said  George  I^weU-known 

import. 
Bm^  J.  Distcntientt* 

Earl 
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1819.        Earl  of  Orford  afterwards  executed  certain  indentures 

~      .  ^^  of  lease  and  release,  bearing  date  respectively  the  1st 

Cholmond<l«t  and  2d  August^  1781:  the  indenture  of  release  beine 

against  i"r»»iTT>^ 

Lord  Climtok.    made  between  the  Right  Hon.  George  Earl  of  Orfbrd^ 

described  as  only  son  and  heir  of  Robert  Earl  of  Orford^ 
by  Margaret  his  wife,  also  deceased,  who  was  the 
daughter  and  only  surviving  child  and  heir  of  Samuel 
BMe^  late  of  Heantouj  in  the  county  of  Devorij  Esquire^ 
deceased,  who  was  the  only  son  and  heir  at  law  of 
Robert  Rolle^  of  the  same  place,  Esquire,  by  Arabella 
his  wife,  who  was  the  daughter  and  one  of  the  coheirs 
of  Theophilus  Clinton^  Earl  of  Lincoln  and  Baron  of 
Clinton^  also  deceased,  of  the  one  part ;  and  Joshua 
Sharpe,  Esquire,  of  the  other  part :  it  recited  the  last  will 
of  the  said  Samuel  Rolle,  so  far  as  to  shew  the  gifts  to 
his  own  sons,  and  to  his  daughters,  and  to  the  sons  and 
daughters  of  his  daughter;  it  then  recited  that  the  said 
Samuel  Rolle  did,  in  or  about  the  month  of  November^ 
I7l9j  depart  this  life  without  revoking  his  will,  leaving 
the  said  Margaret  Rolle^  his  daughter  and  only  child 
him  surviving,  who  afterwards  intermarried  with  the  said 
Robert  then  Lord  Walpole^  afterwards  Earl  of  Orfbrd; 
and  that  the  said  Margaret^  late  Countess  of  Orfordy 
did,  in  or  about  the  month  of  January  then  last  past, 
depart  this  life,  leaving  the  said  George  Earl  of  Orfbrd 
his  son  and  only  child,  who,  by  virtue  of  the  will  of 
the  said  Samuel  Rolle^  became  entitled  to  all  his  manors, 
lands,  tenements,  and  hereditaments,  as  tenant  in  tail. 
And  that  by  indenture  of  bargain  and  sale  tripartite^ 
bearing  date  the  11th  day  of  June  then  last  past,  and 
inrolled  in  his  majesty's  Court  of  Common  Pleas,  and 
made  between  the  said  George  Earl  of  Orfbrd,  of  the 
first  part ;  Charles  Lucas,  of  New  Inn,  in  the  county 

of 
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of  Middleiexy   Gentleman,  of  the  second  part;   and         )dl9. 
Joshua  Sharpcj  o{  Lincoln* s  Inn,  in  the  said  county  of  ~i*^ 

The  Mar^pnl  of 

Middlesex,  Esquire,  of  the  third  part;  the  said  George   CHOLMoxBtttt 
Earl  of  Orford  did  grant,  bargain,  and  sell  to  the  said    x^  Cutmbv, 
Charles  Lucas  and  his  heirs,  amongst  other  lands,  the 
several  lordships,  manors,  lands,  tenements,  and  here- 
ditaments therein,  and  afterwards  in  the  now  recited 
indenture  of  release  particularly  mentioned,  being  the 
estate  and  inheritance  of  the   said  Samuel  fiolley    to 
hold  the  same  to  and  to  the  use  of  the  said  Charles 
Lucas,  his  heirs  and  assigns,  for  ever,  to  the  intent  and 
purpose  that  he  might  become   a  good   and  perfect 
tenant  of  the  immediate  freehold  and  inheritance  of 
the   said  premises,  against  whom  common  recoveries 
might  be  had  and  perfected  in  the  manner  therein 
mentioned   for   that  purpose;  which   said   recoveries, 
and  all  other  recoveries,  fines,  and  other  assurances  of 
and  concerning  the  premises  were  thereby  declared  to 
be  and  enure  to  the  use  of  the  said  George  Earl  of 
Orford,  his  heirs  and  assigns,  for  ever ;  and  that  two 
common  recoveries  of  the  said  several  lordships,  ma- 
nors, lands,  tenements,  and  hereditaments  in  the  coun- 
ties of  Devon  and  Cornwall^  formerly  the  estate  and 
inheritance  of  the  said  Samuel  BoUe,  had  been  accord- 
ingly suffered ;  but  that  the  said  George  Earl  of  Or- 
ford  was  willing  and  desirous  that  the  same  premises 
should  continue  and  remain  in  the  family  and  blood 
of  the  said  Samuel  Rolle.     It  then  witnessed,  that  for 
and  in  consideration   of  the  natural  love   and   affec- 
tion which  the  said  George  Earl  of  Orford  had  and 
bore  unto  his  relations,  the  heirs  of  the  said  Samuel 
Rolle,  and  to  the  intent  that  the  manors,  messuages, 
lands,  tenements,  and  hereditament^  thereinafter  men- 
tioned. 
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181 9*        tioned,   might   remain,  continue,  and  be  in   the  fa- 
_    ^,  ^  mily  and  blood  of  his  late  mother,  the  said  Margaret 

TlieMarquisof  •'  . 

Cbolmondklzt   Countess  of  Orfordj  on  the  side  or  part  of  her  said 

agamtt 

LerdCuxTON.  fiither,  th^  said  Samuel  RoUej  for  a  nominal  consider- 
ation! he  the  said  George  Earl  of  Orfordj  did  grant, 
bargain,  selli  release,  and  confirm,  to  the  said  Joshua 
Sharpe^  and  to  his  heirs,  the  aforesaid  manors  and 
hereditaments,  in  the  counties  of  Devon  and  Com" 
ivallf  and  then  described  the  parcels  thus :  ^^  All  and 
singular  the  aforesaid  premises  were  formerly  the  estate 
and  inheritance  of  the  said  Samuel  Roller  decea^  ;'' 
and  then  added,  ^^  and  all  other  the  manors,  lands,  te- 
nements, ^ythes,  and  hereditaments,  of  him  the  said 
Gorge  Earl  of  Orfordj  with  their  and  every  of  their 
rights,  members,  and  appurtenances  whatsoever,  which 
were  the  estate  and  inheritance  of  the  said  Samuel  Mdle^ 
situate,  lying,  and  being  in  the  several  towns,  parishes, 
hamlets,  and  places  aforesaid,  and  every  or  any  of  them, 
or  elsewhere,  in  the  said  counties  of  Devon  and  Corn-' 
wall :  to  hold  to  the  said  Joskua  Sharpe,  his  heirs  and 
assigns,  to,  for^  and  upon  such  uses,  trusts,  intents,  and 
purposes,  and  by  and  under  such  limitations,  powers, 
provisoes,  and  agreements,  as  were  thereinafter  limited, 
declared,  or  mentioned,  of  and  concerning  the  same^" 
and  the  uses  were  declared  in  these  words :  ^<  To  the 
use  and  behoof  of  the  said  George  Earl  of  Orfordy  for 
and  during  his  natural  life,  without  impeachment  of,  and 
with  full  power  to  do  and  commit  any  manner  of  waste 
on  the  said  premises,  or  any  part  or  parts  thereof;  and 
from  and  after  his  decease,  to  the  use  and  behoof  of 
the  heirs  of  the  body  of  him  the  said  George  Earl  of 
Orfordf  lawfully  to  be  begotten,  and,  in  default  of  such 
issue,  to  the  use  and  behoof  of  such  person  or  persons, 

for 
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for  such  estate  or  estates,  rights  and  interests,  and  to^         181  D« 
for,  and  upon  such  uses,  trusts,  intents,  and  purposes.        — — 

The  Marquli  q# 

and  subject  to  such  provisoes,  conditions,  and  agree-  CuoLxoirDiuKr 
mcnts,  as  the  said  George  Earl  of  Orfardj  by  any  deed  ixiid^CuKfOK. 
or  writing,  or  by  his  last  will  and  testament  in  writing, 
by  him  duly  executed,  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  should  declare,  limits 
direct,  or  appoint;  and,  in  default  of  such  declaration, 
limitation,  direction,  and  appointment,  to  the  use  of 
the  right  heirs  of  the  said  SamiielRoUe  for  ever,  and  to^ 
for,  or  upon  no  other  use,  intent,  or  purpose  whatso- 
ever :  Provided  always,  and  it  was  thereby  declared  and 
agreed,  and  it  was  the  true  intent  and  meaning  of  these 
presents,  that  it  should  and  might  be  lawful  to  and  for 
the  said  George  Earl  of  Orford,  at  any  time  or  times 
hereafter,  during  his  natural  life,  by  any  deed  or  deedsy 
writing  or  writings,  under  his  hand  and  seal,  duly  exe- 
cuted in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  last  will  and  testament  in 
writing,  attested  as  aforesaid,  from  time  to  time,  and  at 
all  times  thereafter,  to  alter,  revoke,  or  make  void  all  or 
any  of  the  estates,  uses,  and  limitations  thereinbefore 
specified  or  limited,  and  also,  by  the  same  or  any  other 
deed  or  deeds,  writing  or  writings,  or  by  his  last  will 
and  testament,  so  executed  and  attested  as  aforesaid,  to 
limit  or  declare  any  other  or  new  use  or  uses  of  all  and 
singular  the  said  manors,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  part  or  parts  thereof  at 
his  free  will  and  pleasure,  and  as  to  him  the  said  George 
Earl  of  Orford  should  seem  meet ;  and  also  from  time  to 
time,  and  at  all  or  any  time  or  times  during  his  life,  to 
grant,  charge,  lease,  demise,  or  convey  all  and  singular 
the  aforesaid  manors,  lands,  tenements,  bereditameDt% 
Vol!  II.  Tt  and 
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and  premises,  or  any  of  them,  or  any  part  or  parcel 
-.  thereof,  to  any  person  or  persons,  according  to  his  own 
eaoLkioiibxLft  fi-ee  will  and  pleasure,  either  in  fee-simple  or  for  life 
LordCuaioy*    or  Uves,  or  any  number  of  years  determinable  on  the 

death  of  any  person  or  persons,  or  for  any  number  of 
years  absolute,  in  possession,  reversion,   or  by  way  of 
future  interest,  and  in  such  form,  manner,  and  sort 
as  the  said  George  Earl  of  Orford  should  think  fit  and 
proper;  all  and  singular  which  said  grants,  charges, 
leases,  demises,  and  conveyances  of  the  premises,  or 
any  part  thereof,  should  be  good  and  effectual,  to  all 
intents  and  purposes.     On  the  5  th  of  December^  1791, 
George  Earl  of  Orford  died  without  issue^  and  intestate, 
and  without  having  altered  or  revoked  the  limitations 
contained  in  the  indenture  of  the  2d  August^  1781. 
At  the  date  of  that  indenture,  George  Earl  of  Orford 
himself  was  the  right  heir  of  Samuel  RoUe.     At  his 
death,  Bobert  George  William  Trefusis  was   the   right 
heir  of  Samuel  Rolle^  and  the  heir  of  George  Earl  of 
Orfordy  on  the  part  of  his  mother,  the  daughter  of  the 
said  Samuel  Rolle ;  and  there  was  an  heir  of  the  said 
George  Earl  of  Orford,  ex  parte  paterna. 

This  case  was  twice  argued ;  first  in  Michadmas 
term  last  by  Richardson^  for  the  plaintiff  and  Preston 
for  the  defendant;  and,  secondly,  in  this  term,  by 
Shadwellf  for  the  plainti£^  and  Copley  Serjt  for  the  de- 
fendant 

Richardson  and  Shadmellj  for  the  plaintiff.  The  ques« 
tion  is,  whether  Mr.  Trefusis  took  any  estate  under 
this  limitation  in  George  Earl  of  Orford^s  settlement.  It 
appears,  that  George  Earl  oi  Orford  was  tenant  in  tail 
by  purcb^se^  and  consequently,  by  the  reocrferj  which 


r 
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was  suffered,  and  which  enlarged  his  estate  tail  into  a  1819, 
fee^  the  estate  would,  by  law,  descend  not  to  his  heirs  " 
ex  parte  raaterna,  as  would  have  been  the  case  had  CMOLM^sut 
he  been  tenant  in  tail  by  descent,  but  to  his  heirs  lo,4cS«o» 
genera],  Martin  v.  Strachan  (a).  Roe  v.  BaMwere  (6), 
Abbot  V.  Burton,  (c)  Under  these  circumstances,  he  made 
the  settlement  on  which  the  question  arises,  by  which  he 
limited  the  estate  first,  to  his  own  own  use  for  lifis^ 
and  after  his  decease^  to  the  use  of  the  heirs  of  his 
own  body,  and,  in  default  of  such  issue,  to  the  use  of 
such  persons  as  he  might  by  deed  or  will  appoint ;  and 
then  to  the  use  of  the  right  heirs  of  Samuel  Balk  for 
ever.  Now,  as  George  Earl  of  OrfbrdvfaB  himself  right 
heir  of  Samuel  BoUe^  at  the  time  when  this  deed  was 
executed,  this  latter  limitation  may  be  properly  con- 
sidered as  tantamount  to  a  limitation  of  the  estate  to 
his  own  right  heirs.  And  it  was  decided,  in  Bingham^g 
case  (d).  The  Earl  of  Bedford's  case  (^),  and  2  BolUf% 
Abridgment  (J),  that  a  man  t:annot  make  his  own  right 
heir  a  purchaser,  and  that  such  a  remainder  is  void. 
Then  this  limitation  is  in  fact  part  of  the  old  use,  still 
remaining  in  George  'Earl  of  Orfordj  and  if  so  it  will  de- 
scend to  his  heirs  general.  But  it  is  said,  that  this  being 
a  conveyance -to  uses,  must  be  construed  differently 
from  a  common  law  conveyance.  That  is,  however, 
not  the  law.  For  \  in  Tapnery.  Merlott  {g)  the  rule 
was  distinctly  laid  down  by  Lord  C.  J.  WilleSy  that  a 
conveyance  to  uses  was  not  to  be  construed  as  a  will, 
according  to  the  intention  of  the  parties,  but  as  a  com- 
mon law  conveyance ;  and  he  expressly  disclaims  the 

(a)  1  WUu  66.  (6)  5  7.  Jt.  104.  (e)  SaUt,  590. 

(d)  2GmE»,9I.  (e)jn^.  3. 

(/)  415.  D.  pL  1.  dt.  RmmOw.  {g)  WHkt,  177. 

T  t  2  doctrine 
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l819.         doctrine  in  Leigh  v.  Brace,  {a)    Lord  Kenyon^  in  Alpass 
'        V.  Watkins  (6),  speaking  on  this  point,  says,  that  a  deed 

The  Marquis  of  ,  ,  , 

Cbolmokoelkt    to  uses  must  be  construed  as  a  common  Jaw  convey- 
Lord^tSiwiir     ^^^^'^    ^"^    again,   in    Doe  v.  Morgan  (c),    ho    says, 

<^  Soon  after  the  statute  of  uses,  an  attempt  was  made 
to  introduce  a  different  construction  on  deeds  to  uses, 
from  that  which  was  put  on  common  law  conveyances; 
but  that  attempt  failed  of  success,  and  the  same  rule  of 
construction  applies  to  both."  The  attempt  to  which 
Lord  Kenyan  alluded,  was  in  the  case  of  Abraham  v. 
Twigg.  {d)  Then  if  this  be  so,  it  remains  to  be  con- 
sidered how  this  limitation  would,  in  a  common  law 
conveyance,  be  construed.  In  commenting  on  Littleto% 
s»  30.,  Lord  Coke  puts  this  case.  ^'  If  a  man  hath  issue 
two  daughters,  and  dieth  seised  of  two  acres  of  land  in 
fee*simp1e,  and  the  one  coparcener  givelh  her  part  to 
her  sister  and  the  heirs  of  the  body  of  her  father,  in 
this  case,  the  donee  hath  an  estate  tail  in  the  moiety  of 
the  donor's  part,  for  the  donee  is  not  the  entire  heir, 
but  the  donor  is  heir  with  the  donee ;  and  she  cannot 
give  to  the  heirs  of  her  own  body,  and  the  donee  hath 
the  other  moiety  of  her  sister's  part  for  life."  (e)  There 
the  gift  fails  as  to  that  part  of  which  the  donor  is  heir, 
such>  limitation  being  void.  That  is  exactly  a  case  in 
point.  In  Rigden  v.  Vallier{f)j  where  the  question  was 
only  whether  the  words  of  the  limitation  created  a 
tenancy  in  common,  the  judgment  of  Lord  Hardwicke 
(if  indeed  it  can  be  considered  as  a  final  judgement,  in- 
asmuch as  he  offered  to  send  a  case  to  be  argued  before 
two  common  law  Judges,)  proceeded,  on  the  ground 

(a)  Carth.  345.  (b)  8  7.^.519.  (c)  3  T.R.76S. 

Id)  Cro,  Elix.  478.  (e)  Co,LU.26,  b, 

if)  ZAlk.  7J4.    2  Vt$,  257.  S.  C 

thai 
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that  the  words  there  were  words  of  regulation  or  modi- 
fication and  not  of  limitation.     The  same  observation 
applies  to  Fisher  v.  Wigg,  {a)    But  in  Idle  v.  Cooke  (i),    Ceolmokdiixt 
where  the  question  turned  on  words  of  limitation,  the    Lord  CLurtoir. 
Court  came  to  a  different  conclusion.     Then,  consider- 
ing this  as  a  deed  at  common  law,  the  intention,  if  it 
were  even  clearly  expressed  in  this  recital,  which  it  is 
not,  still  could  have  no  operation  in  construing  the 
words  of  the  limitation  in  the  habendum.    In  Sheppard*s 
Touchstone^  75j  JG,  it  is  laid  down,  that  a  recital  is  the 
setting  down,  or  report,  of  something  done  before,  and 
that  it  is  not  an  essential  part  of  the  deed.     Lord  Coke 
mentions  eight  parts  of  a  deed ;  first,  the  premises  which 
include  the  names  of  the  parties,  and  the  description  of 
the  lands  granted;  second,  the  habendum;  third,  the 
tenendum ;  fourth,  the  reddendum ;  fifth,  the  clause  of 
warrantry;  sixth,  the  incujus  rei  testimonium;  seventh, 
the  date;  eighth,  the  clause  his  testibus.     And  in  Li'iL 
5.  371.,  Co.  Liu.  22V.  b.f  the  precedent  of  a  deed  is 
given,  which  contains  no  recital;  and  Lord  Coke^  in  his 
comment  says,  that  there  are  three  general  parts  of  a 
deed,  the  premises,  the  habendum,  and  the  in  cujus  rei 
testimonium.     Now,  if  it  were  true,  that  the  recital 
could  be  introduced  in  order   to  controul  the  deed, 
it  is  surely  very  strange  that  it  should  have  been  thus 
wholly  omitted  to  be  considered  as  a  part  of  the  deed 
by  these  eminent  persons.     It  can,  therefore,  have  no 
cfiect  upon  a  clear  limitation  like  the  present.     It;  is  to 
be  observed,  that  the  argument  on  the   other  side  is 
contrary  to  the  policy  of  the  law  which  favours  the 
vesting  of  estates,  by  construing  these  words  as  limiting 
a  future  estate.    That  such  is  the  policy,  appears  from 

(a)  1  p.  Wmt,  16.  {b)  1  P.  ITms.  70. 

Tt  S  Purffigf 
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1819.        Pw-efby  v.  B^ers  (a),  Doe  v.  Maxey  (6),  and  Shej^^ild  y. 
' Ratcliffe  (c) ;  and,  as  to  the  intention  of  George  Eiarl  of 

The  Marquis  of 

CuotHoifotuT   Orford^  as  expressed  in  this  recital,  on  which  so  much 
LoidlluifToir.    Stress  is  laid,  it  is  by  no  means  clear.    The  case  then 

stands  thus.  This  limitation,  although  found  in  a  con** 
reyance  to  uses,  must  be  construed  as  if  in  a  common 
law  conveyance.  If  so,  then,  according  to  the  plain 
words,  and  according  to  the  policy  of  the  law  which 
favours  the  vesting  of  estates,  it  must  be  construed  as  a 
limitation  to  the  settlor  himself^  which  by  a  rule  of  law 
is  void.  The  consequence  is,  that  the  reversion  re- 
mained undisposed  of  by  the  settlement,  and  descended 
on  the  heirs  general  of  George  Earl  of  Orjbrd. 

Copley  Serjt,  and  Preston^  for  the  defendant  This 
limitation  is  to  such  person  as  should  be  the  heir  of 
Samuel  Rolle  at  the  time  of  the  failure  of  issue  of 
George  Earl  of  Otford.  In  order  to  establish  that 
point  it  is  necessary  to  examine  this  deed,  and  to  dis- 
cover the  intention  of  the  party.  It  begins  by  deducing 
Lord  Oxford*^  pedigree  from  Theqpkilus  Lord  Clinionj 
through  Samuel  Rolle  ;  and  after  reciting  that  the  pro* 
perty  in  tjuestion  came  to  him  by  the  will  of  Samuel 
Rolle,  and  that  a  recovery  had  been  suffered,  proceeds 
to  state  that  the  said  George  Earl  of  Orford  was  willing 
and  desirous  that  the  same  premises  should  continue 
and  remain  in  the  family  and  blood  of  the  said  Samuel 
Rolle,  and  then  witnesses,  that  in  consideration  of  the 
natural  love  and  affection  which  he  bore  to  his  rela- 
tions,  the  heirs  o(  Samuel  Rolle,  and  in  order  that  the 
manors,  &c  might  remain  and  continue  in  the  family. 

(a)  2  Sound.  S80.  (6)  12  Eatt,  604.  (c)  Mob.  388. 

and 
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and   blood  of  Margaret  Countess  of  Orfbrd,  on  the        18 1  J. 
side  or  part  of  her  father  Samuel  RoUej  the  said  George         ^^^ 
Earl  of  Orford  did  grant,  &c.     Now  nothing  can  be   CHouioiiaiiir 
more  marked  than  the  intention  here.    It  was  obviously  Lord  CioMt, 
his  design   that  this  estate,  and  the  title  of  Clinton^ 
should  go  together ;  for  the  pedigree  is  deduced,  not 
merely  from  Samuel  Rolle^  but  through  him  from  Theo^ 
philus  Lord  Clinton.    Then  the  next  recital  shews  that 
the  recovery  had  defeated  that  object,  by  making  the 
estate  descendible  to  his  heirs  general ;  and  it  was  to 
remedy  this  that  the  settlement  was  made.     But  if  by 
the  ultimate  limitation  to  the  right  heirs  of  Samuel 
MollCf  the   Court  hold  that  the  settlor  himself  was 
meant,  it  would  defeat  this,  which  was  the  only  object 
of  the  settlement,  by  still  making  the  heirs  general 
take  the  estate.     It  is  impossible  to  suppose  that  he 
could  have  meant  to  describe  himself  by  that  circum-* 
locution.     It  must,  however,  be  admitted,  that  it  is  not 
sufficient  to  shew  that.     The  argument  must  go  further^  ' 

and  shew  who  was  meant  by  that  expression.  The 
first  step  is  this ;  if  it  did  not  mean  the  right  heirs  of 
Samuel  Rolle^  at  the  time  of  executing  the  settlement^ 
it  must  have  meant  the  right  heirs  of  Samuel  Rolle  at 
some  future  period.  Then,  if  so,  at  what  period  ?  His 
object  was  that  the  estate  might  remain  and  continue 
in  the  family  and  blood  o{  Samuel  Rolle  i  and  to  eftect- 
uate  that  he  made  the  settlement.  He  first  gives  himself 
an  estate  for  life,  and  he  then  makes  a  limitation  to  his 
issue.  Now  during  his  life  and  that  of  his  issue  the 
object  would  still  contiuue  accomplished.  But  after 
his  issue  became  extinct,  the  estate  would,  according 
to  law,  have  gone  to  his  heirs  general ;  and  it  was  to 
avoid  this  consequence  that  the  limitation  is  introduced. 

.  T  t  4  Then 
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18 19*        Then  that  most  distinctly  points  out  the  period  to  be 

-  when    ihc  settlor    and    his   issue    are    extinct.     It  is 

CifOLHOMDftLBtr   thcn  that  this  remainder  is  to  vest  in  the  individual 

Lord^uMTOir*    ^^^  should  then  be  the  heir  otSamiiel  Rolle.     And  the 

power  of  appointment  reserved  by  George  Earl  of  Or- 
ford  is  not  inconsistent  with  this  idea.     But  it  is  said, 
why  may  he  not  have  intended  the  late  Lord  Clinton  as 
persona  designata  by  this  description?    That   is  im- 
possible; for  he  deduces  his  own  pedigree  as  eldest  son 
of  the  only  child  of  Samuel  Rollej  and,  therefore,  he 
must  have  known  that  he  was  himself,  the  heir.     Then 
reliance  is  placed  on  the  words  *^  natural  love  and  af- 
fection," as  being  applicable  to  existing  persons  only. 
But  what  difficulty  is  there  in  conceiving  that  love  to 
existing  persons   may   be  well  shewn  by  vesting   an 
estate  in  their  descendants?  These  arc  the  principal 
objections  which  have  been  made  to  the  clearness  of 
the  intention  as  expressed  in  the  deed ;  and  they  do 
not  seem  entitled  to  much  weight.     If  so,  the  construc- 
tion consonant  to  the  setdor's  intention  is  this,  that  the 
estate  w*as  to  vest  in  the  person  who  should  be  heir  of 
Samiiel  RoUe  at  tlie  time  of  the  failure  of  the  issue  of 
the  settlor.  If  the  limitation  had  been  worded  <^  to  the 
use  of  the  then  right  heirs  of  Saoun^  RoUey'*  it  would 
have  been  quite  clear ;  and  the  intention  supplies  that 
word.     On  the  other  bide,  it  must  be  construed  as  if  it 
were  the  nax  right  heirs  of  Sj:auel  RolU.     Having 
established  this  point,  the  next  que<iion  will  be^  whe- 
ther therv  is  any  rule  of  law  which  prevents  its  adop- 
tion ?    It  is  said,  and  it  must  be  admitted  to  be  true, 
that  the  Uw  (aVvHir^  the  Te<ti:ig  oi'  csuitcs ;  bat  thai  is 
not  so  wheni:  the  intention  is  dearlv  odierwtsQ.    Hag 
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y.'Maxey.{a)     All  instruments  must  be  construed  nc-        1819. 
cording  to  the  intention  of  the  parties.     LonlC.  J.   ^'Ti      _  _^ 

Tiic  Marquit  of 

Willes^  in  delivering  judgment  in  the  case  of  Smit/if  dem.   CnoLMONDKur 
Dormer^  v.  Packhunt  {b\  lays  down  several  maxims  a»  Lord  Cuifww. 
to  the  construction  of  deeds ;  the  first  of  M'hich  is,  that 
the  end  and  design  of  the  deed  should  take  effect  rather 
than  the  contrary.     And,  again,    <^  such  construction 
should  be  made  as  is  most  agreeable  to  the  intention  of 
the  grantor.     The  words  are  not  the  principal  things 
in  a  deed ;  but  the  intent  and  design  of  the  grantor.'' 
And  he  adds,  that  these  arc  the  rules  laid  down  by 
PlowdeUf  Cokcy  and  Hale,  and  that  the  law  commends 
the  astutia  of  the  Judges  in  construing  the  words  in 
such  a  manner  as  shall  best  answer  the  intent.     On 
these  principles  that   case  was  decided.     The  same 
doctrine  will  be  found  in  Lisle  v.  Grai/  (c),  where,  to 
carry  the  manifest  intention  of  the  grantor  into  effect, 
the  words  "  heirs  male"  were  construed  as  "  sons." 
Again,  in  Moore  v.  Magrath  (rf).  Lord  Mansfield  ex- 
presses himself  to  the  same  effect,   and   argues  there 
from  the  recital,  which  shews  that  the  argument  on  the 
other  side  is  not  correctly  founded.     Lord  Mansfield 
calls  it  the  key  to  the  deed.     The  same  rule  of  con- 
struction is  found  in  the  Earl  of  Clanrickard*s  case  (^), 
where  ^^  those  Judges  are  exceedingly  commended  who 
are  curious  and  almost  subtle  to  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of 
the  parties."  And  in  Gifiger,  dem.  White,  v.  White  {/), 
it  is  said  <^  verba  intention!  et  non  e  contra  debent 
inservire,"   Wright  v.  Kemp  (j),  Hodgson  v.  Bussey  (A), 

(a)  12.ls:a«/,  604.  (&)  SAtk.  136.  (c)  2 Lev.  2^, 

((f)  Cowp.  9.  (f)  Hob,  277.  (/)  miU$,SAn, 

is)  9  T.  a.  47a  (A)  2  JUL  %9. 
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1819.        and   Cartvmght  v.  Wright  (a)^    are  to  the  same  ef- 


feet.     And  the  Judfircs  will,   m  order  to  satisiy  the 

CBOLnoiiDgLiT  intention,  transpose^  substitute,  and  even  insert  wordi. 
LQid^Qi^iox.    In  Darqn  v.  Boss  (i),  Lord   TkuHrUm  construed   the 

word  ^<  her"  as  <^  his,"  and  intimated,  that  if  he  could 
clearly  see  the  party's  intention,  he  would  substitute 
one  word  for  another.  The  case  of  Watson  v. 
Foxon  {c)  arose  on  a  will,  but  the  others  are  all  cases 
of  common  law  conveyances.  There  is,  therefore,  no 
necessity  for  resorting  to  the  argument  that  this  a  deed 
to  uses.  In  some  respects,  however,  it  is  clear,  that  a 
eonveyance  to  uses  is  construed  differently  from  a  com- 
mon law  conveyance.  As,  for  instance,  Swain  v.  BoT" 
Um  (e/),  a  man  may  there  limit  to  the  use  of  his  own 
right  heirs,  and  the  limitation  will  not  be  void,  as  in  a 
common  law  conveyance.  But  it  is  saidj  the  word 
heirs  is  too  strong  and  not  capable  of  qualification. 
Burchett  v.  Durdant  {e\  James  v.  Bichardsofi  {/)  Ldde 
V.  Gray  {g)j  Peacock  v.  Spooner  (A),  Dqffbme  v.  Good" 
man  (t),  Darbison  v.  Beaumont  (k)j  and  Goodwright  v. 
White  {l)f  are,  however,  cases  to  the  contrary,  and 
shew,  that  it  may  be  qualified  by  the  intention  apparent 
on  the  face  of  the  deed.  The  strongest  cases  on  this 
•  point  are  Oranmet^s  case  (m),  and  Spark  v.  Spark,  (n)  In 
the  former,  a  reversioner  in  fee  of  a  lessee  for  term  of 
years,  granted  the  reversion  in  fee  by  deed,  to  the  use 
of  the  grantor  himself  for  life,  and  after  his  death  to 
the  executors  of  the  grantor.  And  it  was  held,  that 
the  executors  took  as  purchasers.     In  the  latter,  where 

(o)  I  Burr.  282.  (6)  5  Br  own*  s  Rep.  27.  (c)  2  East,  56. 

\d)\5  Ves.jun.  565.  (e)  2  Ventr.  311.  (/)  2 Lev.  232. 

(g)  2  Lev.  225.  (h)  2  Vem.  195.  (i)  2  Vem.S62. 

(k)  I  P.  Wmt.  252.  ll)  2  Jfiac,  1010.  (m)  i^,  909. 


(ft)  CV9.  JS7.  666, 


the 
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the  lease  was  by  a  third  person  to  W,  S.  for  eighty        1819« 
yearsi  if  he  should  so  long  live,  remainder  to  his  exe-        "TT". 
cutors  for  forty  years,  the  decision  was  different,  and   CsouioKaiijir 
this  reason  assigned,  because,  in  Cranmer's  case  it  is    Lm^Caij 
limited,  by  "way  of  use,  and  by  the  grantor  himself^  so 
that  he  shews  his  own  vUent.    That  case  is  almc^t  pre- 
cisely in  point  to  this;  for  the  executors,  with  respect 
to  a  chattel  interest,  are  as  the  heirs  with  respect  to  a 
freehold:  and  this  is  limited  by  way  of  use,  and  by  the 
grantor  himself  so  that  he  shews  his  own  intent*    The 
heirs  of  Samuel  RoUe  ivi  this  deed  are  as  the  heirs  of 
Z  S.  s   and  so  the  case  is  taken  out  of  the  rule  ia 
Shelh/s  case :  and,  if  not  within  the  letter  of  that  rule^ 
according  to  Lord  Man^ld^  it  is  departed  from  in 
favour  of  intention.    Doe  y.  Laming  {a)^   Webby.  Her^^ 
ring,  {b)   Th^e  is  also  another  class  of  cases,  where.the 
heir,  though  not  very  heir,  has  been  held  to  take  under 
that  description.     Newcomen  v.  Barkham  (c),   Wills  v. 
Palmer  (d),  Baker  v.  WaU  {e\  Pybus  v.  Mitford.  (/)  In 
the  latter  case,  the  heirs  of  the  body  of  the  covenantor's 
second  wife  were  held  to  be  a  good  name  of  purchase; 
and  so  here  the  heirs  of  Samuel  BoUe  will  be  a  good 
name  of  purchase*     As  to   Goodtitle  v.  Pugh  (g),  the 
principle  there  laid  down  is  in  favour  of  the  argument 
for  the  defendant.  That  case  turned  upon  the  intention,  ' 
tmd  it  was  decided,  on  the  ground  that  it  was  not  clear 
who  was  to  take,  and,  therefore,  the  heir  was  not  disin- 
herited ;  but  here  the  intention  is  clear,  and  it  is  also 
clear  who  the   person  is  who  was  intended  to  take. 

(a)  2  Burr,  1107.  {h)  2BuiMtr,  195.     1  RoU.  Rep.  496. 

(c)  8  rem.  729.  (d)  5  Burr.  2615.  (e)  1  Str.  41. 

(/)  Vcntr,  ^8.  (g)  3Bro.  JParU  Cos, 

The 
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1819.         The  whole,  in  fact,  turns  upon  that  point.     If  the  in- 

tention  be  clear,  as  it  is,  there  is  no  rule  of  law  which 

jCkolmondeliy    prevents  the  Court  from  carrying  it  into  encct. 

ajptinst 
LoidCuHTOii. 

Richardson  and  Shadwelly  in  reply.     The  numerous 
cases  cited  on  the  other  side  will  be  found  all  reducible 
to  one  class,  viz.  where  the  words  of  the  limitation  are 
ambiguous.     No  doubt,  in  such  a  case,  the  Court  will 
resort  to  the  intention  to  explain  such  ambiguous  words. 
But  here  the  words  taken  simpliciter  are  perfectly  un- 
ambiguous;   and  it  is  only   by  arguments  upon  the 
deed  itself,  that  any  doubt  as  to  their  meaning  is  first 
raised  and  then  settled.     If  it  were  necessary  to   go 
into  the  intention,  it  might  easily  be  shown  how  doubt- 
ful it  is;  and  as  to  the  object  of  the  continuance  of  this 
estate  in  the  blood  of  the  Rolles^  the  moment  the  fee 
vested  in  the  person  who  should  be  heir  after  the  failure 
of  issue  of  Lord  Oiford^  it  is  obvious  that  he  might 
dispose  of  the  fee,  and  defeat  the  continuance  of  the 
supposed  object.    If  this  limitation  be  only  doubtful,  it 
is  sufficient,  for  the  heir  at  law  is  not  to  be  disinherited 
by  a  doubtful  limitation.     But  it  is  clear,  and  clearly 
void  in  point  of  law. 

Cur.  adv.  vtdt. 

The  Judges  differing  in  opinion,  the  following  certi- 
ficates were  afterwards  sent  to  the  Master  of  the  Rolls. 

This  case  has  been  argued  before  us  by  counsel; 
and  considering  that  the  words  "  the  right  heirs  of 
Samuel  JRolle^^  are  words  of  plain  and  well  known  im- 
port, and,  according  to  that  import,  must  denote  George 
Earl  of  Or/brdf  the  settlor.  We  think  that  Robert  George 

mUiam 
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William   TrefusiSy  afterwords    Lord  Clinton ^  took  no         18  J  9. 
estate  under  the  said  indenture  of  the  2d  of  ^7^5^,    _  ~      ,    ^ 

^  The  Marquis  or 

178I.     Supposing  a  diflFerent  construction   might  be    Cholmondiht 

againtl 

put  upon  those  words  in  a  deed,  and  that  they  might  Lord  Cumtok. 
be  held  to  designate  some  other  person,  in  order  to 
carry  into  effect  a  manifest  intention  on  the  part  of  the 
settlor,  yet  we  do  not  collect  with  certainty,  from  the 
language  of  the  deed,  what  other  person  the  settlor  in- 
tended  to  designate  by  those  words. 

C.  Abbott. 

G.  S.  HOLROTD. 

W.  D.  Best. 

This  case  has  been  twice  argued;  and  considering 
that  it  appears  by  the  indenture  of  2d  August^  1781* 
that  the  said  George  Earl  of  Orford  knew  himself  to  be 
the  then  heir  of  Samuel  Rolle;  considering  also,  that  ^ 

during  the  life  of  the  said  George  Earl  of  Otford^  or  so 
long  as  there  should  be  any  issue  of  his  body,  no  person 
could  legally  come  within  the  description  of  right  heir 
of  Samuel  Rolle  but  the  said  George  Earl  of  Orford  and 
his  issue,  who  were  of  the  united  line  of  Jl'aljiole  and 
Rollej  and  were  all  provided  for  by  the  estate  tail, 
created  by  that  indenture ;  considering  also  that  it  ap- 
pears plainly,  by  that  indenture,  that  the  said  George 
Earl  of  Orford  meant  to  provide  for  the  separate  line 
of  BMei  that  no  person  of  that  separate  line  could 
come  within  the  description  of  right  heir  of  Samtid 
RoUey  till  the  united  line  should  be  exhausted,  and  that 
a  limitation,  by  way  of  remainder  to  heirs  or  children, 
is  not  necessarily  confined  to  such  persons  as  are  within 
that  description  at  the  time  the  limitation  is  created :  I 

am 
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1819.        am  of  opinion,  that  the  effect  of  the  indentare  of 

\       2d  Augustj  1781,  was  to  vest  in  the  said  George  Earl  of 

CsoucoNDiorr    Orford  an  estate  in  tail  generalf  with  remainder  (if  he 

Lofd^Mtoir.    should  make  no  appointment)  to  such  person  as,  at  the 

expiration  of  that  estate  tail,  should  be  right  heir  of 
Samuel MoUe  in  fee;  and,  consequently,  that  the  said 
Robert  George  William  Trefitsis  took  an  estate  in  fte 
under  the  sud  indenture. 

J.  BaItlst. 


Humphries  against  Cullingwood. 

It  b  no  obj«c-  ZTOLT  had  obtained  a  rule  nisi  for  setting  aside  the 
ticeatthefoot  service  of  the  copy  of  the  bill  of  Middlesex  for 

Middietex,  ibai  irregularity,  on  the  ground  that  the  notice  to  appear 
to'^th?^  omitted  to  state  the  year  as  well  as  the  word  "next;** 
or  wofd  next.      ^nd  he  cited  Wingjleld  v.  Beard  (a),  to  shew  that  it  was 

necessary  to  insert  the  year  or  the  word  next. 

Amos  now  shewed  caus^  and  contended  that  the 
statute  5  Geo.  2.  c.  27.  did  not  require  any  statement  of 
the  year  in  the  notice  to  appear,  and  that  the  word 
"  next'*  was  wholly  unnecessary ;  and  he  cited  The 
Weaver^  Company  v.  Forest  (i),  Steele  v.  Canrpbell  (c), 
Pinero  v.  Hudson,  {d) 

Per  Curiam.  It  is  unnecessary  to  state  the  year^ 
because  the  party,  by  the  statement  of  the  day  of  the 


(a)  ilarfiei,419.  (ft)  SAr.  IS59. 

(c)  I  TttMMi.  42^  (d)  \M.tS.  119. 


monthf 
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month,  must  understand  that  he  is  to  appear  at  the  1819, 

earliest  time  to  which  the  notice   could    apply.      In        ' 
Butler  V.  Cohen  (a),  this  Court  held  that  the  service  of        ag^antt 
the  process  was  not  irregular,  because  the  year  was  in    Culuhowooh. 
figures  in  the  English  notice ;   and  the  ground  of  that 
decision  was,  that  it  was  not  necessary  to  state  the  year 
at  all  in  the  notice.    That  decision  took  place  after 
the  Judges  of  this  Court  had  conferred  with  the  Judges 
of  the  Court  of  Common  Pleas  on  that  subject;  and 
the  practice  of  both  Courts  is  now  the  same. 

Rule  discharged,  (i) 

(a)  AM.i  8.335.  (6)  See  JSyre T.  WaUh^  6  TaunU  3S3. 
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PROMOTION& 

During  this  vacation^  Sir  S.  Shepherd^  His  Majet^i 
Attorney-General,  was  appointed  Lord  Chief  Baron 
of  the  Court  of  Exchequer  in  Scotland.    And 

Charles  Warren,  E^q.,  one  of  His  Majesty's  Couns^ 
learned  in  the  law,  was  appointed  Attorney-General  to 
His  Royal  Highness  the  Prince  of  Wales,  and  Chief 
Justice  of  Chester. 


VoL.IL  Utt 


1819. 


cnjoynieiit  of 

company  har- 
ing  Bflerirard 
taken  up  tbe 
raOmj:  Held 
thatamui. 


«.«ui|)iiuy  lu  anew  cauiie  vroy  a 
should  not  issue,  directed  to  them, 
to  reinstate,  lay  down  again,  and 
certain  railway  or  tram-road,  by  th 
under  the  authority  of  certain  acts 
or  near  a  place  called  Miri/  Stoc 
Churckway  Engine,  and  which  hat 
destroyed  by  the  company.  It  apf 
nts  that  the  company  had  been  i 
acts  of  parliament,  the  49  and  50  < 
powered  to  moke  and  miuntiua  a  n 
passable  for  waggons  and  other  cai 
certain  places  mentioned  in  the  act, 
from  or  near  a  place  colled  Miry  St 
Churcfeway  Engine,  in  his  majesty's 
they  were  empowered  to  raise  moE 
and  to  apply  the  same  towards  maj 
the  railway,  and  to  receive  certain 
goods  carried  along  the  railway;  . 
to  have  free  liberty  to  pasB  upon  a 
with  waggons  or  other  carriages,  a 
described,  upon  payment  of  the.n 
Tided,  that  if  the  company  did  no 
way  will'.iii  '.liree  years,  the  act  wu 
force.  It  appeared  that  tlie  compe 
railway  within  that  time,  and  thai 
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for  the  passage  of  carriages  over  that  part  of  the  rail-         181 9. 

way  which  extended  from  Mirtj  Stock  to  the  summit  of         *■""" 
^  The  KivQ 

Chwxkmay  Engine^  which  part,  for    some  time   after         agpintt 

the  making  of  it,  was  used  by  the  public,  who  ex-  i^t^Sr^ 
perienced  the  convenience  proposed  by  the  promoters  ^''^  CoqNN 
of  the  works.  The  affidavits  then  stated  that  the  lead- 
ing members  of  the  company  having  become  the  owners 
of  collieries  situate  on  another  branch  of  the  railrroad, 
the  company,  a  short  time  after  the  branches  had  been 
completed,  for  the  purpose  of  preventing  competition 
from  the  collieries  communicating  with  that  branch  of 
the  railway  extending  &om  Miry  Slock  to  the  summit 
of  Churchway  Engine^  determined  to  render  that  branch 
of  the  rail-road  impassable,  and  caused  the  iron  tram- 
plates  thereon,  for  a  space  of  several  hundred  yards,  to 
be  taken  up,  and  thereby  destroyed  that  branch ;  where- 
by the  public,  and  particularly  persons  possessing  col- 
lieries in  that  part  of  the  forest  of  Dean  which  lies 
contiguous  to  the  last^mentioned  branch,  had  been 
deprived  of  the  benefit  of  using  that  branch  of  the 
railway.  The  affidavits  then  stated  that  application 
had  been  made  to  the  company  to  reinstate  the  tram- 
plates,  but  that  they  had  refused  so  to  do. 

Scarlett  and  Puller  now  shewed  cause.  This  is 
clearly  a  public  and  not  a  private  highway,  for  it  is 
common  to  all  the  king's  subjects  to  pass  over  it  with 
carriages  constructed  in  a  particular  mode ;  and  by  the 
73d  clause  a  penalty  is  given  to  the  company  against 
any  person  who  shall  ride  any  horse,  &c.  along  the 
railway.  Now  that  is  evidently  the  feature  of  a  public 
and  not  of  a  private  road ;  and  if  it  be  a  public  road, 
the  law  has  provided  another  remedy,  viz.  that  by  in- 

U  u  2  dictment. 
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dictmcnt.  The  rule  laid  down  by  Lord  Manx/teld  'm 
The  King  v,  Tkf  Bard-  of  England  (o)  is  this,  where 
there  is  no  speci6c  remedy  the  Court  will  grant  a  man- 
damus in  order  that  jii6tice  mnj-  be  done ;  but  where 
'  ao  action  wili  lie  for  complete  satisfaction  equivalent  to 
specific  relief,  and  the  right  of  the  party  applying  is  not 
clear,  the  Court  will  not  interpose  the  extraordinary 
remedy  of  a  mandamus.  BuUer  J.  lays  down  the  came 
doctrine  in  The  King  y.  The  Bishop  of  Chester,  {b)  Now 
an  indictment  is  the  specific  remedy  to  compel  the  re- 
pur  of  a  public  road :  it  is  a  lemedy  well  known  to  the 
law,  and  in  constant  use.  There  is  no  instance,  on  the 
otlier  hand,  of  a  mandamus  being  granted  for  such  a 
purpose,  and  that  of  itself  is  a  very  strong  argument 
against  the  present  rule.  Possibly  the  company  may 
not  have  funds  for  the  purpose  of  reinstating,  and  the 
Court,  in  such  a  case,  would  not  grant  a  niandomui. 
If  this  application  succeeds,  a  mandamus  will  lie  ia 
every  case  where  the  locks  of  canal  happen  to  be  out  of 
repair,  and  any  party  has  an  interest  in  liaving  them 
repaired. 

ff.  E.  Taunton,  in  tupport  of  the  rule.  This  can 
hardly  be  called  a  public  highway :  it  is  common  only  to 
those  passengers  who  choose  to  use  carriages  of  a  parti- 
cular description :  it  cannot  be  used  hy  a  person  on 
horseback.  [_Holioj/d  J.  It  is  n  public  highway  to  be 
used  in  a  particular  mode.  A  footway  can  be  used 
only  by  foot  passengers,  and  not  by  others,  yet  it  ii 
certainly  a  public  highway.  Bayley  J.  A  lowing  path 
is  to  be  used  only  by  horses  employed  in  towing  vessel^ 


(a)  a  Zhii^t.  5S6. 


(*)  1  T.  Jl.  ■( 
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yet  it  is  a  common  highway  for  that  purpose.]     An         1819. 
indictment  is  not  a  specific  remedy  in  this  case :  it  will       _    ^ 

^  ^  ^  ^  The  Kino 

not  effect  the  purpose  required,  so  speedily  and  effectu-  agmnst 
ally  as  a  mandamus ;  for  if  the  Defendants  are  convicted  ^^  wrs 
upon  an  indictment,  the  Court  can  only  impose  a  fine  ^^^"^  P* 
upon  them,  being  a  corporation,  and  that  fine  may  be 
levied  by  distress  upon  their  property ;  and  cases  might 
occur  where  the  tangible  property  of  a  corporation  might 
be  so  small,  that  they  might  submit  to  the  payment  of 
any  fine,  and  still  not  do  the  thing  required.  At  all 
events,  the  remedy  is  not  so  speedy  and  effectual  as  that 
by  mandamus.  In  2Tie  King  v.  The  Commissioners  of 
Dean  Inclosure  (a),  it  was  said  in  argument  that  an  in- 
dictmeut  against  the  commissioners  for  not  obeying  an 
order  of  sessions  directing  them  to  set  out  a  road  as  a 
public  road,  would  not  be  a  specific  remedy,  i.  e.,  such 
a  remedy  as  the  case  demanded :  for  an  indictment  was 
only  a  proceeding  in  pcenam  for  the  past,  and  not  a 
remedy  for  the  future ;  and  Lord  EUenborough  C.  J.,  in 
giving  the  judgment  of  the  Court,  said,  ^^  Upon  the 
objection  of  there  being  another  remedy  in  this  case,  I 
cannot  help  thinking  that  what  has  been  observed  by 
the  counsel  in  support  of  the  rule  is  extremely  material, 
and  that  an  indictment  would  not  afford  that  convenient 
mode  of  remedy  which  might  be  obtained  by  mandamus.'' 
That  case  is,  therefore,  an  authority  to  shew  that  it  is  no 
objection  to  the  granting  of  a  mandamus  to  do  a  par- 
ticular act  that  an  indictment  will  also  lie  for  the  omis- 
sion to  do  that  act,  and  that  they  may  be  concurrent  re- 
medies. In  The  King  v.  Bedford  Level  (6),  Ijmrence  J. 
seemed  to  consider  that  a  quo  warranto  information 

(o)  %U.ia.  80.  {b)  6  Em,  567. 

U  Q  8  and 
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1819.  and  a  mandamus  may  be  concurrent  remedies;  and  he 

■    ~"  said,  that  there  mi£:ht  be  occasions  where  a  mandamus 

Tlie  King  ° 

agautd  would  be  the  more  proper  remedy.    A  mandamus  here 

ttui  Wtk  IS  the  more  proper  remedy,  because  it  will  more  speedily 

l^Wiqr  Comp.  ^ J  effectuaUy  compel  the  doing  of  the  thing  required 

than  an  indictment 


Abbott  C.  J.  I  have  entertained  considerable  doubts 
during  the  discussion,  whether  the  Court  ought  to  grant 
a  mandamus  to  compel  the  doing  of  an  act,  the  omission 
to  do  which  may  be  prosecuted  by  indictment.  I  am 
now,  however,  satisfied,  by  the  authorities  cited  in  the 
course  of  the.  argument,  that  there  is  no  reasonable 
ground  for  that  doubt.  If  an  indictment  had  been  a  re^ 
medy  equally  convenient,  beneficial,  and  effectual  as  a 
mandamus,  I  should  have  been  of  opinion,  that  we 
ought  not  to  grant  the  mandamus;  but  I  think 
it  is  perfectly  clear,  that  an  indictment  is  not  such  a 
remedy,  for  a  corporation  cannot  be  compelled  by  in- 
dictment to  reinstate  the  road.  The  Court  may,  indeed, 
in  case  of  conviction,  impose  a  fine,  and  that  fine  may 
be  levied  by  distress :  but  the  corporation  may  submit 
to  the  payment  of  the  fine,  and  refuse  to  reinstate  the 
road ;  and  at  all  events  a  considerable  delay  may  take 
place.  The  yemedy,  therefore,  is  not  so  effectual  as 
that  by  mandamus.  I  am,  therefore,  of  opinion,  that 
the  circumstance  of  the  corporation  being  liable  to  an 
indictment,  is  no  objection  to  the  granting  of  a  manda- 
mus ;  and,  upon  the  facts  disclosed  in  the  affidavits,  I 
think  this  rule  ought  to  be  made  absolute. 

Bayley  J.    I  am  of  the  same  opinion.     By  manda- 
mus, the  Court  may  compel  the  road  to  be  reinstated. 

In 
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In  the  case  of  an  indictment,  the  Court  can  only  im-       1819* 

pose  a  fine,  which  fine  can  be  levied  only  on  the  efifecta 

lot  Knm 

of  the  corporation,  if  any  such  effects  can  be  found ;  agamM 

and  if  it  so  happen  that  the  corporation  had  no  tan-  and  Wts 

gible  property  upon  which  the  distress  could  operate^  BmmjComp* 
the  remedy  would  be  altogether  inefiectual* 

HoLROYD  J.  concurred. 

Best  J.  Both  upon  principle  and  authojrity  I  am  of 
opinion,  that  the  Court  ought  to  grant  this  mandamus. 
Numerous  applications  are  made  to  parliament  by  spe- 
culative individuals,  to  form  these  navigable  canals  and 
railways :  great  public  benefits  are  held  out  as  an  in- 
ducement to  the  legislature  to  sanction  these  under- 
takings ;  and  when  their  sanction  is  obtained,  is  it  to  be 
permitted  to  these  persons  to  say,  that  they  will  ^o  only 
that  which  is  beneficial  to  themselves,  and  disregard 
entirely  the  interests  of  the  public  ?  It  has  been  argued 
in  this  case,  that  there  is  a  specific  remedy  by  indict- 
ment, and.  that,  therefore,  we  ought  not  to  grant  a 
mandamus.  I  think,  however,  that  that  objection 
ought  not  to  prevail  in  this  case,  for  an  indictment  does 
not  afford  a  remedy  equally  effectual  to  compel  the 
reinstating  of  the  road,  which  is  the  purpose  to  be 
answered  by  the  granting  of  this  writ.  The  Court  can 
only  impose  a  fine,  in  case  a  corporation  be  convicted 
upon  an  indictment,  and  that  fine  may  be  levied  by 
distress  from  time  to  time ;  and  even  then  the  corpor« 
ation  may  elect  not  to  repair  the  road ;  and  at  all 
events  considerable  delay  would  ensue.  By  mandamus^ 
on  the  other  hand,  the  defendants  will  be  compelled  to 
do  the  thing  required,  unless,  by  the  return  to  the  man- 

U  u  4  damus, 
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1819*  damu%  they  shew  a  sufficient  reason  for  not  doing  it ;  and 
"■"^  if  they  shew  no  such  reason^  then  a  peremptory  man- 
ag9inst        damus  issues ;  and,  in  case  of  non-compliance,  an  attach- 

Ths  Sevskw  —^ 

■nd  Wts       ment  may  issue  against  those  who  disobey  tlie  writ.  There 
wajMMqito.  ijgjjjg^  therefore,  no  other  remedy  equally  effectual  to 

answer  the  purposes  required,  I  think  that  we  ought  to 
grant  a  mandamus ;  and,  consequently,  that  this  rule 
ought  to  be  made  absolute. 

Abbott  G.  J.  .  The  writ  should  be  to  reinstate  and 
lay  down  again;  but  not  to  maintain  the  tram-road- 
Rule  absolute. 


aatufrit^.  Crock£R  and  Others  against  Fothergiix. 

DemliBby         T^ECLARATION  in  debt,  on  U  G.  2.  c.  19.  s.  12., 

lone  of  oer>  J^^ 

tain  lands.  Stated  that  the  defendant  and  two  other  personr, 

Se^^ under  after  the  24th  day  of  June,  1738,  and  at  the  time  of  the 

l^^'tTd^  delivering  of  the  declaration  in  ejectment  to  the  defend- 

faoretn  mjf    ^^^  q{  ^q  committing  of  the  grievance  by  the 

yUier  nnnet  ^  o  o  ^ 

under  the  defendant,  were  tenants  to  plainti£fs  of  certain  lands, 

tuiftce  of  other 
lands  not  de- 
mised; the  tenant  fraudulently  concealed  a  declaration  in  ejectment  delivered  to  him, 
and  sufl^red  judgment  to  go  by  default  The  declaration  in  ejectment  did  not  mention 
mines  at  aU,  but  the  sherifi',  in  executing  the  writ  of  possession,  by  the  concurrence  of  the 
tenant,  delivered  posscnrion  of  the  premises  demised  to  the  tenant,  and  also  of  those  mines 
in  wtdctk  he  had  liberty  to  dig  :  Held  that,  although  the  latter  could  not  be  recovered 
under  the  declaration  in  ejectment,  still  that  the  tenant  by  his  own  act  had  estopped  bim- 
telf  fiom  taldng  that  objection,  and  that  in  an  action  for  the  value  of  three  years*  improved 
rent,  under  the  statute  of  1 1  G.  2.  c.19.,  the  landlord  might  recover  the  treble  rent,  in 
respect  not  only  of  the  demised  premises,  but  of  the  mines  in  which  the  tenant  had  only  a 
liberty  to  dig. 

The  improved  or  rack  rent  mentioned  in  the  11  G.  2.  c.  19.  s.  12.  is  not  the  rent  re- 
tervcdy  but  such  a  rent  as  the  landlord  and  tenant  might  fairly  agree  on  at  the  time  of 
dtHvermg  tha  dtcHoratwn  in  ^jectmentt  in  cate  the  premises  were  then  to  be  let 

tene* 
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tenements,  and  premises  of  the  plaintififs,  situate  in  the        181 9. 
parish  of  Bedweltyi  in  the  county  of  Monmouth ;  and        — — 
that  heretofore,  to  wit,  on,  &c.  and  whilst  the  defendant         againsi 
and  the  said  other  persons  were  so  tenants  to  the  plain-     ^otuemilu 
tifl&  of  the  lands,  &c.  at,  &c.  a  declaration  in  ejectment 
for  the  said  lands,  &c«  was  delivered  to  the  defendant : 
nevertheless  defendant,  not  regarding  his  duty,  nor  the 
statute,  did  not  forthwith  give  notice  of  the  said  de- 
claration in  ejectment  to  the  plaintiiF<«,  nor  to  any  bailiff 
or  receiver  of  them,    the  plaintififs,  but  neglected  so 
to  do,  contrary  to  the  statute ;  by  reason  whereof  de- 
fendant became  liable  to  pay  to  plaintiffs,  as  such  land- 
lords,   the  sum  of  9000/.,  being  the  value  of  three 
years'  improved  rent  of  the  premises  so  holden  in  the 
possession  of  such   tenants,   and    thereby   an   action 
accrued  to  the  plaintiff  to  demand  and  have  of  and 
from  the  defendant  the  sum  of  9000/.     Plea,  nil  debet. 
At  the  trial  before  Garrow  B.,  at  the   last  summer 
assizes  for  the  county  of  Monmouthj  it  appeared  in  evi- 
dence that  the  defendant  and  the  other  persons  men- 
tioned in  the  declaration,  were  tenants  to  the  plaintiffs 
of  the  premises  in  question,  as  assignees  of  the  lessee 
of  a  lease,  bearing  date  the  i6th  oi  February^  1778,  for 
forty  years,  by  which  were  demised  all  that  messuage^ 
tenement,  and  lands  called  Lavoer  Sirhcmey  and  Tanen 
Sirhonjoey;  also  all  that  messuage,  tenement,  and  lands 
called  Penpont  Sirhawey^  situate  in  the  parish  of  Bed- 
welh/y  in  the  county  of  Monmquih;  together  with  all 
houses,  out-houses,  &c.  and  all  otlier  the  appurtenants 
to  the  said  several  tenements  and  lands  belonging,  with 
full   and  free  liberty  to  the  lessee  to  erect  furnaces, 
forges,   &c.  upon   any  part  of  the  premises,  for  the 
making -and  manufacturing  of  iron:  with  full  and  free 
liberty  to  the  lessee  to  have>  dig,  and  take  from  the  said 

lands. 


agai/ul 
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lands,  or  from  any  other  tenements  of  the  lessor  within 
the  said  parish,  as  much  clay,  sand,  stones,  slates,  &c.  as 
was  necessary  for  the  purpose  of  erecting  such  furnaces ; 
and  dso  full  and  free  liberty  to  and  for  the  lessees, 
his  executors,  and  assigns,  to  bore,  dig,  trj-,  search  for, 
raise,  and  land  all  such  coal,  culm,  iron  ore,  or  iron 
mine,  as  should  or  might -be  fomid,  as  well  in,  u[K>n, 
or  under  the  said  several  messuages,  tenements^  and 
lands  before  mentioned,  as  in,  upon,  or  under  the  mes* 
suage,  tenement,  and  lands  therein  described,  as  in  the 
possession  of  a  tenant  therein  named,  in,  upon,  or 
under  all  the  wastes  or  commons  called  GiBoyny  Pound, 
Shassanymour  Pen,  Mack  Bimore,  and  in,  upon,  and 
under  the  lands  themn  described,  in  the  tenure  and 
occupation  of  a  certain  other  tenant,  and  in  and  upon 
the  lands  described  as  being  in  the  occupation  of  several 
other  tenants  therein  named,  all  which  said  premises 
were  situate  in  the  parish  of  Bedvxlh/  in  the  county  of 
Mortmoiitft,  and  for  that  purpose  to  diy,  sink,  and  make 
pits  and  other  works  necessary  for  the  working  thereof, 
&C.  The  rent  reserved  was  134/.  per  annum,  subject 
to  a  deduction  of  5/.  It  appeared  in  evidence,  that  the 
Defendant  had  entered  into  an  arrangement  with  one 
Cunningham^  in  consequence  of  which  Cunningkam  de- 
livered to  him  personally  in  London,  a  declaratioD  in 
ejectment,  upon  which  judgment  went  by  default,  and  a 
writ  of  possession  was  executed  with  a  sham  levy  at 
Cunningham's  suit  for  10,000/.  pretended  to  be  due 
for  rent  and  dilapidations.  When  the  sheriS*  executed 
this  writ,  the  defendant  accompanied  him  and  pointed 
out  to  him  the  different  premises  he  had  held  under  the 
plaintiffs,  and  among  others  the  mines  not  under  the 
surface  of  the  land  demised  to  him,  and  the  sheriff  de- 
livered pOBsession  of  those  mines  as  well  as  the  other 
premises. 
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premises.  The  premises  described  in  the  declaration  in         1819. 
ejectment  were  2000  acres  of  arable  land,  2000  acres 
of  meadow  land,   2000  acres  of  pasture  land,  2000         agabui 
acres  of  common  land,  2000  acres  of  land  covered 
with  furze  and  heath,  and  2000  acres  of  land  covered 
with  wat^r,  with  the  appurtenances,  situate  in  the  parish 
of  Bedwelti/f  in  the  county  of  Monniouth.    It  was  then 
proved  that  on  a  renewal  of  the  lease  of  die  Sirhowey 
iron  works  for  forty  years,  they  were  worth  a  rent  of 
2500/. ;  and  the  plaintiffs  contended  that  the  jury  were 
to  consider  that  sum  as  the  improved  rack-rent  of  the 
premises  demised  or  holden  in  the  possession  of  the 
tenant  upon  which  the  penalty  was  to  be  calculated. 
The  defendant's  counsel,  on  the  other  side,  contended, 
that  the  jury  must  be  confined  to  say  what  rent  the 
surface  of  the  land  demised  would  fetch  on  the  expir- 
ation of  the  lease,  because  the  coal  mines  were  parcel  of 
the  inheritance,  and  not  a  portion  of  the  annual  pro- 
duce ;  and,  secondly,  he  insisted  that  the  declaration  in 
ejectment  only  applied  to  the  premises  specifically  de- 
mised by  the  lease,  and  not  to  any  advantage  under  the 
licence  to  dig  contained  in  it,  and  therefore,  admitting 
that  mines  under  the  lands  specific^ly  demised  could  be 
recovered  in  that  ejectment,  still  that  mines  in  which  he 
had  a  mere  licence  to  dig,  could  not  be  so  recovered, 
and  that,  therefore,  the  plaintiffs  were  not  entitled  in  this 
action  to  any  compensation  for  any  mines  under  any  part 
of  the  lands  not  specifically  demised.  The  learned  Judge 
stated  to  the  jury  that  the  improved  rack-rent  of  the 
premises  was  that  which  the  landlord  could  obtain  from 
a  respectable  tenant  at  the  time  the  grievance  com- 
plained of  was  committed;    that  in  dctermiiflng  that, 
they  were  not  bound  by  the  estimate  given  by  the  wit- 
nesses, but  might  act  upon  their  own  judgment^  and 

^  were 
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1819.        were  at  liberty  to  give  a  lower  sum  if  they  thought  fit; 
-  and,  upon  the  second  point,  the  learned  Judge  said,  that 

against        as  the  benefit  which  the  tenant  took  under  the  lease 
was  the  mine  under  the  surface  not  demised  as  well  as 
that  which  was  demised,  and  as  that  constituted  a  part 
of  what  the  plaintiff  had  to  carry  to  market  to  makfe 
the  subject  of  a  reservation,  in  the  shape  of  an  im- 
proved rack-rent  from  a  tenant  at  the  expiration  of  the 
lease,  and  as  that  constituted  part  of  the  benefit  of 
which  the  defendant's  conduct  was  calculated  to  deprive 
the  plaintiff  by  withholding  notice  of  the   service  of 
the  declaration   in   ejectment,  it  ought,  therefore,   to 
be  taken  into  consideration  in  estimating  the  penalty ; 
and  that  the  jury  ought  not  to  confine  their  verdict  to 
the  value  of  the  land  alone,  which  was  actually  de- 
mised, but  ought  to  extend  it  over  the  whole  of  the 
property  which  the  defendant  ought  to  have  restored  to 
the  plaintiffs,  and  which  they  might  have  had  the  op- 
portunity of  letting  to  advantage.     The  jury  found  a 
verdict  for  the  plaintiff  for  4500/.    Jeroisy  in  last  Mi'- 
ckaelmas  term,  moved  for  a  new  trial,  upon  the  two 
objections  taken  at  nisi  prius.      But  the  Court  were  of 
opinion,  upon  the  first  point,  that  the  directions  of  the 
learned  Judge,  with  respect  to  estimating  the  improved 
or  rack-rent,  were  quite  correct.     The  reserved  rent 
could  not  be  considered  as  the   improved   rent,    the 
latter  being  what  the  landlord  granting,  and  the  tenant 
taking,  might  fairly  agree  on  at  the  time.     It  is  true 
that  it  must  not  be  any  fanciful  rent,  nor  one  which  a 
person  having  peculiar  facilities  would  pay,  but  it  must 
be  such  as  a  stranger  might  fairly  be  expected  to  give; 
and,  therefore,    they  refused  the  rule  upon  the  first 
point,   but  they  granted  a  rule  nisi  on  the  second; 
against  which  rule  cause  was  now  shewn,  by 

fV.JB. 
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W.  E.  Taunton  (with  whom  was  Campbdl).      The        IB19. 
plaintiff  is  entitled  to  recover  the  three  years'  improved 
rack-rent,  in  respect  of  the  mines  under  the  surface  de- 
mised, as  well  as  those  under  the  surface  not  demised ; 
for  although  the  declaration  did  not  mention  mines  eo 
nomine,  still  it  contained  the  word  land.     And  Lord 
Coke  says,  that  under  that  term  any  thing  may  be  re^ 
covered,  to  the  center  of  the  earth  (a).   Assuming,  how- 
ever,  that  that  might  be  doubtful,  in  this  case  the 
defendant  has  put  that  interpretation  upon  the  de- 
claration in  ejectment,  by  the  mode  in  which  he  al- 
lowed the  sheriff  to  execute  the  writ  of  possession.   For 
possession  of  all  the  mines,  as  well  under  the  surface 
not  demised  as  that  demised,  was  delivered  to  Ctmning^ 
hanij  the  lessor  of  the  plaintiff  in  the  ejectment,  and  it 
is  not  competent  to  the  present  defendant,  who  con- 
curred in  that  act,  now  to  say,  that  one  part  of  the 
premises  were  not  recoverable  in  the  ejectment    The 
Court  then  called  upon 

JeroiSi  Peake^  and  Puller^  for  the  defendants.  This 
question  turns  entirely  upon  the  11  G.  2.  c.  19.  s*  12., 
which  after  reciting  that  inconveniences  had  happened 
to  landlords,  by  their  tenants  secreting  declarations  in 
ejectment,  enacts  *^  that  every  tenant  to  whom  any  de- 
claration in  ejectment  shall  be  delivered  for  any  lands, 
shall  forthwith  give  notice  thereof  to  his  landlord,  under 
penalty  of  forfeiting  three  years'  improved  or  rack-rent 
of  the  premises  so  demised  or  holden,  in  the  possession 
of  such  tenant,  to  the  person  of  whom  he  holds.''  Now 

(a)  See  Dyer^  47.  a.  GoodtUU,  demite  of  Chester,  ▼.  jBier,  Co. 
Liu.  4.  a.  Connor  y.  W^e$t,  5  Burr.  2G72.  HartboUie  ▼.  Plaeodt.  Cro. 
Jac.  81.  Comyn  ▼.  JTyneto,  Cro.  Joe*  150.  Warden*%  cue,  Het,  Rqf. 
146.     CoU^,Aylott,LU.Bep*  899. 
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ihe  utmost  injurj  that  a  landlord  can  sustain,  by  wilh- 
holdiog  from  him  a  dcclaralion  in  ejectment,  is,  that  he 
i^^  iDsy  be  dispossessed  of  the  premises  recoverable  by  that 
declaration  ;  and  if  the  declaration  in  ejectment  does 
not  comprize  any  of  the  premises  delivered  up,  the 
landlord  has  not  been  injured  by  not  having  an  oppor- 
tunity of  defending  such  an  ejectment,  because  such  pre- 
mises were  delivered  to  the  lessor  of  the  plaintifl^  lot 
under  the  ejectment  but  by  the  mistake  of  the  sbertS', 
and  the  landlord  might  treat  the  party  in  possession  at 
a  trespasser.  In  the  case  of  an  ejectment  for  lands  in 
two  different  parishes,  where  the  lessor  of  the  plaintiff 
recovered  the  lands  only  in  one,  and  the  sheriff  by  mis- 
tsike  delivered  the  possession  of  the  lands  in  both  pa- 
rishes, could  it  be  contended  in  such  an  action  as  this, 
that  the  tenant  would  be  liable  for  the  improved  rent 
of  the  premises  in  both  parishes  ?  that  would  make  him 
liable  not  for  his  own  default,  but  for  that  of  the  eberiff'. 

Abbott  C.  J.  The  words  of  the  act  of  parliament 
do  not  confine  the  damages  to  the  treble  value  of  the 
premises  mentioned  in  the  declaration  of^eclment,  but 
give  such  damage  in  respect  of  any  premises  demised 
or  holden  in  the  possession  of  such  tenant.  Although 
this  act  of  parliament,  being  a  remedial  act,  ought  to  re- 
ceive n  large  and  Uberal  construction,  yet  I  am  by  no 
means  prepared  to  say,  if  the  declaration  in  ejectment 
was  one  under  the  clear  and  unequivocal  construction 
of  which  only  part  of  the  lands  in  the  possession  trf 
the  tenant  could  have  been  recovered,  (as,  for  instance, 
the  case  put  in  argument  of  lands  in  different  parishes,) 
that  a  ptaintiffi  in  such  an  action  as  this,  should 
recover  damages  for  the  whole.  In  this  case,  how- 
ever, the  sheriff,  on  reading  the  writ  of  possession, 
might 
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might  reasonably  suppose  that  he  was  authorized  to 
deliver  up  the  whole;  and  as  the  defendant,  by  his  own 
act,  has  enabled  the  sheriff  to  give  such  effect  to  the  writ 
of  possession,  I  think  that  we  ought  not,  on  a  very  nice 
construction  of  the  declaration  in  ejectment,  to  say  that 
the  plaintiffs,  in  this  action,  should  recover  damages  only 
for  the  premises  strictly  included  in  it.  If  we  were  to  do 
so,  we  should  thereby  say,  that  the  declaration  was  ade- 
quate to  the  purposes  ot  frauds  but  insufficient  to  give 
a  recompense  to  the  person  injured  by  that  fraud. 


6fe 

1819. 

i  .  ■ 

CEocxnk 
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Bayley  J.  I  think,  that  under  the  circumstances 
of  this  case,  it  is  not  competent  to  the  defendant  to 
say  that  this  declaration  is  not  adequate  to  the  purposes 
for  which  by  his  concurrence  it  has  been  used.  The 
act  of  parliament  is  a  remedial  law,  and  was  made 
for  more  effectually  securing  the  payment  of  rents,  and 
preventing  frauds  by  tenants;  and  the  clause  immedi- 
ately preceding  that  upon  which  the  present  question 
turns,  refers  to  the  practice  of  tenants  attorning  to 
strangers,  and  makes  such  attornments  void,  unless 
made  in  consequence  of  some  judgment  at  law,  &c 
Then  comes  the  clause  in  question,  which  recites  that 
frequent  inconveniences  had  happened  to  landlords,  by 
their  tenants  secreting  declarations  in  ejectments.  Now 
the  only  inconvenience  that  could  result  from  so  doing, 
would  be,  that  a  change  of  possession  might  take  place 
through  the  medium  of  a  judgment  in  ejectment,  which 
would  give  to  the  person  in  whose  favour  that  judg- 
ment was  given,  a  prima  facie  title,  and  so  the  landlord, 
upon  coming  in,  would  be  bound  to  prove  his  title 
to  the  estate.  I  apprehend,  however,  that  would  not 
be  so  in  this  case ;  for  when  it  is  once  made  out  that 
there  has  been  a  collusive  judgment  and  a  fraudulent 

secret- 
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1819.        secreting  of  the  declaration  by  the  tenant,  the  lessor  of 

"         the  plaintift*  in  the  ejectment  must  be  considered  as 

against        coming  in  under  the  tenant,  and  can  be  in  no  better 
PoTHiMitu     gituation.     Whatever,    therefore,  would    be   suflScient 
to  entitle  the  landlord  to  recover  against  the  tenant, 
would  be  sufficient  to  entitle  him  to  recover  against 
the  person  who  by  his  own  and  the  tenant's  fraud  has 
obtained  such  possession.     Here  there  was   collusion 
between  the  lessor  of  the  plaintiff  and  the  tenant ;  and 
it  is  a  case  contemplated  by  the  act  of  parliament. 
The  remedy  given  by  the  act  is  not  confined  to  cases 
where  the  ejectment  proceeds  to  a  writ  of  possession, 
but  will  include  a  case  where  the  landlord,  after  a  de- 
claration delivered  to  his  tenant,  and  before  judgment 
signed,  discovers  the  fraud,  and  is  let  in  to  defend  the 
ejectment :  in  such  a  case  he  would  clearly  be  entitled 
to  maintain  this  action.     The  clause  then  proceeds  to 
describe  the  extent  of  punishment  of  a  tenant  guilty 
•  of  such  a  fraud ;  viz.  that  he  shall  forfeit  three  years^ 
improved    rack-rent,    not    merely    of    the    premises 
described    in    the    ejectment,    but    of   the    premises 
demised.     In  this  case,  the  injury  to  tlie  landlord  is 
co-extensive  with  all  the  premises  beneficially  enjoyed 
by  the  tenant  under  his  lease.     Here  the  ejectment  is 
to  recover,  among  other  things,  a  certain  number  of 
acres  of  common  land.     Under  certain  common  lands 
there  are  mines.     The  ejectment  might  be  to  recover 
these  mines  or  not,  according  as  the  tenant  was  or  was 
not  in  possession  of  the  surface  land ;  for  if  he  was  in 
possession  of  such  land,  there  can  be  no  doubt  that  the 
mines  under  it  might  be   recovered.     It  is  true  that 
the  sheriff,  in  executing  the  writ  of  possession,  is  to 
take  possession   of  that  which  the  plaintiff  instructs 
him   to  do.     But  still  the  defendant   had  it   in  his 

power 
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power  to  direct  the  sheriff  as  to  the  extent  of  the        1819. 
premises  of   which   he  was   to   take  possession,   and       — — 
having  done  so,  he  cannot  now  (ma  case,  too,  where        against 
the  landlord  has  been  deprived  of  the  beneficial  use  of    '^^^^^^ 
all  the  premises)  be  permitted  to  say  that  the  declar-  . 

ation  was  not  sufficient  for  the  purpose  for  which  he  has 
allowed  it  to  be  used.  I  think,  tlierefore,  that  as  this 
declaration  in  ejectment  gave  to  the  sheriff  at  least  a 
colourable  power  of  delivering  up  all  the  premises,  and 
as  the  defendant  did  not  object  to  the  whole  being  so 
delivered  up,  this  rule  must  be  discharged, 

HoLROYD  J.     This  question  arises  upon  a  demise  of 
certain  lands  and  tenements  described  in  the  lease,   to- 
gether with  powers  and  privileges  annexed  to  the  lands 
and  tenements  so  demised,  as  well  as  other  powers  and 
privileges   on  other   lands  not  comprehended   in   the 
demise ;  and  one  entire  rent  is  payable  in  respect  of  the 
lands  demised,   and  the  liberties  and  privileges  upon 
those  lands,  as  well  as  in  respect  of  the  liberties  and  pri- 
vileges upon  the  other  lands  not  demised.    These  latter, 
therefore,   are  liberties  and  privileges  annexed  to  the 
lands  and  premises  demised,  and  are  holden  with  them. 
Now,   although  an  ejectment  will  not  lie  for  a  liberty 
and  privilege  alone,  which  is  a  mere  incorporeal  here- 
ditament, yet,  when  an  ejectment  is  brought  for  land, 
and  liberties  and  privileges  are  appurtenant  to  the  land, 
the  latter  may  be  recovered  with  the  land,  because  you 
may  recover  in  the  ejectment  all  incorporeal  things  in- 
cluded in  the  demise,  although  an  ejectment  will  not  lie 
for  the  incorporeal  things  alone.   I  therefore  think  that 
the  treble-improved  rent  contemplated  by  this  act  of 
parliament  must  be  taken  to  be  the  treble-improved 
Vol.  II.  X  X  r^nt 
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rent  of  all  the  premises,  corporeal  and  incorporeal,  om- 
taincd  in  the  lease ;  and  that  being  so,  it  appears  to  me 
that  the  plaintiffs,  in  this  case,  have  recovered  no  larger 
damages  than  they  were  entitled  to,  and  I  therefore 
think  that  this  rule  should  be  discharged* 

Best  J.  I  entirely  agree  with  my  brothers,  and  with 
the  reasons  upon  which  they  have  pronounced  their 
judgment  The  mines  in  this  case  were  ddivered  np 
by  the  tenant,  and  the  plaintiffs  have  been  injured  by 
his  fraud ;  and  I  think  that  the  treble-improved  rent  of 
the  mines,  as  well  as  of  the  other  property,  ought  to  be 
the  measure  of  damages  in  this  case.  And  I  am  clearly 
of  opinion,  for  the  reasons  that  have  been  given,  that 
the  defj^ndant  is  estopped  by  his  own  conduct,  and  that 
the  verdict,  as  it  stands  at  present,  is  right. 

Rule  discharged,  (a) 


(q)  The  Master  having  subsequently  taxed  single  costs  in  this 
W.E*  Taunton  moved  that  he  might  review  his  taxation  and  aUow 
treble  costs,  the  statute  having  given  treble  the  rent  as  danoages ;  and 
be  cited  Deacon  \. Morris,  Bill  the  Court  said  that  the  statute  had  not 
given  treble  damages,  but  only  directed  how  the  single  damages  should 
be  ascertained ;  and  refused  the  rule. 


VooGHT  against  Winch. 

In  a  imblic  nt-    J)ECLARATION  stated  that  Plaintiff  before,    and 
^years'  pos-  ^^  ^^^  ^'"^^  of  the  committing  of  the  grievances 

I^°at°I^vcn    thereinafter  mentioned,    was   lawfully    possessed  of  a 

level,  &C.  is  not 
conclusive  as  to  tibe  right. 

A  verdict  obtained  by  the  defendant  in  a  former  action,  and  which,  if  pleaded  in 
bar,  would  be  an  estoppel,  when  given  in  evidence  under  the  general  issue,  is  not  am- 
dusive  against  the  plaintiff,  but  only  evidence  to  ^  to  the  jury. 

certain 
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certain  corn-mill  called  The  Abbey  Mill^  with  the  appur*  ]  819* 

tenances,  situate  in  the  parish  of  West  Ham^  in  the  county  — 

oi  Essex^  and  by  reason  thereof  of  right  ought  to  have  agamst 


bad  and  enjoyed  the  benefit  and  advantage  of  the  water 
of  a  certain  stream,  which,  until  the  committing  of  the 
grievances,  of  right  had  flowed,  and  still  of  right  ought 
to  flow,  unto  the  mill  of  the  plaintiff*,  for  the  supplying  of 
the  same  with  water  for  the  working  thereof,  to  wit,  at, 
&c.  and  that  the  defendant,  on  the  1st  June^  1814,  and 
on  divers  other  days  and  times  between  that  day  and 
the  day  of  exhibiting  the  bill  of  the  plaintiff*,  wrongfully 
widened^  deepened,  and  enlarged^  and  caused  and  procured 
to  be  widened,  deepened,  and  enlarged,  a  certain  ditch 
or  channel  called  Potter's  Ditcky  leading  from  and  out 
of  the  said  stream,  above  the  said  mill  of  the  said  plain- 
tiff*; and  thereby,  on  those  several  days  and  limes,  drew 
off*  and  diverted  from  the  said  stream,  through  the  said 
ditch  or  channel,  a  much  greater  quantity  of  the  water 
thereof  than  had  before  used  to  flow,   or  than  of  right 
ought  then  to  have  flowed,  through  the  said  ditch  or 
channel,   and  kept  and  continued  the  same  so  widened, 
deepened,  and  enlarged,  and  the  said  quantity  of  water, 
so  wrongfully  and  injuriously  drawn  off' and  diverted  for 
a  long  space  of  time,  to  wit,  from  thenceforth  hitherto, 
and  thereby  prevented  the  same  from   flowing  to  the 
mill  of  the  plaintiff*,  and  from  supplying  the  same  with 
water  for  the  necessary  working  thereof,  as  the  same 
ought  to  have  done,  and  otherwise  would  have  don^. 
By  reason  whereof,  &c.     Plea,  not  guilty.     The  cause 
was  tried  at  the  last  summer  assizes  for  the  county  of 
Essex,  before  Lens  Serjt.,  and  a  special  jury.    The  plain- 
tiff*'s  mill,  and  the  defendant's  premises,  which  consisted 
of  a  wharf,  &c.,  were  situate  on  a  stream  called  Channel 
Sea  River.    The  plaintifi*'8  mill  was  lower  down  the 

X  X  2  stream 
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1819.        stream  than  the  defendant's  wharf,  and  between  them 
"        was  situate  Potter^s  Ditch,  which  connected  Channel  Sea 

VOOGBT  ,  1.11 

againu         Rtver  with  the  Water-works  river,  which  last  again  was 
connected  with  the  river  Lee.     The  defendant,  in  the 
summer  of  1814,  in  order  to  enable  his  barge  to  pass  to 
his  mill,  had  employed  persons  to  deepen  and  widen  Pot^ 
ter^s  Ditch,  and  from  that  time  the  plaintiff's   mill  had 
ceased  to  have  its  usual  quantity  of  water.     The  plain- 
tiff's witnesses  represented  that  before  that  time  Potter's 
Ditch  was  not  navigable  for  barges :  one  of  the  defend- 
ant's witnesses   stated   that   barges  had   passed  along 
Patterns  Ditch  for  the  last  fifty  years.     The  defendant 
also  gave,  in  evidence,  the  record  of  a  judgment  ob- 
tained in  this  court  in  a  former  action  between  the  same 
parties,  and  for  the  same  cause  of  action.     That  action 
was  commenced  in  Hilary  term,  1817.    The  declaration 
was  substantially  the  same  as  in  this.     The  defendant 
there  pleaded  not  guilty,  and  the  jury  found  a  verdict 
for  him.     It  was  insisted  at  the  trial  that  that  verdict 
was  conclusive  evidence  against  the  plaintiffs,  and  that  it 
oj)erated  as  an  estoppel.      The  learned  Judge  received 
it  in  evidence,    but   refused   to  nonsuit   the   plaintiff 
giving  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit.     The  jury  found  a  verdict  for  the  plaintiflfl      A 
rule   nisi  having   been  obtained   by    Manyat   in  last 
Michaelmas  term  on  this  ground,  and  also  for  a  new 
trial  on  the  ground  of  a  misdirection  by  the  learned 
Judge,  it  now  appeared  from  the  report  that  the  learned 
Judge  had   directed  the  jury,  that  in  the  case  of  all 
streams  of  water  the  use  of  which  furnished  beneficial 
enjoyment  to  any  individual,  the  material  thing  to  be 
attended  to  was,  what  had  been  the  actual  possession 
and  enjoyment  by  such  person  for  the  last  twenty  years; 
and  that  if  water  had  in  fact  been  enjoyed  daring  that 

period 
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period  to  a  certain  extent  of  supply,  or  at  a  certain         1819. 
level,  no  private  person  was  at  liberty  to  do  any  act        y 
which  altered  that  state  and  condition  For  the  purpose        agatnu 
of  improving  his  own  estate:    that  rule  applied  equally 
to   all  streams,  whether  navigable  or  not.      And  he 
added,  that  he  had  left  it  to  the  jury  to  consider,  upon 
the  evidence,  whether  the  stream  called  Channel  Sea 
River  was  navigable,  and  in  what  way,   whether  as  a 
public  navigable  river,  or  for  the  convenience  of  the 
adjoining  occupiers:    that  whether  navigable  or  not, 
each  party  must  use  the  water  in  the  state  in  which  it 
was  found  to  be  for  the  space  of  twenty  vcars  invariably ; 
and  that  a  certain  benefit  so  long  enjoyed  could  not 
afterwards  be  disturbed. 

The  Court,  after  hearing  the  report  read,  asked  the 
counsel  for  the  plaintiff  whether  they  could  support  that 
part  of  the  direction  of  the*  learned  Judge  in  which  he 
stated  to  the  jury,  that  each  party  was  bound  to  use  the- 
water  in  the  state  if  had  been  found  to  be  for  the  last 
twenty  years,  even  although  it  had  been  a  public 
navigable  river. 

• 

Guniej/i    Curwoodf   and  Bolland^    for  the  plaintifi^   ,- 
stated  that  that  had  hardly  been  made  a  question  at  the 
trial.     The  material  question  then  was,  not  whether 
Potter's  Ditch  had  been  a  public  navigable  stream ;  but 
whether  it  had  ever  been  a  navigable  stream  at  alL 

The  Court  said,  that  it  was  impossible  to  estimate  the 
influence  that  that  part  of  the  learned  Judge's  direction 
might  have  had  upon  the  minds  of  the  jury,  and  that 
there  must  consequently  be  a  new  trial. 

X  X  S  Martyaif 
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1819.  Marn/atj  Lawes  Serjt,   and  Comyn^  contri*      The 

_  defendant  is  entitled  to  judgment  of  nonsuit,  the  judc- 

uiM  ment  recovered  by  the  defendant  in  the  former  action 
being  conclusive  evidence  as  against  the  plaintiff,  even 
upon  the  general  issue.  If  pleaded  by  way  of  estoppel 
It  would  be  a  bar  to  the  action,  because  it  is  a  judgment 
directly  upon  the  point,  and  between  the  very  same 
parties ;  and  if  it  be  a  legal  answer  to  the  plaintiff's 
claim  in  one  case,  its  effect  cannot  be  varied  by  the 
mode  in  which  it  was  brought  before  the  Court  It 
Ivas  clearly  admissible  here  in  evidence  under  the  plea 
of  not  guilty;  for  in  an  action  on  the  case,  that  plea 
puts  every  thing  in  issue :  it  negatives,  aoiong  other 
things,  that  the  act  done  was  wrongfully  done,  and 
therefore  to  shew  that  it  was  not  wrongfully  done,  the 
judgment  of  a  Court  upon  that  very  question  may  be 
given  in  evidence,  and  when  it  is  given  in  evidence  the 
facts  disclosed  afford  a  complete  answer  to  the  action.  In 
The  Duchess  of  Kingston^  case  (a),  Lord  Chief  Justice 
De  Grey  lays  it  down,  that  the  judgment  of  a  Court  of 
concurrent  jurisdiction  directly  upon  the  point  is  as  a  plea, 
a  bar,  or  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another 
court ;  and  Mr.  Philipps  in  his  Treatise  on  Evidence  (i) 
considers  that  a  judgment  will  be  conclusive  evidence 
between  the  same  parties  in  those  cases  where  it  can  be 
given  in  evidence  without  being  specially  pleaded;  and  he 
gives  as  an  instance,  among  others,  that  in  an  action  of 
trespass  for  mesne  profits,  the  judgment  in  ejectment  is 
conclusive  against  the  defendant  as  to  the  right  of  pos- 
session at  the  time  of  the  demise  laid  in  the  declaration. 

(a)  11  ^.  TV.  261.  (»}  P.  S8S.  2d  ML 
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So  a  record  of  conviction  on  an  indictment  against  a        1819. 

parish  for  not  repairing  a  road,  will  be  conclusive  evi- 

dence,  on  a  plea  of  not  guilty,  of  the  liability  of  that  pa-        .^JP*"ff 

rish  to  repair,  Rex  v.  St.  Pancras.  (a)     They  also  cited 

StnUt  V.  Baoingdon  (i).  Kitchen  v.  Campbell  (c),  and  the 

judgment  there  delivered  by  Lord  Chief  Justice!)^  Grg^ 

and,  the  judgment  of  Lord  Mansfield  in  Bird  v.  JBan- 

dall  {d)y  where  it  is  laid  down  that  a  judgment  recovered 

need  not  be  pleaded  in  an  action  on  the  case,  but  may 

be  given  in  evidence  under  the  general  issue. 

Abbott  C*  J.  I  am  of  opinion  that  there  ought  to 
be  a  new  trial  in  this  case,  but  that  there  ought  not  to 
be  judgment  of  nonsuit.  The  learned  Judge  led  it  to 
the  jury,  on  the  e\idencc,  to  consider  whether  the 
stream  called  Channel  Sea  River  was  navigable,  and.  in 
what  way,  whether  as  a  public  navigable  river  or  for 
the  convenience  of  the  adjoining  occupiers;  and  he 
further  added,  that  whether  navigable  or  not,  he  thought 
each  paity  was  bound  to  use  the  water  in  the  state  in 
which  it  was  found  to  be  for  the  space  of  twenty  years 
invariably,  and  that  a  certain  benefit  so  long  enjoyed 
could  not  afterwards  be  disturbed.  In  that  direction,  it 
appears  to  me,  the  learned  Judge  was  mistaken ;  for  if  it 
be  admitted  that  this  is  a  public  navigable  river,  and 
that  all  his  majesty's  subjects  had  a  right  to  navigate  it, 
an  obstruction  to  such  navigation  for  a  period  of  twenty 
years  would  not  have  the  effect  of  preventing  his 
majesty's  subjects  from  using  it  as  such.  It  has  been 
said  that  the  evidence  shews  plainly  that  this  never  had 
been  a  navigable  river ;  that  fact,  however,  is  not  found 

(a)  Peaket  N,  P.  C  219.  (b)  5  Esp.  57. 

(c)  S  mii.  804.    2BL  850.  ((f)  8  Burr.  15S5. 
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1819«  by  the  jury^  and  I  cannot  now  decide  it.  I  find  upon 
the  report  that  the  jury  were  misdirected  in  point  of 
law ;  and  it  is  impossible  for  me  to  say  what  weight  that 
direction  had  on  their  minds,  and  therefore  I  think 
there  ought  to  be  a  new  trial.  Upon  the  second  point 
I  am  of  opinion  that  the  verdict  and  judgment  obtained 
for  the  defendant  in  the  former  action  was  not  conclusive 
evidence  against  the  plaintiff  upon  the  plea  of  not  guilty. 
It  would  indeed  have  been  conclusive  if  pleaded  in  bar 
to  the  action  by  way  of  estoppel.  In  that  case  the  plain- 
tiff would  not  be  allowed  to  discuss  the  case  with  the  de- 
fendant^ and  for  the  second  time  to  disturb  and  vex  him 
by  the  agitation  of  the  same  question.  But  the  defend- 
ant has  pleaded  not  guilty^  and  has  thereby  elected  to 
submit  his  case  to  a  jury.  Now  if  the  former  verdict 
was  proper  to  be  received  in  evidence  by  the  learned 
Judge,  its  effect  must  be  left  to  the  jury.  If  it  were 
conclusive  indeed,  the  learned  Judge  ought  immediately 
to  have  nonsuited  the  plaintiff,  or  to  have  told  the  jury 
that  they  were  bound,  in  point  of  law,  to  find  a  verdict 
for  the  defendant  It  appears  to  me,  however^  that 
the  party,  by  not  pleading  the  former  judgment  in  bar, 
consents  that  the  whole  matter  shall  go  to  a  jury,  and 
leaves  it  open  to  them  to  inquire  into  the  same  upon 
evidence,  and  they  arc  to  give  their  verdict  upon  the 
whole  evidence  then  submitted  to  them.  I  am  aware 
that  in  Bird  v.  Randall  Lord  Mansfield  is  reported  to 
have  said  that  a  former  recovery  need  not  be  pleaded 
but  will  be  a  bar  when  given  in  evidence.  I  cannot^ 
however,  accede  to  that;  for  the  very  first  thing  I  learnt 
in  the  study  of  the  law  was  tliat  a  judgment  recovered 
must  be  pleaded :  that  has  so  strongly  engrafted  itself 
on  my  mind  as  a  general  principle^  that  nothing  I  have 

heard 
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heard  in  argument  this  day,  has  shaken  it,      I  am,  1819. 

therefore,  of  opinion,  that  there  ought  not  to  be  a  — — 

'■  ^  VOOOHT 

nonsuit.  against 


Bayle Y  J.  I  am  of  the  same  opinion.  I  think  that  we 
are  not  warranted  in  saying  that  there  was  not  evidence, 
at  least  to  go  to  the  jury,  to  say,  whether  this  was  not 
a  navigable  river;  and  if  it  was  a  navigable  river,  then 
an  obstruction  for  twenty  years  is  not  a  bar  to  a  public 
right.  The  direction  of  the  learned  Judge,  therefore, 
upon  that  point,  cannot  be  supported,  and,  consequently, 
there  must  be  a  new  trial.  It  seems  to  me,  that  the 
otiier  question  admits  of  no  fair  doubt,  when  you  con- 
sider the  issue  raised  upon  the  pleadings.  An  action  is 
here  brought,  as  it  is  alleged,  for  the  same  cause  in  re- 
spect of  which  a  former  action  had  been  brought,  and  in 
which  a  verdict  was  obtained  by  the  defendant.  Now  a 
defendant  ought  not,  in  point  of  law,  to  be  twice  vexed 

w 

for  the  same  cause  of  action ;  and  he  would  have  had  a 
right,  if  he  had  thought  fit,  to  have  pleaded  the  former 
Verdict  by  way  of  estoppel,  and  thereby  have  shewn  that 
the  plaintiff  was  not  at  liberty  to  try  that  question  a 
second  time,  which  had  been  tried  before  and  decided 
against  him.  Instead,  however,  of  putting  himself  on 
that  estoppel,  he  merely  says,  that  he  is  not  guilty  of 
the  offence  imputed  to  him;  and,  upon  that  Issue, 
the  jury  arc  to  try,  not  whether  the  plaintiff  is  es- 
topped from  trying  the  question,  but  whether  the 
defendant  be  guilty  or  not.  Upon  that  issue,  the 
defendant  may  prove,  that  the  act  imputed  was  not 
done  by  him,  and  that  another  jury  were  of  opinion 
that  he  was  not  guilty ;  and,  for  that  purpose,  he  may 
give  in  evidence  the  judgment  in  the  former  cause, 
for  the  consideration  of  the  second  jury.   The  question, 

howeveff 


WlNCB. 


WlKCrf. 


670  CASES  IN  TRINITY  TERM 

1819.         however,  for  the  second  jury  (when  the  defendant  has 
chosen  to  plead  the  general  issue)  is,  whether  the  de- 

against         fendant  be  guilty  or  not  ?  and  the  question  raised  upon 
that  issue,  in  an  action  on    the  case  is,  whether  the 
plaintiff  had  or  had  not  any  cause  of  action  at  the  time 
of  the  commencement  of  the  suit  ?  Now  the  judgment 
for  the  defendant  in  a  former  action  for  the  same  cause, 
does   not  necessarily  prove    that  the  plaintiff  has  no 
cause  of  action.    It  decides  nothing  unless  by  way  of  es- 
toppel.    In  Outram  v.  Morewood  (a),  where  this  subject 
was  very  fully  considered,  Lord  Ellenbormigh  C.  J.,  in 
giving  the  judgment  of  the  Court,  takes  this  distinction, 
and  states  expressly,  that  a  former  judgment,  if  properly 
pleaded  by  way  of  estoppel,  would  be  conclusive,  but  if 
only  offered  in  evidence  it  would  not  be  so.     For  these 
reasons,  I  am  of  opinion,  that,  upon  this  issue,  the 
judgment  in  the  former  verdict  was  evidence  only  to  go 
to  the  jury. 

HoLROYD  J.     If  the  place  in  question  was  ever  a 
public  navigable  river,  I  apprehend  that  its  ceasing  to 
be  used  as  such  for  twenty  jears^  and  being,  during 
that  time,  in  a  condition  which  is  inconsistent  with  its 
being  used  as  a  public  navigable  river,  would  not  ex- 
tinguish the  public  rights,  if  they  did  exist  previously 
to  that  time.  An  act  of  parliament  is  the  only  means  by 
which  such  a  public  right  can  be  determined.     As  there 
was,  therefore,  evidence  for  the  consideration  of  the  jury, 
whether  this  had  been  a  public  navigable  river,  and 
as  the  learned  Judge  told  them  that  if  it  were  a  public 
river,  still  that  twenty  years'  possession  was  to  be  bind- 
ing on  the  rights  of  the  parties,  it  appears  to  me  that 

(a)  9  Matt,  SAQ. 

thert 


Winch. 
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there  must  be  a  new  trial.  With  respect  to  the  other  1819. 
question,  I  think  that  there  ought  not  to  be  a  nonsuit.  """" 
There  were  two  modes^  by  either  of  which  the  defend-  againai 
ant  might  defend  himseltl  There  having  been  a  former 
action,  in  which  he  had  succeeded,  he  might  have  al- 
leged that  he  was  not  to  be  called  upon  to  defend  him- 
self again  for  the  same  cause.  If  he  chooses  to  adopt 
that  mode  of  defence,  he  must  plead  it  in  bar ;  and  say 
that  the  other  party  is  not  at  liberty  to  call  upon  him 
to  answer  again  that  which  he  had  before  called  upon 
him  to  do,  when  a  verdict  was  given  in  his  favour.  If, 
however,  he  declines  that  mode  of  defence,  and  submits 
to  answer  for  the  cause  of  action  alleged,  and  defends 
himself  by  saying  that  the  plaintiff  has  no  ground 
of  action ;  he  then  leaves  the  question  to  the  jury,  and 
they  are  to  try,  not  whether  there  was  a  former  action 
for  the  same  cause,  but  whether  the  plaintiff  has  such  a 
ground  of  action  as  he  alleges  in  his  present  declaration. 
A  party  may  have  matter  which  he  may  either  give  in  evi- 
dence, or  which,  if  pleaded,  would  be  an  estoppel ;  but 
when  he  puts  it  to  the  jury  to  find  what  the  fact  was,  it 
is  inconsistent  with  the  issue  which  he  has  joined,  for  him 
to  say  that  the  jury  are  estopped  from  going  into  the 
enquiry.  He  may,  however,  use  the  former  verdict  as 
Evidence,  and  pregnant  evidence,  to  guide  the  jury  who 
are  to  try  the  second  case,  to  a  conclusion  in  his  favour. 
But  if,  notwithstanding  the  prior  verdict  and  judgment, 
tlie  jury  think  the  case  is  with  the  plaintiff,  they  are 
not  estopped  from  finding  the  verdict  accordingly.  In 
GoddartTs  case  (a),  the  plaintiff,  as  administrator  of 
Newton,  had  brought  debt  upon  bond  made  to  the  in- 

(a)  2  Rep.  4, 

testate, 


CASES  IN  TRINITY  TERM 

testate,  bearing  date  4th  April,  24th  Eliz.  The  clefaid- 
ant  plendcd  that  tlie  intestate  died  before  the  date  oi 
the  bond,  and  so  concluded  that  the  writing  was  not  his 
deed,  upon  which  they  were  at  issue.  The  jury  found 
that  the  defendant  did  deliver  it  as  his  deed  30th  July, 
23d  Elk.,  and  found  the  tenor  of  the  dee<l  verbatim, 
that  it  was  dated  4th  Jpril,  2-lth  Eiiz.,  that  the  intes- 
tate was  living,  30th  .Jw/j/,  23d  EUz.,  bal  that  he  died 
before  the  date  of  the  bond,  and  prayed  the  advice  of 
the  Court,  whether  this  was  the  defendant's  deed;  and 
it  was  adjudged  his  deed ;  and  the  reason  given  is, 
"  that  although  in  pleading  the  obligee  cannot  allege  the 
delivery  before  the  date,  because  he  is  estopped  to  take 
it  against  any  thing  expressed  in  the  deed, 
yet  the  jurors,  who  arc  sworn  to  say  the  truth,  shall  not 
be  estopped,  for  an  estoppel  is  to  conclude  one  to  say 
the  truth,  and  therefore  jurors  cannot  be  estopped, 
because  they  are  sworn  to  say  the  truth."  In  2Van- 
vnn  v.  La'xrance  (a),  it  was  held,  that  if  a  party  will 
not  rely  on  the  estoppel  when  he  may,  but  takes  issue 
on  the  fact,  the  jury  shall  not  be  bound  by  the  estoppel, 
for  they  are  to  find  the  truth  of  the  fact  which  is  against 
him;  and  in  Bulla's  Nisi  Prius  [a),  it  is  laid  down, 
that  the  jury  cannot  find  any  thing  against  that  which 
the  parties  have  affirmed  and  admitted  of  record, 
though  the  truth  is  contrary;  but  in  other  cases, 
though  the  parties  be  estopped  to  say  the  truth,  the 
jury  are  not;  as  in  Goddard's  case,  where  the  bond 
was  dated  nine  months  after  the  execution,  and  after 
the  death  of  the  obligor,  I  think,  therefore,  that  upon 
principle  as  well  as  upon  authority,  the  former  judg- 
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ment  was  not  conclusive  against  the  plaintiff  upon  this 
issue,  and  that  the  learned  Judge,  therefore,  did  right 
in  receiving  the  evidence,  and  suffering  the  trial  to 
proceed.  The  rule,  therefore,  should  be  absolute  for  a 
new  trial  only,  but  not  for  a  nonsuit. 

Rule  absolute  for  a  new  trial,  {a) 


6TS 


1819. 

VOOOHT 

against 
Winch. 


(a)  Best  J.  bad  left  the  court. 


Sandilands  and  Others,  Executors  of  Howden, 

against  Marsh. 


A  SSUMPSIT.     The  declaration  stated  that  /.  Hood-  Where  one  of 

de?i  deceased  employed  the  defendant  as  his  agent  iiJStM*ac»nl 

to  lay  out  4000/.  in  the  purchase  of  an  annuity,  and  to  1^  ".J*'^^^ 

receive  the  arrears  thereof,  and  that  in  consideration  *°7  busines  is 

to  be  transacted 

thereof,  and  of  a  certain  commission,  defendant  promised  *>y  the  finn,  al- 
though such 
to  guarantee  the  payment  of  the  annuity,  and  alleged  a  business  is  not 

breach  in  not  having  so  guaranteed.      Plea,  general   courwof deal- 
issue.     At  the  trial  before  Abbott  C.  J.  at  the  adjourned   Zut^i^to^fdr 
sittings  at  Guildhall  after  last  Michaelmas  term,  it  ap-   arrangement 

°  <     with  each  other, 

peared  that  the  defendant,  who  was  a  navy  agent,  had  and  the  business 

formerly  been  in  partnership  with  a  Mr.  Creed^  and  transacted  by  or 

that  the  firm  of  ikfor^A  and  Cr^^rf  had  been  the  navy  Jljige^f^';^'"" 

agents  to  Mr.  Hawdm.    On  the  1 2ili  September,  1811,  ?^S  SSTSe'ii 

Mr.  Creed  wrote  the  following  letter  to  Mr.  Howden:  hound  by  the 

^  contract  made 

"  I  have  an  opportunity  of  employing  your  remaining   hy  his  partner. 

The  deeds  and 
otherassurancesy 
a  memorial  of  which  is  required  by  1 7  G.  5.  c  26.  to  be  enrolled,  are  those  to  which  the 
grantor  of  the  annuity  is  a  party,  or  which  are  entered  into  by  a  third  person  at  bis  in^ 
stance  and  request,  or  on  his  behalf;  and,  consequently,  where  a  third  person,  wholly  un-> 
connected  with  the  grantor,  guaranteed,  in  consideration  of  a  certain  conunission,  the 
payment  of  an  annuity  to  the  grantee :  Held  that  such  guarantee  need  not  be  enrolled.  • 

pro- 
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1819.        property  in  the  stocks  for  three  or  bar  jevs  in  a  mmj 
tliat  will  double,  or  nearly  so,  the  income  ycm  derive 

Saitpilavds  "  ' 

agmfut        from  that  source.     It  is  by  annuity  of  8  per  oeoi.  per 


annum  on  three  lives,  secured  on  property,  the 
of  which  pass  through  our  hands  and  will  be  gua- 
ranteed by  our  house^  and  not  redeemable  till  after 
three  years.     The  party  granting  the  annuity  is  in  the 
receipt  of   a  clear    unincumbered  income  of  above 
12,000/.  per  annum^  and  will^  as  soon  as  he  can  after 
the  lapse  of  three  years,  redeem  the  annuity,  so  that 
your  capital  remains  untouched.     For  our  trouble  in 
the  business,  and  for  guaranteeing  the  punctual  balf^ 
yearly  payment  of  the  annuity  to  you,  we  should  expect 
a  commission  of  5  per  cent.,  but  the  benefit  you  would 
derive  from  the  arrangement  would  very  well  allow  of 
it.     Windsor*^  and  this  annuity  would  soon  clear  <^the 
advance  on  our  account,  and  leave  your  income  mate- 
rially improved.     If  you  see  this  business  in  the  light  I 
do,  and  will  say  aye  or  no  by  return  of  post,  I  will 
either  go  on  with   it  and    send  you  -down  a   bank 
power  for  sale  of  your  stock,  or  else  secure  it  for  some 
other  friend."     This  letter  was  signed  Richard  Creed, 
Hi/ocden  immediately  accepted  this  offer,  and  a  joint 
power  of  attorney  was  transmitted,  empowering  Monk 
and  Creed  to  sell  the  stock ;  and  the  stock  was  accord- 
ingly sold   out  on  the  7th  January^   1812.      On  the 
23d  Jantiati/,  1813,  the  annuity  in  question  was   pur- 
chased of  Mr.  Joshua  Ravse^  and  after  having  been  paid 
for  about  two  years,  became  in  arrear.     Horwden  died 
7th  March,  1813.     By  a  letter  dated  10th  Aprily  1813, 
signed  Marsh  and  Crced^  in  answer  to  an  application 
made  on  tire  part  of  Mr.  HomLen^s  representatives,  they 
stated  in  substance  as  follows :  -—  ^^  He  has  two  annuitieSf 

one 
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one  yieldihg  a  clear  400/.  per  annum,  payable  quarterly,         1 819. 
exclusive  of  the  amount  of  the  annual  premium  on  the        """"" 

SANDILANOf 

insurance  of  the  life  of  Mr.  Rcmcj  the  grantor  at  the         againu 
Equitable  Insurance  Office^  and  the  purchase-money  for 
which  was  4000/.  in  place  of  5000/.,  which  we  informed 
Mr.  Hawdcn  we  should  give  for  it.     This  is  guaranteed 
by  our  house  on  a  commission,  and  is  not  determinable 
for  three  years."     Neither  of  the  above  letters  were  en- 
tered in  Marsh  and  Creed*s  letter-book,  nor  did  it  ap- 
pear that  Marsh  had  personally  any  knowledge  of  the 
guarantee.    It  was  proved,  that  it  was  no  part  of  the  or- 
dinary business  of  navy  agents  to  deal  in  annuities.    The 
charge  of  5  per  cent,  commission  had  never  been  made^ 
but  only  2  J.  per  cent.,    the  usual  commission  of  navy 
agents^  had  been  charged  in  the  diflerent  accounts  trans- 
mitted by  Marsh  and  Creed.   In  those  accounts,  however, 
there  were  found  several  items^  referring  to  the  sale  of  the 
stock  and  the  receipt  of  the  annuity.     Under  these  cir- 
cumstances^ it  was  contended,  first,  that  this  guarantee  by 
Creed  could  not  bind  his  partner,  Marsh ;  and,  secondly, 
that  if  it  could,  it  was  a  security  which  ought  to  have 
been  enrolled  under  the  provisions  of  the  annuity  act. 
The  learned  Judge  overruled  these  objections  and  left 
it  to  the  jury  to  say,  whether,  under  the  circumstances 
of  the  case,  Marsh  was  cognizant  of  the  transaction  as 
to  the  purchase  of  this  annuity,  although  he  might  be 
Ignorant  of  the  facts  of  the  guarantee  itself,  telling 
them,  that  in  that  case  he  thought  the  defendant  was 
liable.     The  jury  found  this  fact  in  the  affirmative,  and 
the  plaintiffs  obtained  a  verdict.     The  defendant  had 
liberty  to  move  to  enter  a  nonsuit  on  both  points;  and 
a  rule  nisi  to  that  effect  having  been  obtained  by  MaV" 
ryot  in  last  Hilary  term, 

Scarlett 
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Scarlett  and  Adams  now  shewed  cause.  They  con- 
teiidcrl,  ihnt  ibe  case  had  been  properly  left  to  the  jury 
to  My.  whether  Marsh  was  or  wns  not  cognizant  of  the 
transaction ;  nnd  the  jury  have  found  that  he  was.  If 
so,  he  must  be  bound  by  tl><?  rcprc«entjitioDS  and  ocU  of 
his  partner  hi  it.  As  to  the  second  point,  tho  dis- 
tinction is,  tliat  only  those  securities  which  come  froin 
the  grantoo  or  his  sureties  arc  required  to  be  re- 
gistered ;  bnt  this  gnurantee  was  wholly  independent  of^ 
and  for  any  thing  thnt  appears  nnknown  to  the  grantor. 
He  was  not  in  any  degree  responsible  over  cither  to 
Mnrsh  or  Creed,  in  case  they  were  called  upon  by  Wotc- 
den  to  pay  the  annuity.  Tlien  it  did  not  require  to  be 
memorialized,  because  tho  only  object  of  the  act  was  for 
the  further  protection  of  the  grantor,  to  record  all  the 
Becurilies  coining  directly  or  indirectly  from  him. 


Marryal  nnd  Wilde,  contra.  One  partner  has  no 
power  to  bind  another  by  a  £j;unrnntcc  of  this  sort.  It 
was  not  an  act  done  in  the  ordinary  course  of  business, 
and  ils  operation  might  last  bcj'ond  tlic  duration  of  the 
partnership,  or  even  the  life  of  ihe  parties.  There  is  no 
pretence  for  saying  that  Marsh  was  cognizant  of  ihe  cir- 
cumstances of  llie  guarantee  itself.  The  letters  containing 
it  were  never  entered  in  ihe  letter-book  of  the  firm  j  and 
the  mere  receipt  of  the  2i  per  cent,  on  (he  money,  which 
was  the  consideration  for  the  annuity,  is  not  sufficient  of 
ilself  to  charge  him  with  this  guarantee,  Tiie  5  per 
cent.,  which  was  the  considenition  for  it,  never  was  re- 
ceived at  all.  All  Mais/t's  nets  are  perfectly  consistent 
with  the  ordinary  course  of  dealing  and  no  more.  The 
case  of  Duncan  y.  LmLndcs  nnd  Another  {a),   is    pre- 


(a)  3  Camj<b.  478. 
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cisely  in  point  But  supposing  it  to  be  a  guarantee  1819. 
bindinxr  on  Marsh,  still  the  plaintifiP  cannot  recover,  „  — 
not  having  complied  with  the  annuity  act.  {a)  It  would  againu 
defeat  all  the  provisions  of  that  act^  if  this  did  not  re- 
quire to  be  memorialized ;  a  person  meaning  to  grant 
an  annuity,  would  then  only  have  to  guarantee  an  an- 
nuity granted  by  a  pauper  in  order  to  evade  the  act. 
The  case  of  Rosher  v.  Hurdis  {b)  shews,  however,  that 
this  is  not  the  law.  But  there  is  another  objection. 
The  guarantee,  at  all  events,  depends  upon  the  second 
letter  alone,  for  there  is  nothing  to  connect  the  first 
and  second  letters  together.  The  prtice  is  different,  and 
they  relate  to  different  annuities.  If  so,  then  inas- 
much as  the  second  letter  only  states  that  a  guarantee 
has  been  given,  but  omits  the  terms  of  the  guarantee,  it 
is  not  sufficient  to  take  the  case  out  of  the  statute  of 
frauds.  \_Abbott  C.  J.  Can  it  be  contended,  that  if  a 
person  writes  a  letter  offering  to  purchase  an  annuity, 
and  to  guarantee  its  payment,  and  requesting  a  power 
to  sell  out  stock  to  be  sent  for  that  purpose,  that  he  will 
not,  after  his  proposal  has  been  acceded  to,  and  the 
stock  has  been  sold  out,  be  liable  to  mak^  good  his 
guarantee,  because  exactly  the  same  annuity  as  that 
proposed  has  not  been  bought  ?]  The  question  is  not 
whether  he  would  not  be  bound  to  make  compensation, 
but  whether  he  would  be  liable  on  the  guarantee.  The 
second  letter  admits  that  a  guarantee  was  given,  but  is 
wholly  silent  as  to  its  terms.     Wain  v.  Warlters.  (c) 

Abboti  C.  J.    This  cxise  has  been  very  fully  and 
ably  discussed  at  the  bar ;  but  I  am  of  opinion  that  the 


(a)  17G.3.  c26. 

{h)  sT.R.eys. 

(c)  5  East,  10. 
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rule 
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rule  must  be  discharged.  Two  nmteri^  qaestions  (wtc 
be«n  ma(]« ;  the  fini  of  wfatcb,  and  tbe  most  iniporumi 
and  cxlcD«JTe  in  iu  conscqoCTices,  is,  whetber  this  lidend- 
anc  shall  be  fadd  to  be  boand  by  tbc  goarantce  given  wiih- 
oat  hb  knowledge,  by  his  partner,  Cre^ ;  and  if  tbe 
verdict  of  tbe  jury,  finding  him  to  be  so  boand,  be  not 
■nstainable,  it  will  be  very  dangcroas  beresfler  to  deal 
whb  a  partnership  ;  for  tbe  busincK  in  each  d^artment 
of  a  firm  is  generally  transacted  by  one  partner  only. 
It  has,  undoubtedly,  been  held,  that  in  a  matter  wboUjr 
unconnected  with  the  partnenhip,  one  partner  cannot 
bind  the  others.  Bat  tbe  true  construction  of  tbe  mle 
ia  lhi«,  that  the  act  and  assurance  of  one  partner,  mode 
with  reference  to  business  trnnsactcd  by  tbe  firm,  win 
bind  att  tlic  partneni.  In  this  case,  the  proper  buduesa 
of  ilarsli  and  Creed  was,  to  receive  tbc  money  due 
from  the  nary  board  to  their  cuslooiers,  and  tbeir  diri- 
dends  in  the  public  funds;  upon  which  business  ibey 
charged  HcrwJen  wiib  a  commission  of  2;  per  cent.  It 
was  no  part  of  their  ordinary  business  to  guarantee  an- 
nuities, or  to  lay  out  (lie  money  of  their  customers  in 
tbe  purchase  of  them.  Under  these  circumstances,  the 
original  proposal  was  made  by  Creed,  in  answer  to 
which  the  joint  power  of  attorney  was  transmitted  to 
Marsh  and  Creed,  under  which  the  stock  was  after- 
wards sold.  Now  that  sale  must  have  appeared  in  the 
partnership  books ;  and  if  that  fact  were  doubtful.  It  is 
proved  by  the  balance  stated  in  tbe  accounts  trana> 
mitted  by  the  partnership :  that  sale,  therefore,  and 
the  fact  that  the  proceeds  had  been  laid  out  in  the  pur- 
chase of  an  annuity,  either  were  actually  known  or 
ought  to  have  been  known  by  Marsh.  Now,  if  that 
whole  transaction  was  known  to  him,  the  guarantee, 
which 
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which  is  connected  with  it,  becomesi  in  point  of  law,         1819. 
an  assurance  made  by  one  partner  with  reference  to        " 

,  ^  IT  Sawdilawm 

business  transacted  by  botli ;  and,  according  to  the  f|°^^ 
rale  previously  stated,  it  will  bind  both.  To  illustrate 
this  position,  a  case  may  be  put,  where  two  persons  in 
partnership  for  the  sale  of  horses,  should  agree  between 
themselves  never  to  warrant  any  horse ;  yet,  though 
this  be  their  course  of  business,  there  is  no  doubt,  that 
i^  upon  the  sale  of  a  horse,  the  property  of  the  part* 
nership,  one  of  them  should  give  a  warranty,  the  other 
would  be  thereby  bound.  As  to  the  second  question, 
whether  this  guarantee  ought  to  have  been  enrolled  ac- 
cording to  the  provisions  of  the  annuity  act :  I  agree 
that  that  statute  ought  not  to  receive  a  narrow  con- 
struction, so  far  as  the  interest  of  the  grantor  of  the 
annuity  is  concerned.  Every  security,  therefore,  given 
by  him  or  on  his  behalf,  aiid  for  which  the  money  re- 
ceived by  him  is  the  consideration,  must  be  enrolled. 
But  the  consideration  for  this  promise  is  wholly  distinct 
from  that  given  for  the  annuity.  It  is  the  payment  of 
an  additional  commission  of  2i  per  cent.;  whereas  the 
consideration  for  the  annuity  is  the  sum  of  4000/.  It 
is  wholly  unconnected  with  the  grantor,  and  collateral  to 
his  interest,  and  does  not,  I  think,  require  to  be  en- 
rolled. I  am,  therefore,  of  opinion,  on  both  grounds, 
that  this  rule  should  be  discharged. 

Bayley  J.  I  have  entertained  considerable  doubts, 
during  the  discussion  of  this  case,  but  I  am  now  entirely 
satisfied  on  both  points.  It  is  true  that  one  gmrtner 
cannot  bind  another  out  of  the  regular  course  of 
dealing  by  the  firm.  But  where  the  assurance  fias 
reference  (o  busihess  transacted  by  the  partnership, 

Y  y  2  although 
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allhough  out  of  the  r^uUr  course,  it  b  itiil  widiia  tli« 
scope  of  his  aatborit;,  ami  mil  bind  tbe  firm.  Now  if  we 
apply  thai  rule  to  this  case,  wc  find  a  propoial  bv  Crtnl, 
concerning  buuaau  to  be  traiuacted  bjr  the  bouae,  io 
whicb  he  states  the  temu  on  which  it  will  be  done.  Thi» 
proposal  is  acceded  lo^  and  the  business,  as  appears  \yy 
iheaccounti  transmitied,  is  transacted  by  the  bous&  If 
so,  it  must  have  been  transacted  on  tbe  tenns  stated  in 
the  letter  of  Creed  i  and,  if  Marsh  and  Creed  were  thus 
ageilts  in  laying  out  HowtUn's.  money  iu  the  annuity, 
tb^  must  be  bound  by  the  terms  specified  by  Cretd. 
For  this  is  a  representation  made  by  one  partner 
as  to  the  teroiE  upon  which  the  business  is  to  be  done 
by  tlie  firm.  This  is  made  still  more  clear  by  the 
letter  of  the  lOth  April,  1613.  It  is  suggested,  indeed, 
that  this  may  have  reference  to  some  olber  guarantee 
than  that  of  the  leUcr  of  l-2lh  Sep/emter,  181  L  But  if 
so,  it  was  for  the  defendant  to  have  proved  that  fact. 
Then  il  is  contended,  that  the  second  letter  by  the 
firm  does  not  specify  the  amount  of  the  commission, 
and  that  this  case  falls  within  Wain  t.  Warlters.  But 
that  difficulty  is  removed,  by  connecting  it  with  the 
former  letter,  in  which  the  terms  are  specified.  The 
stamp  acta  proceed  on  the  same  principle,  that  an 
agreement  may  be  inferred  from  several  letters ;  and 
therefore  direct  that  the  stamping  of  one  shall  be 
sufficient.  The  other  question  is,  whether  this  guarantee 
ought  to  have  been  enrolled.  The  case  of  Basher  v. 
Hwdis  does  not  in  terms  shew  whetlier  the  security 
there  was  not  given  at  the  instance  of  the  granKu*. 
And  tbeiG  is  a  material  difference  between  sureties  for 
a  grantor  who  arc  identified  with  him,  and  other 
persons  wholly  unconnected  with  him.  If,  in  this  caa^ 
13  Stme 
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Itofwe  had  been  told  that  Marsh  BXid,  Creed  were  to  be        1819. 
his  iniarantees,  and  he  had  eiTen  them  any  consider-        — — 

,  Sahdilakbb 

ation  for  so  doings  the  case  would  be  different     But        ag^itut 
here  these  parties   guarantee,   not  at  the  instance  of 
the  grantor^  but  of  the  grantee.     I  am  of  opinion  that 
this  is  not  within  either  the  terms  or  the  spirit  of  the 
annuity  act. 

HoLROTD  J.  I  am  of  the  same  opinion.  It  was 
properly  left  to  the  jury  to  say  whether  Marsh  was 
cognizant  of  the  contract  to  lay  out  this  money  in  the 
purchase  of  an  annuity;  and  then  whatever  engage- 
ments Creed  might  make  with  reference  to  it  would 
bind  Marsh  ;  for,  by  his  knowledge  of  it  being  found 
by  the  jury,  it  becomes  for  this  purpose  part  of  the 
partnership  business,  as  much  as  any  transaction  in  the 
ordinary  course  of  dealing.  The  first  letter  seems  to 
me  to  be  applicable  to  any  annuity  to  be  purchased 
with  the  money  to  be  raised  by  sale  of  the  funded 
property;  and  that  the  parties  themselves  so  considered 
it,  appears  from  the  second  letter.  We  have,  there- 
fore, a  right  to  connect  these  two  letters  together,  and^ 
by  so  doings  the  objection  that  the  terms  of  the  guar« 
rantee  are  not  specified  in  the  second  letter  is  removed. 
The  great  difficulty  in  my  mind  is  as  to  the  enrolment^ 
and  it  arises  firom  this  guarantee  having  been  originally 
mentioned  as  one  of  the  terms  upon  which  the  grantee 
was  to  advance  his  ftioney.  It  does  not,  however,  ap- 
pear that  the  grantor  had  any  knowledge  of  it,  and 
that  makes  a  material  difference.  For  there  being  no- 
thing in  the  letter  which  imports  that  the  terms  of  the 
proposal  come  from  the  grantor,  it  may  be  considered 
as  whdly  collateral  to  the  transaction^  and  as  no  part 

Yy  3  of 
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1819.        of  the  condition  op  which  the  annuity  yf^»  gr^iiti|4  hj 
"         hira.     The  words  of  the  act  are    "  that  a  m^inprial  pf 

Sakdilahdk 

dgainsi  every  de^dy  8f,c.  wherebi/  any  annuity  shM  be  gr^nted^ 
^hall  be  enrolled;''  and  th|$  warranty  of  attopieyj  pf 
which  the  act  subsequently  speak^  are  tho9^  given  by 
th^  grantor.  I  think,  therefore,  that  the  a^mranc^ 
meant  in  this  clause  are  those  connected  widi  ^^ 
grantor;  and  that  as  this  guarantee  was  wholly  uncon- 
nected with  hirof  it  did  not  require  to  be  enrolled. 

Best  J.  I  am  clearly  of  the  ^me  opinion  on  both 
points.  If  we  were  to  detide  the  first  poin^  in  &vour 
of  the  defendant,  we  should  place  persons  who  have 
occasion  to  de^d  with  partnerships  in  a  new  and  dif- 
ficult situation:  for,  unless  they  made  inquiry  from 
eyery  one  of  the  p^tners  whether  they  assented  to  the 

partnership  transactioui  wbiph  in  many  cases  wpuld 
be  impossible^  they  would  have  th^  security  pf  the  in- 
dividual only,  and  not  that  of  t^e  firm.  In  this  case 
it  appears  that  Marsli  and  Creed  act^  npt  merely  as 
navy  agents,  but  also  in  the  procuring  of  th^^  annuity, 
1^4  that  they  have  received  an  advantage  from  the 
t|ra,nsactipn«  For,  although  i(  is  ^d  they  did  Apt  f^ 
Gf^ive  the  5  per  cent,  commission,  yet,  i^  a)l  ev^Uy 
they  were;  benefited  by  receiving  2\  p^r  cqnt.  commis- 
sipn  on  a  larger  sum  arising  from  this  annuity.  Marskf 
therefore,  v^hp  has  derived  an  advantage  frpni  t}i^  ^- 
gagement  qnterefi  intp  by  his  partnert  lAUSt  be  bqm^d 
by  the  conseqnenqes  of  it  This  question,  therefore, 
WRs  prqperly  left;  to  the  jury,  who  hav^  in  my  opiqipQ, 
fpui^d  the  right  verdiptt  As  tp  the  seicond  poin^,  it 
l^g^^  tp  me  that  the  object  of  the  aimuity  aa^vaA  t^ 
PfiQl^  iKespcorifiiiGed  persons,  fi-cun  the  &axui^  of  tboi^ 

who 
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who  lent  money  on  annuities;  and  the  provision  for         1819. 
the  enrolment  of  the  securities  being  intended  for  the         ^""^ 

,        ,    ,  Savdxlaiisi 

benefit  of  the  grantor  only,  I  think  it  is  necessary  to         agamtt 

enrol  those  securities  alone,  which  shew  the  extent  of 

his  responsibility.     Now  that  was  necessary  in  Bother 

\.  Hurdis ;  for  it  may  be  concluded  (though  it  is  not 

expressly  so  stated  in  that  case)  that  the  grantor  was 

there  liable  over  to  the  obligor  of  the  bond.     But  here 

there  is  no  such  liability  on  the  part  of  Rawe  to 

Marsh  and  Creed.    I  am,  therefore,  of  opinion  that  it 

was  not  necessary  to  enrol  this  guarantee,  and  that  on 

both  grounds  this  rule  must  be  discharged. 

Rule  discharged. 


ToovfiY^  Assignee  of  Maxton^  against  Milnb*  M<nuiay, 

June  Mth. 

A/TONEY  had  and  received.    Plea,  general  issue.  At  Actof  bank- 

the  trial  before  AbhoU  C.  J.,  at  the  sittings  ^fter  two  months  in 

last  Easter  term,  at  Westminster^  it  appeared  that  the  Sic?mprison^ 

circumstances  of  the  case  were  these.   The  act  of  bank-  ^"tolhe'hllX 

ruptcy  was  a  lying  in  prison  two  months.     During  the  JJJP*  ™oney  for 

continuance  of  the  imprisonment,  the  bankrupt  being  settling  with  his 

desirous  of  settling  with  his  creditors,  sent  his  wife  to  purpose  failing, 

borrow  of  the  defendant,  his  brother-in-law,  120/.  for  mSneywas 

^  that  puipose.     The  money  was  accordingly  lent,  but  ^^^^^;^;^^y 

the  purpose  failin/?,  95/.  was  afterwards  repaid  to  the  ^*^  ***"  **"* 

•*     *■  ^f^  *  repayment  was 

defendant  by  the  bankrupt,  who  still  remained  in  prison,  protected,  and 

that  the  as> 

It  did  not  appear  that  the  individual  notes  composing  signees  could 

the  95/.  were  any  part  of  the  notes  originally  advanced  mon^T^*' 

by  the  defendant,  nor  was  there  at  the  time  of  the  ad-  ^ 
vance  any  express  stipulation,  that  if  the  object  was  not 

Y  y  4  attained 
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1819.  attained  the  money  should  be  restored.  Abbott  C.  X 
thought  that  this  was  money  advanced  for  a  ^>ecial 
purpose^  and  that  it  did  not  pass  to  the  assignee,  and 
that  therefore  the  repayment  was  protected,  and  non- 
suited the  plaintiff.    And  now 

Gtamey  moved  for  a  new  trial.  If  these  had  been  the 
identical  notes  which  bad  been  before  advanced  by  the 
defendant,  or  if  at  the  time  of  the  advance  there  had 
been  any  express  stipulation  to  restore  the  money,  in 
case  the  object  should  not  be  attained,  the  case  might 
have  been  different.  But  neither  of  these  circumstances 
exist  here.  Then  this  is  the  ordinary  case  of  money  in 
the  bankrupt's  hands  lent  to  him  by  the  defendant, 
which  is  the  property  of  his  assignee,  and  consequently 
this  repayment  to  the  defendant  cannot  be  protected. 
The  defendant  must  claim  like  the  other  creditors,  and 
receive  his  proportionate  dividend. 

A&BOtT  C.  J.  I  thought  at  the  trial,  and  stQI  think, 
that  the  fair  inference  from  the  facts  proved  was  that 
this  money  was  advanced  for  a  special  purpose,  and 
that  being  so  clothed  with  a  speci^c  trust,  no  property 
in  it  passed  to  the  assignee  of  the  bankrupt.  Then 
the  purpose  having  &iled,  there  is  an  implied  stipu- 
lation, that  the  money  shall  be  repaid.  That  has 
been  done  in  the  present  case ;  and  I  am  of  opinion 
that  that  repayment  was  lawful,  and  that  the  ncmsuit 
was  right 

Rule  refused. 

1 
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1819. 


Lord  Churchill  against  Hunt.  ju^^^ 

F)£CLARATION  stated  that  before  the  publishing   Deduttioo 

of  the  libels  thereinafter  set  forth,  a  certain  carriage^    before  the  pub- 
in  which  one  Elizabeth  Shemin  was  ridings  was  passing  {|j!^^I^^|L 
on  a  certain  public  highway  called,  &c,  and  that  plaintiff  ^  ^*"^  ^ 
was  also  driving  a  certain  other  carriage  called  a  dennett,   ^og*  waspMung 

onacertatn 

and  thereupon  it  happened,  wiihout  any  negligence^  ife-   highway,  and 

that  phdntiff 

Jaully  or  furious  driving  on  the  part  of  the  plaintiff^  that   was  theradriT- 
the  two  carriages  came  in  contact  together,  by  means  ri^,aiidtii^ 
whereof  the  carriage  in  which  the  said  E.  S.  was  riding   ^'^S^^J^^" 


was  unavoidably  and  accidentally  overturned,  and  the  p^'  ^j^*?  "*" 
said  E.S.  was  thrown  out  of  the  carriaire  upon  the  on  the  part  of 

,         .  the  plaintiff, 

ground,  and  was  so  grievously  injured  that  she  died,  to   that  the  two 
wit,  on,  &c.,  at,  &c. ;  yet  defendant,  intending,  &c,  to  S'^^SacttoT 
cause  it  to  be  suspected  and  believed  that  the  said  acd-  S^^TlT***^ 

>  toe  carnage  in 

dent  was  occasioned  by  the  carelessness,  negligence,  and   T^^  •^-  **^«» 
furious  driving  of  the  plaintiff  and  also  to  cause  it  to*  oTertmned,  and 
be  believed  that  it  was  proved  in  evidence  before  die  wasinjurad. 
coroner's  inquest  which   sat  on  the  body  of  the  said   then  proceeded 
E.S.9  that  her  death  was  occasioned  by  the  misconduct  ^^^31!^^^ 
of  the  plamdff,  falsely,  8cc.,  published  of  and  concern-   *^^  » ^^W  ^ 

*  and  concerning 

ing  the  said  plaintiff,  and  of  and  concerning  the  said  the  plaintiff, 

and  of  andooB- 
ceming  the 
said  accident,  and  that  aUegation  was  made  in  e? ery  count  of  the  dedarstion.     The  de- 
tedant  pleaded,  1st,  Not  guilty ;  adlj,  Justification  to  the  whole  of  tht  libel  in  the  first 
count  of  the  declaradon,  imd  stated  that  the  accident  mentioned  in  the  supposed  libel  was 
the  same  accident  mentioned  in  the  introductory  part  of  the  declaration,  and  that  it  was 
occasioned  by  the  csreless  and  furious  driTing  of  the  pl*intiir-     Xhe  defendant  then 
pleaded  a  justification  only  as  to  part  of  the  libel  contained  in  the  second  count,  that  the 
said  E,  S*  had  been  thrown  from  a  chaise,  owing  to  the  hard  driiing  of  the  plaintiff;  but 
there  was  no  justification  as  to  the  other  part.    Tlie  jury  found  a  Teidict  for  the  drfcnd- 
ant  <m  the  purification  ;  and  they  found  a  Terdict  for  the  plaintiff  as  to  that  part  of  the 
libel  to  which  no  justification  was  pleaded :    Held  that  the  word  '<  accident"  in  this  de- 
claration meant  the  collision  of  the  carriages  only»  and  that  the  allegaticm  that  that  col- 
lision was  occasioned  by  the  fbrious  driving  of  the  plaintiff^  was  a  sqiarate  and  distinct 
^negation,  and  that  the  Tcrdict  therefore  was  right 

accident, 
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161 9*  accident,   and  of  and  concerning  the  evidence  given 

-•  before  the  coronejr's  inquest,   a  certain  libel  containing 

Chue€miix  the  matter  following  of  and  concerning  the  sf^d  plain- 


lf^[  ti£^  of  and  concerning  the  said  accident,  and  of  ^nd 
QpnoenuBg  the  said  evid^ace :  (that  is  to  say,)  '^  FnriouB 
<}rivingw  ^~n  A  reader  of  Tke  Examinar  triuts  thai  the 
f^lor  will  not  &il  to  notice,  in  his  next  paMJeatioMy  the 
wtj  meiaachoty  accident  which  oocurved  in  the  Kinff$ 
fioad  on  Wednesday  in  the  last  week,  occaaioiied  by  tbe 
futiQus  and  careless  driving  of  a  certain  young  boU#» 
lQai9,  IfOrd  Ckark$  Spencer  Cburduliy  by  which  two^  p«iw 
80111  were  much  hurt,  and  a.  female  (meaning  the  aaid 
£«  &)  hurried  suddenly  into  eternity^  The  enridenoc 
gimen  befm  the  oorowB  having  ftiUy  proved  thai  dus 
aficident  wa^  caused  entirely  by  ihe  nisoonduct  of  tUa 
nobleman  (meaning  die  plaintiff  )>  a  sen  of  the  Duke  qf 
MajMormglh  it  waa  with  tbe  utmost  ^sgust  that  the 
w«;iter  lead  a  pafagcapk  m  Z%e  Maming  Post  of  yeater* 
4iy  {momaag  a  eertain  puUle  newspapec  ao  criladj^ 
nhich,  with  irefeienoa  to  some  obaervationa  oik  thia  oaaa 
which  have  appeaved  in  The  Meming  Chrmudk  aad 
ZSmeA  (meaaing  two  puhUc  newapa|Mrs)i  atntea  that  dioea 
dHMBWdioiks  are  infiunoua  and  oalamiiiotta  fchrhonih^ 
aad  ifaat.  steps  aretakeato  punish  the  autboi^  tek  &fi» 
TSUmj  aa  the  evidenoe  laken  qa  oathr  (maanisg^  the  ova* 
dence  given  before  the  coroner's  inquest  which  sat  on  the 

(H>dy  of  th«  fmiHi^S^  baiM^s  out  the  rexn^Jb  imd«  Dd 

tho^  poperSf  it  cannot  bi}t  b^  oqnsiclered'  an  impndout 
attempt  of  authority  tor  stifle^  inquiry  ih  this  metaoeholy 
caaew  The  writer  bega  to  eali  the^editor's  attentkm  to  Ae 
wlV^sat^  fiaeliag-  aaaured.  that  thfi  cenducti  of  thma  palffir 

m 

mm  wbpi  tiGi  uttraiA  the  9tteptip^  ol!pc4i^9i>ri  W6»  emrcwie 
their  talents  as  cQacbiRm  ta  the  imnuoent  peril  <|f  tiic 

more 
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more  humble  p^r-t  o(  tb^  cQiDaiimUy»  deserveo  publia        1819^ 
reprobation."    Second  count.    That  defendant  falsely,        ■~~ 

8cc.9  published  a  certain  other  libel  containing  the  mat?  CHu«imii^ 


ter  ibllowing}  of  and  concerning  the  plaintii^  and  of  and  Hii«f • 
concerning  the  said  accidenL  ^^  We  lately  noticed  the 
dreadful  death  of  Mrs.  Shemn  (meaning  the  said£.  &)» 
who  was  thrown  from  the  chaise  owing  to  the  hacd 
driving  of  Lord  S„  Churchill.  We  are  informed,  but  we 
can  hardly  believe  the  relatioui  that  though  this  young 
nobleman  (meaning  the  plaintiif )  was  fuUy  aware  of  tbe 
shocking  death  of  the  lady  (meaning  the  said  E.  S.),  he, 
on  the  very  evening  of  thp  catastrophe,  attended  a 
p^blip  ball."  Pl^a  first,  not  guilty.  Second,  a^  to  t^^ 
supppsted  libel  in  the  fir^  count  mentioned,  the  def<^4- 
ant  pleaded,  that  the  said  £•  &  in  that  cpunt  mei^tionedf 
one  IsQoc  ToQk€f  and  Jane  Guriing^  on  the  20tb  Mffih 
1818,  were  ridipg  in  ^  certain  carnn^  UieQ  traveUii^ 
op  the  said  ppb]ifi  highway  ci»ll«d,  &Cn  wd  thut  the  ^(^ 
denti  in  the  said  part  of  U)e  suppog^  libel  mentioned  afl4 
referred  to,  is  th^s  sa^d  a^idmt  memiojaied  ia  the  mA 
introdiictpry  part  of  the  said  d^laration^  and  that  tl|e 
same  hi^>pened  and  occoired  by  reason  of  the  said  Iwp 
carriages  coining  in  oontafil  ^tb  each  other;  wd  4ut^ 
in  cQoseqnence  of  the  said  a(K»dent»  the  said  J^,  Tooh^ 
and  J.  G.  were  much  \^\kxX%  apd  thf)  said  -9*  <S,  ^^ 
so  m^c^  hurt  that  $h^  after^iiwdf  difidi  tMe«)dfM>jt 
tbf^  pleaded  th^t  the  ^d  «^dent  w^  oQQi^onf^  Ijy 
tb^  funoys  i^d  carel^s^  driwing  of  the  pUuntiiP  qifx  i^ 
oQqi^n  aforesaid;  and  beibrthcv  plea^eds  tbfrt  i^ 
evidwi^  b^jbre  the  ooroQer  fully  prqved  that  t))§9$M4 
ap(udf;nt  w^caus^  ^tic^y  by  the  qiisgcmdvi^t  of  tfayf. 

plfti^tjl^  tQmt».  Qa»  i^^  ^  &fi«     Th/9  }v$iygi^»t¥M} 

thf^  ^  o^,  a^  s^v^  paff|i|p^$  io  7^  4felF^'W 

Chronicle^ 
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CArotiicle,  Tie  Times,  and  The  Morning  Post.  There 
was  a  aimiUr  justification  to  the  first  part  of  the  libel 
stated  in  the  second  count;  but  there  was  no  justifica- 
tion as  to  that  port  of  the  libel  which  charged  the  pUin- 
tiiF  with  having  been  at  a  ball  on  the  very  evening  of 
the  accident.  The  cause  was  tried  before  Barley  J,,  at 
tlie  last  WeUminster  sittings,  when  the  jury  found  a, 
verdict  for  the  plaintiff}  damages  50/,,  as  to  tliat  part  of 
the  Hbel  which  was  not  justified;  but  upon  the  justifica- 
tion, they  found  a  verdict  for  the  defendant. 

C.  F.  Williams  now  moved  to  enter  a  verdict  for  llie 
defendant  on  all  the  issues.  The  declaration  stAtes, 
that  it  happened  without  any  negligence  or  furious 
driving  of  the  plaintiff,  that  the  two  ciuriages  canie  in 
contact,  and  accidentally  ran  against  each  other,  lite 
accident  mentioned  in  the  declaration,  therefore,  is  aa 
accident  that  happened  withoui  thefiirious  driving  rfthe 
plaintiff",  and  that  is  part  of  the  description  of  the  acci- 
dent concerning  which  the  libel  is  alledged  to  be  written. 
The  second  count  alleges  that  the  defendant  published 
a  libel  of  and  concerning  the  said  accident,  i.  «.  the  ac- 
cident mentioned  in  the  inducement  to  the  declaration. 
That  accident  is  one  which  was  not  occasioned  by  the 
furious  driving  of  the  plaintiff,  and  the  libel  is  of  and 
concerning  that  accident.  This  is  a  connected  propo- 
sition which  presents  the  libel  to  the  cognizance  of  the 
jury,  and  forms  part  of  the  description  of  the  accident  i^ 
self,  and  that  proposition  is  iucorporated  into  the  second 
and  other  counts,  because  the  libel  is  alleged  there  to 
be  of  and  concerning  the  said  accident  Every  count, 
therefore,  in  the  declaration  in  fact  avers,  that  an  accident 
happened  by  two  carriages  coming  in  contact  with  each 
other. 


] 
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other,  without  the  negligence^  default^  or  furious  driving         1819. 
of  the  plaintiff.     The  jury,  by  finding  that  the  accident        ' 

Lord 

was  occasioned  by  the  furious  driving  of  the  plaintiff,  Churchiu, 
have  in  effect  found  that  there  was  no  such  accident  as  Hum. 
that  alleged  by  the  plaintiff  in  his  declaration ;  the  legal 
effect  of  the  finding  of  the  jury  is,  that  the  defendant 
did  not  publish  any  libel  of  and  concerning  any  such 
accident,  and  he  cited  lUx  v.  Home,  {a)  Peppin  v. 
Solomon,  {b) 

Abbott  C.  J.  It  seems  to  me,  that  the  word  acci- 
dent, as  here  used,  was  meant  to  express  the  event  that 
occurred,  viz.  the  collision  of  the  carriages ;  the  plain- 
tiff,  indeed,  alleges,  that  that  happened  without  his  fault. 
That,  however,  is  a  distinct  allegation,  and  forms  no 
part  of  the  description  of  the  accident  itsel£  The  jury, 
therefore,  by  finding  a  verdict  for  the  defendant  on 
the  justification,  have  not  found  that  there  was  not  any 
such  accident  as  that  mentioned  in  the  declaration,  but 
have  merely  n^atived  a  distinct  and  separate  averment, 
viz.  that  it  happened  without  the  fault  or  furious 
driving  of  the  plaintiff,  and  therefore  the  verdict  for  the 
plaintiff  is  right. 

Bayley  J.  The  all^tion  here  is,  in  substance,  a 
divisible  allegation.  It  states,  that  the  two  carriages 
came  in  contact  together,  and  accidentally  ran  against 
each  other;  and  it  also  alleges,  that  this  occurred 
without  any  f^ult  of  the  plaintiff.  That  latter  circum- 
jstance  forms,  itself,  a  distinct  and  separate  all^tion, 
which  the  jury  have  n^atived.     They  have,  however, 

(fl)  Covjp.  672.  (*)  5  r.  R.  496. 

found 
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1819.        firutrd  tlmt  the  libel  Mi  published  df  afad  (C<n)c<«rh!Mg 
^  the  said  accid^ht,  vii.  the  coIH^tob  of  the  cdrfiages. 

CUtntctitu. 
1^?.  tloLnoYD  J.     I  aih  of  thd  siitne  opinion.     It  is  no 

part  of  the  description  or  definition  of  the  accident  that 
it  occurred  without  the  fdblt  of  the  pl^imtiff^  it  is  merely 
k  circttmstahce  connected  with  it,  and  is  aii  unneces- 
sary allegation  concerning  it  The  defendaiit  in  his 
justification  considers  it  as  a  proposition  distinct  from 
the  accident  itself;  for  he  states,  that  the  accident 
mentioned  in  the  supposed  libel,  and  that  mentioned  in 
the  declaration,  are  the  same,  and  thai  that  accident 
was  occasioned  by  the  fiirioiis  driving  of  the  plain- 
ti^  so  that  he  considers  the  collision  df  the  car- 
riages to  he  the  acdident,  and  the  ptaintiff^s  fiirious 
drivilig  to  be  the  cause  of  that  accident.  Tne  jurjr, 
therefore,  by  finding  for  the  defetidaiit,  dii  the  jiistifi- 
^tion,  have  not  found  that  no  such  aaiid^t  6ccai!Ted, 
but  merety  that  the  cause  ot  tiiat  accident  was  thai  al- 
leged in  the  libel  and  justiScation.  It  is  hot  incon- 
sistent witli  this  finding,  that  tte  Iib^I  in  the  second 
count  was  ot  and  concerning  the  said  accident,  i.  e.  t&e 
collision  of  the  carriages ;  and  the  veraidt,  thereiore, 
ought  to  stand. 

ttif  J.  Th«  qu«tfbrf  !i»g  il,  whflh«f  tlh*  *bM  ke- 
ti(tm  iiidikf^  6fity  di^  e\*cni  v^Jim  cl^mkA  of  ike 
eti%:utnstaric&'  wfirdK  M  to  that  €ie^.  1  aia  biSpiStSh 
tliai,  as  iised  i&  Ms  diHt&miba,  it  fiid^hi  ohly  iKe  f<>f- 
fner,  Kh^,  consecfui&dtfy,  didt  tkk  fei^ict  fc^  tk^  pfaiiii^ 

Rule  refused. 


IN  THE  FlFTY^NlNTlt  YfiAK  OP  GEORGE  III.  4S^^ 


In  re  BaDGEIU  Tuesday, 

June  15di. 

HTHE  snbnissicm  to  arbitration  Was  of  all  matters  in   An  arbitnuor 

•A-  ^  is  not  bound  br 

diiibrence  in  a  suit  in  Chancery,  and  of  all  other  aruieofprac. 

matters  in  difference  between  the  parties.     And  the  ar-  ^^  ^i^^  ^ 

bitrators,  in  taking  the  account,  which  consisted  of  ^^^^^^L. 

different  items  relatinir  to  monies  received  for  rents  of  ^>  therefore, 

*^  where  on  a  re- 

houses,  charges  for  work  and  labour,  business  done,  ferenceofa 

and  ma;terials  found,  &c.  &C.,  had  allowed  interest  on  andaUmatten 

both  sides  of  the  account     A  rule  nisi  having  been  ^^,eenthe 

obtained  for  setting  aside  their  award  on  this  ground,  SSmto- had*'" 

allowedintererty 
^       .  **v*.*  •  •  (when  it  would 

Qatelee  and  2X  F.  Jmet^  W6re  about  to  shew  causi?,   not  be  allowed 
but  were  stopped  by  the  Coart>  trho  called  upon  uw  or  equity,) 

the  Court  re- 
fused to  set 

ScarleH  and  JBtfw/v,  contni.    The  arbitratOM  w^W  •««ie  the  awaind 

*^*^'  onthatgroumL 

not  authorised  by  the  ^bmissioti  to  award  inter6§t,  and 
unless  that  power  was  expressly  given  to  them  they 
could  do  no  mote  than  the  courts  of  law  or  equity 
wadd  have  done  in  cade  Ae  question  had  conle  before 
them.  Kow  it  is  quite  clear  that  they  would  not  haV^ 
allowed  interest  in  this  case,  and  they  cited  Boddain  v. 
JRikfp.  {a)    If  the  party  had  made  his  demand  sdonet,  he 

might,  by  obtaining  a  seftlementf  hare  been  entitle  t6 
interest ;  not  having  ddne  so,  he  ffitist  take  the  conM- 
queneeofbisown  neglect.  In  bills  of  eitcharrge,  tft6 
interest  is  allowed  conformably  to  the  custom  of  m^- 
chants.  Here  the  arbitrators  have  infringed  a  fide  6t  \xw 
by  allowing  interest,  and  theit  awatd  must  be  set  asldd. 

(a)  2  Br,  Ch.  Ca§,  S. 

Abdott 
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1819.  Abbott  C.J.     The  Court  will  not  set  aside  the 

'  award  in  consequence  of  the  allowance  of  interest.     If 

Badger.  ^^  arbitrator  acts  contrary  to  a  general  rule  of  law,  it 
is  undoubtedly  the  duty  of  the  Court  to  set  a^de  his 
determination.  But  there  is  a  material  distinction  be- 
tween those  rules  which  are  founded  on  the  immutable 
principles  of  justice,  from  which  neither  the  Court  nor 
an  arbitrator  can  be  allowed  to  depart,  and  diose  which 
depend  on  the  practice  of  the  Court:  from  the  latter, 
indeed,  the  Court  will  not  depart,  because  it  is  of  great 
importance  in  courts  of  justice  to  adhere  to  diem,  even 
though  it  may  operate  to  the  prejudice  of  some  parti- 
cular case.  For  by  abiding  by  general  roles  we  avoid 
that  uncertainty  which  would  be  productive  of  very 
great  inconvenience  to  the  suitors  of  the  court.  Bat  an 
arbitrator,  to  whom  a  particular  cause  is  referred,  is 
not  placed  in  this  situation ;  he  is  not,  as  it  seems  to 
me,  bound  by  those  rules  of  practice  which  are 
adopted  by  the  Court,  for  those  reasons  which  I 
have  stated.  And  as  this  rule  of  not  allowing 
interest  on  unliquidated  accounts  is  a  rule  of  practice, 
I  think  that  the  arbitrators  in  this  case  were  not  bound 
by  it.  Then  the  question  arises,  whether  they  were 
exduded  from  allowing  interest  by  the  terms  of  this 
submission*  I  think  they  were  not  The  submission 
is  of  a  suit  in  chancery,  and  all  other  matters  in  differ- 
ence. That  gave  them  an  authority  to  adjust  the  ac^ 
count  between  the  parties;  and  an  authority  to  dp  that 
carries  with  it  an  implied  authority  to  allow  inteiest 
unless  expressly  excluded  by  the  terms  of  the  submission. 
This  rule  must  therefore  be  discharged. 

Bayley  J.  concurred.' 

HOLROYD 


IN  THE  Fifty-ninth  Year  op  GEORGE  III.  69S 

HoLROYD  J.     The  ground  for  making  a  general  rule         181 9. 
is,   that  in  the  great  majority  of  instances  such  rule  is  . 

productive  of  advantage,  and  though  it  may  be  produc-  Badouu 
tive  of  inconvenience  in  a  particular  case,  it  is  still 
abided  by  in  order  to  avoid  that  uncertainty  which 
would  otherwise  occur,  and  which  is  worse.  But  this 
reason  does  not  apply  to  a  case  before  an  arbitrator 
whose  duty  it  is  to  do  justice,  according  to  the  circum- 
stances of  the  particular  case,  and  no  mischief  can  arise 
from  his  not  abiding  by  a  general  rule.  I  think  that 
this  is  a  case  in  which  the  arbitrators  might  allow 
interest. 

Best  J.  The  same  principle  which  governs  our 
present  decision  will  be  found  in  the  case  of  Pre?itice  v. 
Need,  (a)  It  does  not.  appear  that  the  arbitrators  here 
have  violated  any  general  rule  of  law,  but  they  have 
only  not  complied  with  the  practice  of  the  Court.  It 
is  this  very  circumstance  which,  in  many  cases,  makes 
a  decision  by  an  arbitrator  preferable  to  that  of  the 
Court ;  viz.  that  the  former  is  not  bound  by  the  strict 
rules  of  practice,  but  may  do  full  justice  according  to 
the  particular  circumstances  of  the  individual  case. 

Rule  discharged. 

(a)  1  Tauni.  151. 
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1819. 

-TufiAr,  The  King  asainst  The  Justices  of  Salop. 

Junt  16th.  ^ 

mere  a  statute   J^QMYN  had  obtained  a  rule  nisi  for  a  mandamas 

gives  a  party  a«-    |^  .  j  .  ^ 

grieved  a  right  to  the  sessions  to  cntcr  continuances,  and  near  tne 

of  appeal,  on  .  t  •     •  r 

giving  security  appeal  of  Joh7i  Bx^CTSf  against  the  conviction  of  a  ma- 

ILouSt^^hemay  gistrate,  under  52  G.  3.  c.  93.  sched.  L.  Rule  12.    The 

*^hSli^  defendant  was  convicted  in  the  penalty  of  10/.  for  using 

ab*^*"  ^*^  greyhounds,  for  the  purpose  of  killing  a  hare,  not  having 

having  given  yjten  out  a  certificate.  Immediately  upon  his  conviction, 

f uch  seairity,  ^  .     j  i       t 

vfithout  notice     he  entered  into  the  recognizance  required  by  the  act,  to 

to  the  other  ,  .  ,         .        .       *      i.  ^         •  u^ 

side;  but  after  prosecute  his  appeal  against  it.  At  the  next  sessions,  ne 
j^^^^t^  accordingly  entered  his  appeal,  and  it  was  respited  by  the 
if  he  does  not      Court.    At  the  followinff  sessions  he  again  appeared  for 

give  the  usual  "  -o  rr       ^ 

notice  of  trying   the  purpose  of  trving  the  appeal,  but  it  being  objected, 

it,  the  sessions  ^      o  •  t  ^         ^ 

wiu  be  author,    that  there  bad  not  been  eight  days'  notice  given  to  the 

ised  to  dismiss  ,  •     j   i_       i_  i       £• 

it  altogcUier.       convicting  magistrate^  as  was  required  by  the  rule  of 

the  sessions,  the  magistrates  dismissed  the  appeal,  and 
confirmed  the  conviction.  On  moving  for  the  rule  uisi, 
the  case  of  Rex  v«  Justices  of  Leeds  (a)  was  relied  on,  and 
it  was  contended,  that  the  entering  into  the  rccogni* 
zance  before  the  magistrate^  dispensed  with  the  necessity 
of  giving  the  usual  notice  to  him  of  trying  the  appeal. 

JV.  E:  Taunton  shewed  cause.  Tlie  sessions  have 
done  right  in  dismissing  this  appeal.  There  was  an 
appeal  respited  from  the  January  to  the  Easter  sessions. 
It  was  therefore  incumbent  on  the  appellant  to  comply 
with  the  rule  of  the  sessions,  and  give  the  requisite 
notices.     But  none  were  given.     In  Rex  v.  Justices  of 

(a)  4  r.  i?.  5S3. 

Leeds^ 
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Leedsj  the  question  arose  on  the  17  G.  3.  c.  56.,  by 
which  the  convictinfj  magistrate  is  directed  to  inform 
th^  party  of  the  mode  of  giving  notice  required  by  that 
act ;  that  not  having  been  done  it  was  held  that  the 
party  was  excused  for  not  having  complied  with  the  act, 
by  giving  a  notice  in  writing.  But  then  there  had 
been  a  sufficient  notice,  not  in  writing,  with  which  the 
convicting  magistrates  expressed  themselves  satisfied. 
It  is  said,  that  the  sessions  ought  in  this  case  to  have 
adjourned  Instead  of  dismissing  this  appeal ;  but  it  is 
clear,  that  they  might  do  either.  Anonymous  (a),  and 
in  Rex  v.  Justices  of  Buckinghamshire  (i),  Lawrence  J. 
expressly  determined  that  case  on  the  ground  of  thi 
special  directions  in  9  G.  1.  c.  7.  i.  8. 


1819. 

The  KiMO 
Hiejuitiott  of 


Comyn  contra.  The  appellant  has  in  this  case  cotit- 
plied  with  the  directions  of  the  act  of  parliament ;  for 
the  l3th  section  of  the  act  expressly  gives  the  party  ag- 
grieved a  right  of  appeal  on  giving  security  to  tne  amount 
of  double  the  petialty.  Here  that  security  was  given  for 
the  appellant.  In  Rex  v.  Justices  of  Leeds,  the  recog- 
nizance was  held  to  supply  the  Want  of  a  notice,  and 
here  the  security  ought  to  have  the  saitie  effect. 

Abbott  C.  J.  It  Tvas,  perhaps,  sufficient  for  the 
party  to  entitle  himself  to  enter  his  appeal  at  the  Ja- 
nuari/  sessions,  that  he  had  given  the  security  required 
by  the  act,  although  no  notice  of  appeal  had  been 
given  by  him ;  but  when  once  he  had  entered  his  ap- 
peal, he  was  bound  to  conform  to  the  practice  of  the 


(d)  «f.  51^. 


(5)  5  East,  345. 
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1819.        sessions.     It  was  therefore  necessary  for  him  to  have 

given  the  usual  notice  of  trying  his  respited  appeal  at 

against         the  Easfer  sessions,  and  not  having  done  so,  the  moffis- 
The  Juttico  of  .       . 

Salop.         trates  were  authorized  to  dismiss  the  a|)peal  altogether. 

Rule  discharged  with  costs. 


^J^^*^  WiNDLE  against  Andrews. 

2d<S^*^rfM       A-CTION  by  the  indorsee  against  the  drawer  of  an 
inland  bill  of  inland  bill  of  exchanfje,    the  acceptor  not  havini; 

nchmngctore.  ^  '  . 

co?tr  interest      paid  the  bill  when  due.     Plea,  non-assumpsit.     The 

from  the  dniw« 

cr,  it  it  not  ne-  cause  was  tried  before  Abbott  C.  J.,  at  the  sittings  after 
test  the  Mme*  Michaelmas  term,  1818,  when  the  plaintiff  entitled  him- 
mant  '^^'  ^^^  to  a  verdict  for  the  principal:  he  did  not,  how- 
ever, prove  any  protest.  It  was  objected  that  by  the 
3  &c4  AmiCj  c,  9.  s.  5.,  the  drawer  of  an  inland  bill  was 
not  liable  for  interest,  unless  the  bill  had  been  protested. 
The  Lord  Chief  Justice  over-ruled  the  objection,  and  the 
plaintiff  had  a  verdict  for  principal  and  interest.  Puller^ 
in  liilaiy  term  last,  obtained  a  rule  nisi  to  reduce  the 
damages,  by  deducting  the  amount  of  the  interest  in- 
cluded in  the  verdict.    Against  which  rule 

Giufiey  and  Comyn  now  shewed  cause.  It  has  not 
been  ihe  practice  to  protest  an  inland  bill  of  exchange, 
either  in  case  of  non-acceptance  or  non-payment.  The 
5lh  section  of  the  statute  of  Arme  (upon  which  the  ob- 
jection arises)  enacts,  that  "  no  acceptance  of  any  inland 
bill  of  exchange  shall  be  sufficient  to  charge  any  person, 
unless  the  same  be  underwritten  or  indorsed  thereupon." 
Althoii<j;h  those  words  are  very  strong;  yet  Lord  Hard- 

tgieiff 
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'wicke,  in  Lumlty  y.  Palmer  (a"^,  held  a  parol  acceptance 
to  be  good,  and  that  decision  was  afterwards  confirmed 
by  the  Court  of  King's  Bench.  It  is  sufficient  here  to 
give  notice  to  the  drawer  of  non-payment  or  non- 
acceptance,  without  making  any  protest;  for  the  words 
are,  "  If  such  bill  be  not  accepted  by  such  under- 
writing, &c.,  no  drawer  shall  be  liable  to  pay  costs, 
damages,  and  interest,  unless  such  protest  be  made,  and 
within  fourteen  days  after  such  protest  the  same  be  sent, 
or  otherwise  notice  be  given  to  the  party  from  whom 
such  bill  was  received."  Now,  by  the  latter  words,  no- 
tice to  the  drawer  will  be  a  compliance  with  the  statute, 
and  all  the  purposes  of  the  act  will  be  thereby  answered* 
In  Walker  v.  Barnes  (i),  it  was  held  that  the  drawer 
of  a  bill  was  not  liable  to  pay  interest  for  the  time  which 
elapses  between  the  day  when  the  bill  becomes  due  and 
the  day  when  he  receives  notice  of  the  dishonour.  In 
that  case,  it  was  admitted  in  argument,  and  conceded 
by  the  Court,  that  from  the  time  the  drawer  did  receive 
notice  of  the  dishonour  he  was  liable  for  interest, 
although  no  protest,  in  that  case,  had  been  made:  that 
therefore  is  an  authority  in  point  with  the  presentt 
They  also  cited  Robins  v.  Gibson,  {c) 


1819. 

WlKDLX 

AvoaKWft 


Puller^  contra.    The  4  th  section  of  the  act  recites  the 

9th  and  10th  fT.S.  c.  17.5   which  directed,   that   after 

acceptance  of  inland  bills,  the  payee  of  the  bills,  or  his 

assigns,  may  and  shall  cause  the  same  to  be  protested ; 

• 

and  then  recites  that  it  had  omitted  to  provide  for  the 
case  of  the  non-acceptance  of  bills,  and  enacts,  that  in 
such  case  the  holder,   or  his  assigns,  may  and  shall 

(a)  2  Sir.  1000.        (i)  5  Taunt.  840.       (e)  1  J^.j'j.  888. 

Zz  3 
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1819*        cause  the  same  to  be  protested;  and  by  the  5th  section 
-  it  is  expressly  provided,  that  if  the  bill  be  not  accepted 

agm^  l>y  writing,  no  drawer  of  any  such  inland  bill  shall  be 
liable  to  pay  costs,  damages,  or  interest  thereupon,  un- 
less such  protest  be  made  for  non-acceptance  thereof, 
and  within  fourteen  days  after  such  protest  the  same  be 
sent,  or  otherwise  notice  thereof  be  given  to  the  party 
from  whom  such  bill  was  received.  Now,  the  notice 
there  referred  to  must  be  notice  of  the  protest.  Th? 
act  then  goes  on  to  provide  for  the  case  of  a  bill  accept- 
ed, but  not  paid  when  due ;  and  enacts,  that  no  drawer 
of  such  bill  shall  be  compellable  to  pay  any  interest,  $cq» 
thereupon,  unless  a  protest  be  piade  and  sent,  or  notice 
thereof  {u  e.  or  notice  of  the  protest)  be  given  ip  manner 
^nd  form  above  mentioned ;  and  the  latter  part  pf  the 
section  is  decisive,  for  it  goes  on  to  say,  ^^  Neverthelc^ 
every  drawer  of  $uch  bill  shall  be  liable  to  make  pay- 
ment of  interest,  &c.,  upon  such  inland  bil(|  if  apy 
protest  be  made  of  non-acceptance  oir  non-p^ipent 
thereof,  and  notice  thereof  be  sent,  given,  or  left,  as 
aforesaid.''  It  is  clear,  from  the  words  of  this  sectiqi), 
that  to  entitle  the  holder  to  recover  costs  or  interest,  the 
bill  must  be  protested  for  non-acceptance  pr  pon-pay- 
roent.  In  Harris  v.  Benson  («),  which  was  an  action 
against  the  drawer  of  ai)  inland  bill  after  acpeptanpe^  it 
was  ruled,  that  for  want  of  a  protest,  according  to  the 
a  &  10  }V.3.  c.  17.J  the  drawer  could  not  be  charged 
with  interest.  The  statute  ^i  Ann^  was  passed  lo  pro- 
vide for  a  case  omitted  by  the  statute  of  WiUiam^  \.  e,  ^ 
case  of  non-acceptancf^  and  is,  ip  every  other  respect, 
in  pari  materia  with  the  forflier  statute.  The  opinion 
tliat  prevailed  soon  after  the  passing  of  the  act  certainly 

(o)  2  Sir,  910. 

was. 


IN  TUE  FifTY-NiNTU  Ybar  Of  GEORGE  III. 

was,  that  a  protest  was  necessary  to  entitle  the  holder  to 
recover  interest ;  and  if  a  contrary  opinion  has  c^inc^ 
prevailed,  it  must  have  arisen  from  not  inverting  to  tUe 
hnguage  of  the  act  of  parliament. 
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asamff 

A  upturn' 


Abbott  C,  J.  If  this  question  had  been  now  agitato4 
for  the  first  time,  I  should  have  thought  that  thqre  w«9 
great  weight  i(i  the  argument  which  has  been  addr^siied 
to  the  Court  on  the  part  of  th^  defendant ;  but  it  ap« 
pears  to  me  to  have  been  settled  by  the  practice  of  abovQ 
half  a  century.  In  Harris  v.  Bemon^  which  arose  iu 
the  5tl)  G.  2.,  it  was  held  that  the  drawer  of  an  inland 
bill  of  exchange  was  iiqt  chargeable  with  interest  for 
\vant  of  a  protest ;  and  about  two  years  subsequent  to 
that  decision,  the  l^ord  Chief  Justice  of  the  Common 
Pleas  held,  in  the  case  oiRea  v.  MeggoU  (a),  that  a  parol 
acceptance  of  an  inlaqd  bill  was  not  binding :  both 
these  points  depend  upon  the  same  clause  in  the  statute 
3  &  4  Annet  c.  9.  Lord  Hardwicke^  however,  shortly 
afterward,  ia  the  case  of  Lundey  v.  Palmer^  over-ruled 
the  latter  of  these  decisions,  and  the  Court  of  King's 
Bench,  upon  argument,  supported  him  in  that  opinion; 
to  which  opinion  the  Lord  Chief  Jqstice  of  the  Compon 
Pleas  afterwards  acceded.  From  that  time  to  the  pre* 
sent,  Lumley  v.  Palmer  has  been  considered  to  be,  and 
has  been  acted  upon,  as  law.  No  question  has  since 
arisen  on  the  other  part  of  the  clause  relating  to  interestji 
till  the  late  case  in  the  Court  of  Common  Pleas,  which 
does  not,  in  its  circumsfances,  apply  to  the  present. 
The  practice,  however,  has  been  uniform ;  and  I  think 
we  are  bound  by  the  decision  ofLumley  y.PalmeVt  and 


(a)  Cited  in  Cos,  ttmp,  Hardw,  77. 

Zz  4 


that 
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ft 

i819*        that  this  case,   which  arises  on  the  same  section  of  the 
— ~^        act,  must  he  governed  by  the  principle  there  established. 

WlNbLK 

againtt        This  ruIe,  therefore,  must  be  discharged. 


ANOBflWf. 


Bayley  J.  The  words  of  the  statute  are  in  favor  of 
the  argument  for  the  plaintiff,  but  the  invariable  prac- 
tice is  to  the  contrary.  There  is  no  instance  of  a  pro- 
test on  an  inland  bill  of  exchange  being  given  in 
evidence,  and  yet  it  is  every  day's  practice  to  allow  in- 
terest Now  that  cannot  have  been  done  through 
ignorance  of  the  law,  but  must  have  proceeded  on  the 
construction  of  this  act  of  parliament.  I  think  that 
the  uniform  practice  is  right.  Before  the  9th'  and 
10th  fV.  3.  c.  17*  no  protest  was  ever  made  on  an  inland 
bill  of  exchange.  By  that  statute  the  parties  were  only 
entitled  to  make  one  in  the  case  of  an  accepted  bill ; 
and  the  Sd  and  4th  Anne  extended  that  power  to  the 
case  of  a  refusal  to  accept,  and  then  enacted  that  no 
acceptance  should  be  sufficient  to  charge  any  person, 
unless  in  writing,  and  that  the  party  should  not  be 
liable,  if  the  bill  be  accepted  and  not  paid,  to  pay  any 
costs,  damages,  or  interest  thereupon,  unless  a  protest 
be  made.  Now  that  act  gave  the  holder  of  the  bill  a 
remedy  he  did  not  possess  before;  and  by  the  eighth, 
section  it  was  provided  that  nothing  therein  contained 
should  extend  to  discharge  any  existing  remedy  against 
the  drawer,  acceptor,  or  indorser  of  the  bill.  Subse- 
quently to  this  act,  Harris  v.  Benson  was  decided  upon 
the  question  of  allowance  of  interest;  and  Rea  v. 
Meggottf  in  the  7  G.  2.,  upon  the  parol  acceptance ; 
both  of  which  cases  were  founded  upon  the  literal  con- 
struction now  sought  to  be  given  to  the  5th  section. 

The 
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The  latter  of  these  cases  was  expressly  over-ruled  by 
Lord  Hardwicke  in  Lumley  v.  Palmer^  and  from  that 
time  to  the  present  the  other  question  has  never  been 
raised ;  but  the  practice  which  previously  prevailed  of 
not  allowing  interest  in  such  cases  has  been  changed.  I 
think,  therefore,  that  by  the  latter  cases  the  decision  in 
Harris  \.  Benson  was  virtually  over-ruled.  The  prin- 
ciple is  this :  the  8th  section  provides  that  the  act  shall 
not  take  away  any  remedy  which  the  party  had  before. 
Now  before  that  act,  by  the  common  law  the  defendant 
was  liable  for  interest.  Although,  therefore,  unless  in 
compliance  with  the  3  &  4  Anne^  the  bill  was  protested, 
he  is  not  entitled  to  any  remedy  under  that  statute, 
stiil  the  8th  section  preserved  to  him  his  remedy  at  the 
common  law,  although  no  protest  be  made. 
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WxNDtK 

ogamai 


HoLROYD  J.  I  am  of  the  same  opinion.  The  de- 
cision of  Lord  Hardwicke  in  Lumliy  v.  Palmer^  together 
with  the  uniform  practice,  appears  to  me  sufficient  to 
determine  this  question.  That  case  was  decided  after 
a  contrary  determination  at  nisi  prius;  and  the  Lord 
Chief  Justice  of  the  Common  Pleas,  who  made  that  de- 
termination, is  said  to  have  acceded  to  the  decision.  I 
think,  therefore,  it  would  be  binding  upon  us,  even  if 
we  did  not  clearly  see  the  principle  upon  which  it  pro- 
ceeded. But  I  fully  concur  with  my  Brother  Bayley^ 
in  the  explanation  which  he  has  given  of  the  principle 
upon  which  that  case  was  determined. 

Best  J.      It  would  introduce  great  inconvenience 
and    uncertainty    into    mercantile    transactions  if  we 
were  to  decide  in  favour  of  the  defiendant.     The  ob- 
ject 


. « 


m 
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ject  of  the  proviso  in  the  3  &  4  Anne  was  clearly  tbif ; 
to  prevent  the  holder  of  a  bill  from  losing  any  remedy 
which  he  had  previously  to  the  passing  of  that  acC 
Now  previously  to  the  passing  of  that  act  he  was  en* 
titled, to  interest,  although  no  protest  wei*e  made. 

Rule  discharged. 


Wedkeaday, 
JuneieOu 


Trorer  will  lie 

forthomis- 
delireryof 
goods  by  a 
warehouse- 
man, although 
fudi  misde- 
lirery  has  oc- 
curred by  mis- 
take only. 


Pevereux  and  Another  against  Ba]»cj(.ay  and 

Another. 


rpROVER  for  oil,  plea  not  guilty.  At  the  trial  at 
the  adjourned  sittings  before  last  Hilary  term  at 
GuildhaUj  before  Abbott  C.  J.,  the  plaintiffs  proved  a 
purchase  of  four  tuns  of  sperm,  oil,  then  lying  at  the 
defendants'  warehouses,  from  a  person  of  the  name  of 
Coilinson,  The  following  delivery  order  was  f^ren, 
dated  ISth  February^  1818 :  —  <«  To  Messrs.  A.  and  IK 
Barclay^  Leicester  Square.  Please  to  deliver  to  the 
order  of  Messrs.  Devereux  and  LavAerti  the  under«men- 
tinned  goods  (enumerating  them).  Charges  from  if^th 
Feh-uarffy  to  be  paid  by  Messrs.  Devereux  and  Co. 

Edward  CoUin$on:' 

S(ioa  after  this  transactioni  CoUi^isofi,  whq  had  \a  the 
incan  time  purchased  from  Mr.  Gamoth  &  broker,  with- 
out the  defendants'  knowledge,  some  dark  sperm,  oil  of 
inferior  value,  then  also  lying  at  the  defendants'  ware- 
house, sold  this  latter  quantity,  about  three  tuns,  to  a 
third  person,  and  gave  the  following  delivery  order, 
dated  Sd  Marckj  1 8 1 8 :  —  «^  To  Messrs.  A.  and  H.  Bar- 
ely    Please  to  deliver  to  Mr.  Dale^s  carts  my  dork 

sperm. 
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sperm,  oil."   The  defendants,  not  being  aware  that  the        ^810* 
two  parcels  of  oil  both  belon^jed  to  Collhisoiu  by  mistake,        — ^rr- 
delivered  the  first  parcel  of  oil  to  the  second  delivery        f^sm^ 
order,  the  first  delivery  order  not  having  been  at  that      **^^^^' 
time  presented  to  them  by  the  plaintiffs.  The  plaiptiSs, 
on  thp  28th  March^  presented  their  delivery  ord^r,  and 
demanded  the  oil.     Abbott  C.  J.  being  of  opinion  that 
this  mis-delivery,  by  mistake,  did  not  amount  to  a  con- 
version, so  as  to  entitle  the  plaintiffs  to  maintain  trover, 
directed  a  nonsuit.    A  rule  nisi  for  a  new  tjrial  haying 
been  obtained, 

Scarlett  and  Maiming  now  shewed  cause.  The  mis- 
take which  has  occurred  is  solely  in^putable  to  the  ne- 
gligence of  the  plaintiffs,  in  not  sooner  sending  their 
delivery  order  to  the  defendants.  The  conversion 
must  be  an  injurious  act  A  mere  mis-delivery  by  mis- 
take will  not  do.  That  was  so  considered  by  Buller  J. 
in  Sijeds  v.  Hay*  {a)  The  case  of  a  warehouseman  and 
a  carrier  stand  on  the  same  ground.  Now  for  a  mis- 
delivery by  a  carrier,  trover  will  not  lie,  although  he 
may  be  liable  for  negligence.  Ross  v.  Johnson,  {b)  Ibwns" 
end  V.  Inglis.  (c)  Here,  too,  the  property,  even  sup- 
posing a  conversion,  was  not  changed,  as  between 
Barclay  and  Devcreuxy  at  the  time  of  the  conversion, 
for  although  by  the  sale  it  was  changed  as   between 

« 

Deveretix  and  Colluisony  yet,  till  the  defendants  were 
made  acquainted  with  that  sale,  the  goods,  as  far  as 
they  were  concerned,  remained  the  property  of  Col' 
Unson. 

Gurney  and  Jones^  contra,  were  stopped  by  the  Court 

(a)  4  r.  R.  264.  (ft)  SButr.  2827.  (p)  Hdf/^  N*  f^  278. 

Abbott 
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Devkrbux 

agqmU 
Baaclat. 


Abbott  C.  J.  What  effect  the  production  of  further 
evidence  may  have,  the  Court  cannot  anticipate  at  pro- 
sent;  it  is  quite  sufficient  to  say  that  tliis  cause  having 
been  stopped  too  soon,  the  plaintiffs  are  entitled  to  a 
new  trial.  This  is  not  the  case  of  an  innocent  delivery, 
for  it  is  one  contrary  to  the  knowledge  which,  in  point 
of  law,  the  defendants  ought  to  have  had.  There  is  a 
great  distinction  between  an  omission  and  an  act  done. 
In  the  case  cited  from  Bnrrmv  np  act  was  done,  and 
Lord  Mansfield  expressly  said  that  it  was  a  mere  omis- 
sion. But  here  there  is  an  act  done  by  the  defend- 
ants, which,  in  its  consequences,  is  injurious  to  the 
plaintiff.  Upon  this  evidence,  therefore,  I  am  now  of 
opinion,  that  trover  may  be  maintained. 


Bayley  J.     The  case  of  Youl  v.  HarbottIc{a)  shews 
that  a  carrier  is  liable  in  trover  for  a  mis'-delivery. 


HojLROYD  and  Best  J.  concurred. 


(a)  Peake,  .V.  P.  C.  49. 


Rule  absolute. 


Wednetdtnf, 
June  16th. ' 


PiNKERTON  against  Caslon  and  Another. 
Caslon  and  Another  against  Pinkerton. 

Where  it  was      '^FHESE  two   actions  were   referred   to   arbitration. 

stipulated  that       X 

in  erase  of  the  The  former  was  brought  to  recover  a  compensation 

agreement  the  for  work  and  labour  and  materials  found  in  ercctincr  a 
should  be  re-      gasomctcr  and  other  works  near  Button  Crescent.     The 

ceived  as  a  sti- 
pulated debt 

binding  on  each  party,  as  to  the  amount ;  and  an  action  for  damages  generally,  for  the 
breach  of  this  agreement,  was  referred  to  an  arbitrator,  who  awarded  only  10/.  damages. 
Held,  that  in  order  to  cntiUe  the  party  to  come  to  set  aside  this  award,  it  was  necessary  ex- 
pretsly  to  state  in  the  affidavit,  that  this  clause  was  pointed  out  to  the  arbitrator  at  the  time, 
•ad  that  he  wm  required  to  aa  upon  it. 

agreement 


Casloit. 
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agreement  under  which  the  work  had  been  done,  con-         1819. 
tained  the  following  clause :  —  "  And  the  said  James        — — - 

^  PiNKipiTOH 

Pinkerton  and  James  Pausn/  (his  surety)  do  hereby  jointly  agahut 
and  severally  promise  and  agree  that  in  case  James 
Pinkerton  shall  fail  to  perform  his  part  of  the  agree- 
ment, they  will  pay  to  the  said  William  Caslo7i  and 
William  Sj/mmons  the  full  sum  of  lOCtf,;  to  be  paid,  or 
in  case  of  non-payment,  to  be  recovered  and  levied  as  a 
stipulated  debt  binding  on  each  party  as  to  the  amount, 
and  not  as  a  penalty,  or  in  the  nature  of  a  penalty." 
The  latter  action  was  brought  by  Caslon  and  Symmons 
against  Pinkerton  generally  for  damages  for  the  breach 
of  this  agreement.  The  arbitrator  made  his  award, 
finding  that  140/.  was  due  to  Pinkerton  for  his  work 
and  labour,  &c.,  and  that  Caslon  and  Symmons  had 
sustained  10/.  damages  for  the  breach  of  the  agreement 
by  Pinkerton^  and  awarded  that  they  should  pay  130/*, 
being  the  balance  due  to  PinkertoJi.  A  rule  nisi  having 
been  obtained  to  set  aside  this  award,  on  the  ground 
that  the  arbitrator  ought  to  have  awarded  100/.  damages 
in  the  latter  action, 

Scarlett  shewed  cause.  The  action  by  Caslon  against 
Pinkerton  is  for  damages  generally.  If  it  had  been 
founded  on  the  agreement,  the  sum  of  100/.  would  have 
been  claimed  as  a  specific  debt.  There  could  be  no 
reason  for  referring  the  case  to  an  arbitrator  if  he  was 
bound  to  find  100/.  damages  without  any  discretion 
to  be  exercised  on  his  part.  The  party  had  an  option 
either  to  go  for  100/.  or  for  damages  generally,  and  he 
has  chosen  the  latter  alternative.  Besides  it  does  not 
appear  from  the  affidavits,  that  the  attention-of  the  ar- 
bitrator was  expressly  called  to  this  clause  of  the  agree- 

nentf 
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1619.        ment,  or  that  any  claim  was  made  for  the  100/.   stipu* 
bted  debt. 

JPtlTklftfOM 

Gaselee  and  Stephen^  contrA.  Although  the  affidavits 
do  not  expressly  raise  that  point,  yet  no  reasonable 
doubts  can  be  entertained  that  it  was  submitted  to  the 
arbitrator.  Here  it  is  clear  that  the  parties  themselves 
chose  to  assess  their  own  damage  in  case  the  agree- 
ment was  broken;  find  the  moment  the  arbitrator 
found  that  a  breach  had  been  committed,  he  was  bound 
to  have  awarded  100/.  as  the  stipulated  damages. 

Abbow  C.  J.  The  words  of  the  agreement  are  not 
stipulated  damages  but  stipulated  debt,  and  it  does  not 
*  appear  that  any  distinct  claim  was  made  before  the 
arbitrator  for  the  100/.,  nor  that  this  clause  in  the 
a^^reement  was  at  all  submitted  to  his  consideration. 
All  that  does  appear  is,  that  the  case  went  before  him 
on  an  order  of  reference,  stating  that  an  action  for 
damages  for  the  broach  of  the  agreement  had  been 
brought,  and  was  then  depending.  The  party  seems  to 
me  to  have  taken  his  chance  of  getting  more  damages 
than  100/.,  and  having  failed,  now  comes  to  the  Court 
to  ask  that  this  award  may  be  set  aside  on  a  point 
which  was  never  submitted  to  the  arbitrator.  This 
clause  in  the  agreement  is  an  attempt  to  evade  the  pro- 
visions'of  a  most  beneficial  act  of  parliament,  and  may 
produce  great  injustice.  For  what  can  be  more  uncon'- 
scientious,  tlian  that  a  party,  who  is  only  damnified  to 
the  extent  of  5/.,  should,  notwithstanding  that  fact, 
recover  the  sum  pf  100/.  ?  Under  these  circumstances, 
I  am  of  opinion,  that  the  party  who  seeks  to  set  aside 
this  award  ought  at  lea^t  to  havQ  distinctly  pointed 

out 
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out  the  clause  in  the  agreement  to  the  arbitrator,  and  181 9* 

expressly  required  him  to  act  upon  it;  and  this  not  " 

being  stated  in  the  affidavit  to  have  been  done^  Uie  agama 

CAUtOK* 

rale  must  be  discharged  with  costs. 

Rule  discharged  with  costs* 


The  King  against  Player.  Sc^ 

TJ/'  E.  TA  UNTON  had  obtained  a  rule  nisi  for  a  quo   Where  at  a  cor- 

warranto,  calling  upon  the  defendant  to  shew  by   hJJjTft^  2he 
what  authority  he  exercised  the  office  of  a  freeman  of  SecSghonor- 
the  city  of  Gloucester.     It  was  stated  by  the  affidavits,  '^^^r^foea, 

^  ^  \    a  list  of  names . 

in  support  of  the  rule,  that  the  defendant  had,  at  a  meet-   ^^^  proposed, 

t*  ^      ^  "P®**  *^®  whole 

ing  of  the  common  council  of  the  city  of  Gloucester y  been  of  whom  Uie 

nominated  an  honorary  freeman  of  that  city ;  and  that  collectively,  in* 

the  question  put  upon  that  occasion  was  this,  as  appeared  vyuaiw  ;"held 

from  the  corporation  book,  "  Whether  the  several  per-  ^  wmvm' 

sons  hereafter  named  shall  be  admitted  to  the  freedom  even  where  the 

corporation 

of  this  city  r     The  defendant,  together  with  seventy-   consbted  of  an 

,  ,  1  •  1      1  I    indefinite  nuiii* 

nine  other  persons,  were  then  named  in  one  body,  and  bcr. 
the  question  being  put  thereon,  was  carried.  The  ob- 
jection was,  that  the  question  ought  to  have  been  put 
separately  on  each  individual;  and  in  support  of  jt, 
Rex  V.  Munday  {a)  was  cited.  The  affidavits  in  an* 
swer  stated,  that  the  corporation  had  always  exercised 
the  right  of  appointing  honorary  freemen,  and  that  the 
charter  was  wholly  silent  as  to  the  mode  of  admitting 
them ;  and  they  further  stated,  that  the  mayor  and  de- 
puty town-clerk,  upon  this  occasion,  read  over  the  list 

(a)  CoVJp»530t 

of 
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1819.        of  names  twice  to  the  persons  assembled  at  the  meeting, 
'        and  asked  whether  any  one  of  the  members  of  the  council 

nisainii  had  any  objection  to  the  persons  so  proposed,  or  either 
of  them ;  and  no  objection  being  made,  the  votes  were 
taken,  and  the  several  persons  unanimously  elected; 
and  they  added  that  if  any  objection  had  been  made  by 
any  individual,  the  name  objected  to  would,  according 
to  the  practice  of  the  corporation,  have  been  immediately 
withdrawn.  The  number  of  freemen  was  sworn  to  be 
indefinite. 

Scarlett  and   Caiier  shewed  cause.      The  ca*c   of 
Rexw  Munday  is  distinguishable  on  two  grounds :  first, 
that  the  body,   in  that  case,  consisted  of  a  definite  num- 
ber; and,  secondly,  that  the  list  of  names  was  not  carried 
unanimously.     But  here  the  body  is  indefinite;  and  it 
is  expressly  sworn,  that  if  any  one  of  the  council  had 
made  any  objection  to  any  of  the  names  proposed,   it 
would  have  been  instantly  withdrawn.     The  mode  of 
election,   therefore,   is  substantiallv  the  same  as  if  the 
question  had  been  put  separately  upon  each  freeman ;  for 
the  question  put  was,  "  Whether  any  one  of  the  coun- 
cil had  any  objection  to  them,  or  either  of  them'?"  The 
principle  upon  which  these  elections  have  been  held 
bad  is  this,  that  by  putting  up  a  list  of  names,  the  indi- 
viduals of  the  corporation  have  not  an  opportunity  of 
fairly  judging  of  the  merits  of  each  freeman ;  but  the 
special  circumstances  stated  in  the  affidavits  take  this 
case  out  of  that  rule. 

Per  Curiam.  This  mode  of  electing  freemen  by 
putting  up  a  list  of  names,  upon  the  whole  of  which  the 
members  of  the  corporation  arc  called  upon  to  give  one 

vote^ 
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vote,  is  calculated  to  produce,  not  a  real,  but  an  ap- 
parent unanimity  only;  for  each  individual  will  com- 
promise his  own  opinion,  in  order  to  induce  others  to 
do  the  same.  The  case  in  Camper  is  said  to  have  been 
a  case  of  h  definite  body ;  but  that  affords  no  solid 
gi'ound  of  distinction.  Tlie  principle  upon  which  the 
Court  decided  that  case  must  govern  the  present,  and 
the  rule  therefore  must  be  absolute. 

Rule  absolute* 


1819. 


TheKnro 
'  Playu. 


Gadd  against  Bennett. 


Wedmtdayt 


JOULE  for  judgment,  as  in  case  of  a  nonsuit.  The 
venue  being  in  Londorij  the  cause  had  been  set 
down  for  the  sittings  in  term,  and  made  a  remanet  to 
the  sittings  after  term,  by  consent,  when  the  plaintiff 
withdrew  the  record. 

Reader^  for  the  plaintiff,  insisted  that  the  cause 
having  been  once  carried  down  to  trial  by  the  plainti£^ 
he  had  complied  with  the  terms  of  the  14  G.  2.  c.  17*» 
so  that  the  defendant  could  not  move  for  judgment,  as 
in  case  of  a  nonsuit,  and  must  proceed  to  tri^l  by  pro- 
viso. King  V.  Pqypeity  1  T.  B,  492.  Mtwbwn  v.^ 
Langley^  3  T.  jR.  I .  Porzelins  v.  Maddocks^  1  H. 
Bl.  107. 


Where  a  ' 
caiue  waiset 
down  for  the 
sittings  in  terau 
and  made  a  re* 
manet  to  the 
sittings  after 
term  by  con* 
tent,  the  de- 
fendant may 
more  for  judg- 
ment, as  in  case 
of  a  nonsuit,  if 
the  plaintiff 
afterwards  with- 
draws  the  re- 
cord. 


Pn*  Curiam.     In  those  cases,  the  cause  had  been 

made  a  remanet  at  the  assizes.     At  the  sittings  in  IjCm^ 

Vou  IL  8  A  iof^ 
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18 191.        don  and  Westminster j  the  cause  being  made  a  rcmanet, 
— — ^        does  not  prevent  the  defendant  from  moving  for  judg- 
agahut        ment,  as  m  case  of  a  nonsuit. 

Campbell^  for  defendant* 

Rule  discharged  on  peremptory  undertaking. 


Tkunday,         DoE,    OD    the   dcmisc  of  BuRDETT,   agatfist 
•^^  "^-  Wrighte. 


A  term  of  1000  j^JECTMENT  for  a  messuage  and  lands,  situated 
ated  by  deed  at  Fairstead,  in  the  county  of  Essex.     At  the  trial 

in  1735  WM  ^t  the  last  assizes  for  that  county,  before  Park  J.,  it  ap- 

'^i^'drlS!  peared,  that  Elizabeth  Oglethorpe,  being  seised  in  fee  of 

«^™«« «-  ,  the  premises,  on  the  30th  of  May,  1 786,  after  charg- 

nuHy  to  A^  Mitt  *  , 

after  thM  to  At-  ing  her  manor  of  Fairstead  Hally  and  her  capital  mes- 
heriiaoce.  4.  suage,  farm,  and  lands  at  Fairstead^  with  an  annuity  of 
I74j^«nd  the      ^^^'>  devised  as  follows :    "  I  give  and  devise  the  said 

estate  bating 

ivmal&ed  undisturbed  in  the  bands  of  the  owner  of  the  inheritance  and  her  devisee  frcan 
1795  to  181  J|  without  any  notice  having  been  in  the  mean  time  taken  of  the  teini  except 
that  in  1 801  the  devisee,  in  whose  possession  the  deeds  creating  and  assigning  it  were 
fbund,  covenaiUed  to  produce  those  deeds  when  called  for :  Held  that  under  these  eirciun- 
stances  the  jury  were  warrahted  in  an  ejectment  brought  for  tlic  premises  by  the  hair  at 
law  to  presume  a  surrender  of  the  term. 

A  testatrix,  after  charging  her  estate  with  the  payment  of  an  annuity,  devised  the  same  to 
G,  S;  his  heirs  and  a<;signs,  for  ever ;  but  her  wish  and  desire  was,  that  G»  S^  in  his  life- 
time, should  convey  the  estate  to  some  charitable  uses,  the  choice  of  which  was  left  entirely  to 
his  discretion  ;  and,  subject  to  this,  G.  S.  was  to  enjoy  the  estate  to  his  own  use  for  his  life : 
Held  that  this  was  a  devise  void  by  9  G.  2.  c.  56- f  by  which  act,  the  estate  given,  and  not 
merely  the  trust,  was  made  void ;  and  that  the  legal  estate,  upon  the  death  of  the  devisee  for 
life,  descended  on  the  heir  at  law.  By  the  codicils  to  the  will,  certain  legacies  were  he^ 
queathed,  charged  upon  the  estate,  and  a  power  was  given  to  G.S.  (who  was  also  nanied 
executor)  to  cut  down  timber  to  pay  them,  and  interest  was  directed  to  be  paid  by  him  to 
the  legatees,  after. the  expiration  of  two  years  :  Held,  that  the  personal  charges  could  not 
raise  by  implication  the  exprcsi  estate  for  life  given  to  G*  S*  by  the  will  into  an  estate  in 


manor. 


Wi 
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manor,   capital  messuage,  farm,  lands^  and  heredita-        1819. 
ments  in  Fairstead  aforesaid,  unto  Granville  S/iarp.  his  ^ 

heirs  and  assigns;  to  hold  unto  the  sdid  Granvtlte  ^^J««^ 
Sharpy  his  heirs  and  assigns,  for  ever.  6ut  my  wish  and 
desire  ij,  that  the  said  G.  Sharp  doy  in  his  lifetime^  hy 
proper  decds^  convey,  settle,  and  assure  the  said  manor, 
capital  messuage,  farm,  lands,  and  hereditaments,  to  some 
charitable  uses,  (subject  to  the  said  annuity,)  to  take  place 
at  his  decease,  and  not  before.  The  particular  uses  to  ti 
limited  I  leave  entirely  to  his  discretion,  having  th^ 
Jidlcst  confidence,  as  ivell  in  his  judgment  of  the  choide  Of 
proper  objects,  as  in  his  integrity  in  the  disposal  thereof, 
accordifig  to  the  "joish  by  me  expessed ;  but  it  is  my 
intent  and  meaning,  that  the  said  G.  Sharp  sJwU  enjoy 
the  said  estate,  subject  as  aforesaid,  to  his  onson  proper  uS^ 
and  behoof,  during  his  life'*  By  a  codicil,  dated  2id, 
February y  \T^T,  reciting  that  there  was  a  consldel-dbfe 
quantity  of  timber  on  her  estates  at  Cranham  and  Fair-' 
stead.  In  the  county  of  Essex,  which  estates  she  hrid,  by 
her  will,  devised  to  several  persons  therein  namdd,  she 
declared  that  it  was  her  will,  that  the  persons  to  whom 
she  had  respectively  given  the  said  estates,  should  take 
the  same,  subject  to  the  payment  of  the  legacies  follow- 
ing ;  viz.  her  estate  at  Cranham,  subject  to  the  payment  of 
1000/.  to  the  Marquis  of  Bcllegard/:,  over  and  above  all 
other  legacies  and  bequests  by  her  already  given  him ; 
and  her  estate  at  Fairstead,  subject  to  the  payment  of 
1000/.  to  Count  Bcthisy,  a  relation  of  her  late  husband, 
residing  in  France ;  and  she  thereby  charged  her  said 
estates  respectively  with  the  payment  of  the  respective 
sums ;  but  as  the  persons  to  whom  she  had  respectively 
given  the  said  estates  might  raise  the  said  sums  by  sale  of 
timber,  without  otherwise  incumbering  the  said  estates, 
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1819.        to  discbarge  the  said  legaciesi  she  willed  that  the  same 
should  not  be  payable  until  the  end  of  two  years  after 

against  her  decease,  and  without  interest  during  that  time;  and 
she  appointed  G.  Sharp  executor.  By  another  codicil^ 
dated  1st  September j  1787,  reciting,  that  by  her  will, 
.  dated  30th  Mat/,  I786,  she  had  given  to  the  Princess 
of  Ligne^  niece  of  her  late  husband,  500/.;  and  by 
the  above  written  codicil,  she  had  given  to  Count 
Bethisy  lOOOt,  she  thereby  revoked  the  said  legacies 
of  500/.  to  the  said  Princess  of  Ligne,  and  said 
legacy  of  1000/.  to  said  Count  Bethisy;  and  she  thereby 
willed  and  directed,  that  the  said  respective  legacies 
should  not  be  paid,  but  she  willed  and  directed  that  the 
sum  of  1000/.  should  be  charged  upon  and  paid  out  of 
the  estate  at  Fairstead^  at  such  time  and  in  such  man- 
ner as  she  had  above  directed,  concerning  the  1000/. 
which  she  had  given  to  the  said  Coxxnt  Bethisy^  unto  the 
two  youngest  daughters  of  the  Marquis  of  Bellegarde,  in 
her  said  will  and  codicil  named ;  and  she  wiUed,  that  after 
the  end  of  two  years  after  her  decease,  one  moiety  of  the 
said  1000/.  should  be  paid  each  of  the  youngest  daughters 
of  the  said  Marquis,  as  they  should  respectively  attain 
the  age  of  twenty-one  years,  or  be  married.  If  one 
died  before  twenty-one,  th^  survivor  to  take  the  whole. 
Until  such  age  or  marriage,  interest  at  3  per  cent,  to 
commence  at  the  end  of  two  years  after  her  decease,  to 
be  paid  by  G.  Sharp^  towards  their  maintenance  and 
education,  and  their  receipts  to  be  sufficient  discharges. 
G.  S/mrp,  after  having  enjoyed  the  estate  from  the 
period  of  the  death  of  the  testatrix,  in  1787,  dieil  on 
the  13th  of  July,  1813,  without  having  made  any  dis- 
position of  the  estate  to  any  charitable  uses.  Upon  his 
decease,  the  defendant  came  into  possession,  claiming  as 

li«ir 
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heir  at  law  to  Mrs.   Oglethorpe.     It  was,    however,        1819. 
clearly  proved  at  the  trial,  that  the  lessor  of  the  plaintiff  p^^ 

was  the  true  heir  at  hiw  of  Mrs.  Oglethorpe.     It  ap-        againtt 
peared  also,  that  by  a  deed,  dated  28th  November j  1717, 
certain. terms  of  1000  years  were  created  for  the  pur-    . 
pose  of  securing  a  mortgage  of  800/.  upon  the  pre- 
mises.   Sir  Nathan  Wright,  in  1727,  having  purchased 
the  fee  of  the  property,  there  was,  in  the  deed  convey- 
ing it  to  him,  an  express  declaration,   that  Elizabeth 
Palmer,  to  whom  the  terms  were  assigned  by  the  deed 
of  20th  November,   1717,    should   stand  possessed  of 
the  premises  for  the  residue  of  the  said  term  of  1000 
years,  subject  to  a  redemption,  on  payment  of  1400/. 
and  interest,  by  Sir  Nathan  Wright.     On   the  16th 
of  January,  1735,  by  a  deed  between  Elizabeth  Wright, 
(afterwards  Mrs.  Oglethorpe,)  of  the  first  part;  Oliver 
Martin  and  Thomas  Russell,  executors  and  residuary 
legatees   of   Elizabeth   Palmer,    of  the  second    part; 
Alexander  Prescott,  of  the   third   part;    and  Herbert 
Tryste,    and    dame   Abigail,   his  wife,  (widow  of  Sir 
N.  Wright,    and  mother  of  Mrs.  Oglethorpe,)   of  the 
fourth  part ;  after  reciting  the  creation  of  the  terms, 
their  assignment,  and  the  declaration  before  mentioned 
in    the    deed  'of   1727,    the  executors,  Martin  and 
Russell,  at  the  request  of  Tryste  and  his  wife,   as- 
signed, and  Elizabeth  Wright  ratified  and   confirmed, 
the  premises  to  Mn  Alexander  Prescott,  for  the  residue 
of  the  term  of  1000  years,  in  trust  Jbr  securing  an 
annuity  of  45/*  to  Tryste  and  his  wife,  and  q/ier  that  to 
attend  and  wait  upon  the  freehold  and  inheritance,  as 
they  were  conveyed  by  the  deed  of  I  *J 2*7.     A  deed  was 
also  produced,  dated  26th  August,  1801,  between  G. 

3  A  3  Sharpf 
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)8ia.        Sharpf   of  the  one  part,  and  Joseph  Holden   Strutt^ 
"—^        Esquire,  of  the  other  part,  by  which,  part  of  the  JFair'^ 
ogatHii        stead  estate  was  conveyed,  having  been  sold  for  the  re- 
TFwoirjf,       demption  of  the  land-tax.     The  schedule  of  this  deed 
contained  an  enumeration  of  the  two  deeds  of  1717 
and  1735,  and  stated  that  they  were  then  both  in  the 
possession  of  G.  Sharp,     Two  points  were  made  at  the 
trial:    First,  that  under  the  will  of  Mrs,  Oglethorpe^ 
O.  Sharp  took  an  estate  in  fee;   and,  secondly,  that  the 
outstanding  terms  created  by  the  deed  of  1717,  and 
assigned   by  that  of  1 735^  to  attend  the  inheritance^ 
being  still  in  existence,  the  lessor  of  the  plaintiff  could 
not  recover,  not  having  the  legal  estate.    The  learned 
Judge  reserved  the  first  point,  and  as  to  the  second, 
he  stated  to  the  jury,  first,  that  the  great  object  of  the 
assignment  of  these  terms,  was  to  secure  an  annuity  of 
45/.  to  two  persons  who  were  long  ago  dead,  and  that 
that  part  of  the  trust  was  satisfied;  and,  secondly,  that 
as  to  attending  the  inheritance,  which  was  another 
object,  the  circumstance  that  the  deeds  were  not  found 
in  the  hands  of  tlie  trustees,  but  in  those  of  the  devisee 
of  Mrs.  Ogleilwrpe^  who  had  been  seised  in  fee  of  the 
«  estate^  and  had  died  upwards  of  30  years  ago,  at  the 

age  of  79,  and  from  whom  the  devisee  must  have  de- 
rived possession  of  them,  together  with  the  fact  that 
the  beneficial  occupation  of  the  estate  had  continued 
during  all  that  period  unfettered  by  any  such  clog, 
were  sufficient  to  warrant  them  in  presuming  that  those 
terms  had  been  surrendered,  and  a  re-conveyance  of 
the  legal  estate  made  to  the  person  beneficially  in- 
terested. The  jury  accordingly  found  a  verdict  for  the 
plaintifi*.  Marryat  having,  in  last  Easter  term,  obtained 
a  rule  nisi  for  a  nonsuit  on  the  first  point,  which  was 

reserved. 
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reserved,  or  for  a  new  trial,  on  the  ground  of  the  m\9r  ]      i81ft* 
direction  of  the  learneil  Judge  on  the  second  pointf  • 

cause  was  now  shewn  against  that  rule,  by  against' 

OnsUm  Serjt.,  Curwood^  and  Chitty.  Under  the  cir- 
cumstances of  this  case  it  was  competent  for  the  jury  to 
presume  a  surrender  of  these  terms.  In  Doe  dem  Gra-- 
ham  V.  Scott  (a),  the  reasons  given  are  in  favour  of  a 
surrender  in  such  a  case  as  this.  The  decision  there 
was  against  presuming  a  surrender;  but  that  waft  be- 
cause such  a  presumption  could  not  be  made  against 
tlie  owner  of  the  inheritance :  here,  hpwever,  it  is  in 
his  favour  that  it  is  made,  which  brings  the  case  within  tlic 
principle  laid  down  by  Lord  Mansfield  in  Lade  v.  Hol^ 
ford,  (i)  Goodtitle,  dem,  Jones^  v.  Jones  (c),  and  England^ 
dem.  Sybum^  v.  Slade  (</),  are  authorities  to  the  same 
effect.  Then  if  so^  the  possession  of  the  deeds  by  Mrs. 
Oglethorpe  and  her  devisee  for  so  long  a  period  tends 
strongly  to  shew  that  the  jury  were  well  warranted  in 
making  such  a  presumption.  For  she  could  have  no  . 
interest  in  keeping  up  the  term  during  all  this  period ; 
and  G.  Sharpy  in  the  deed  of  1807,  does  dot  speak  of  the 
terms  as  still  subsisting,  but  only  that  the  deeds  of  1717 
and  1 735  are  in  his  possession.  As  to  the  second  pointf  it 
is  clear  6.  Sharp  took  only  an  estate  for  life ;  for  by  the 
will  the  fee  is  only  devised  to  him  upon  a  trust  v^liioh 
is  contrary  to  law.  It  is  said  indeed  that  ths  words  of 
the  will  are  not  imperative  on  him,  and  that  the  objects 
were  not  sufficiently  distinct.  But  in  Harding  v, 
Gli/tm  {e\  the  testator  devised  to  his  wife,  but  did  <<  de- 
sire her  to  give  at  or  before  her  death,  the  house,  &c. 


(a)  1 1  Matt,  478.  (6)  Bull.  N.  P.  1 10.  (c)  7  T.  R.  4X 

(d)  4  T.R.  68i^  (<r)  1  Att.  469. 
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1819.         unto  and  amongst  such  of  his  own  relations  as  she 
should  think  most  deserving  and  approve  of/'  and  it 

agaimt  was  held  that  these  words  created  a  trust.  Pierson  v.. 
Gamett  (/i),  Massey  v.  Sherman  (i),  and  Moricev.  Bishop 
qfDiarham{c)^  are  also  authorities  to  shew  that  these 
words  are  sufficient  to  create  a  trust  in  G.  Sharp.  If 
so,  he  must  be  considered  as  a  trustee  to  convey  this 
estate  to  some  charitable  uses.  Now  that  is  contrary 
to  the  9  G.  2.  r.  36.  s.  L;  and  the  third  section  of  that 
statute  does  not  merely  avoid  the  trust,  but  also  the 
estate.  That  appears  to  be  established  by  the  cases  of 
Adlington  v.  Cann  (d),  and  Carrick  v.  Errington.  (e) 
If  so,  G.  Sharp  cannot  be  considered  as  taking  an 
estate  in  fee  with  a  resulting  trust  to  the  heir  at  law, 
but  must  be  considered  as  taking  only  an  estate  for 
life,  and  then  the  fee^  being  undisposed  of  by  the  will, 
descends  to  the  heir  at  law  who  is  entitled  to  the  legal 
estate.  But  it  is  said  that  independently  of  the  will 
the  estate  in  fee  is  given  by  the  codicils  to  G.  Sharp. 
For  he  h  thereby  charged  with  the  payment  of  interest 
on  the  legacies,  and  so  unless  he  took  a  fee  he  might 
have  received  hereditatem  damnosam.  The  testatrix 
gives  a  power  to  raise  the  money  by  cutting  down  tim- 
ber, and  expressly  directs,  that  till  the  end  of  the  two 
years  no  interest  shall  be  paid,  and  that  the  legacies  shall 
be  charged  on  the  estate,  and  then  at  the  end  of  that 
period,  when  G.  Sharp  should,  by  the  sale  of  timber, 
have  got  a  fund  into  his  possession,  she  directs  interest 
to  be  paid.  It  is  clear,  therefore,  that  it  was  not  the 
intention  of  the  testatrix  to  charge  him  personally. 

(a)  2  Bro.  Ch,  Ca,  58. 4|-  226.  (6)  Ambler,  52a 

(c)  9  Vet,  399.     10  Ves,  522.  S.C,  {d)  3  Atk,  Ul. 

(e)  2  P.  Wm$.  361. 
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But  supposing  that  to  be  so,  still  no  case  can  be  cited,  1819. 
where^  after  a  clear  devise  of  an  estate  for  life  a  charge  — — 
of  this  sort  has  ever  been  held  to  enlarge  it  into  an  _agamsi 
estate  in  fee.  All  the  cases  are  where  the  testator's  in- 
tention being  ambiguous^  the  Courts  havedecided,  from 
this  circumstance,  that  his  intention  was  to  give  a  fee. 
Here  the  devise  to  G.  Sharp  is  by  the  wUl  in  terms  a 
beneficial  estate  for  life  only^  and  therefore  it  cannot,  by 
construction  of  the  words  of  the  codicil,  be  enlarged 
into  a  beneficial  estate  in  fee.  The  lessor  of  the  plain- 
tiff, then,  being  heir  at  law,  is  entitled  to  the  fee  which 
was  left  undisposed  of  by  Mrs.  Oglethorpe^ s  will. 

Marryattj  Gttmey,  Sugden,  and  Ketti/j  contra.  Ad- 
mitting that  it  is  competent  to  presume  a  surrender  of  a 
term  in  &vour  of  the  owner  of  the  inheritance,  there  are 
no  circumstances  from  which  such  surrender  can  fairly 
be  presumed  here.  For  as  to  the  circumstance  relied 
upon,  of  the  deeds  being  in  the  possession  of  the  owner 
of  the  inheritance,  and  not  of  the  trustee,  that  occurs  in 
many  cases  where  nevertheless  the  term  is  still  subsist- 
ing; and  the  beneficial  enjoyment  of  the  estate  is 
equally  consistent  with  it,  for  the  object  of  the  term 
was  to  protect  the  inheritance,  and  enable  the  parties  to 
enjoy  the  estate  without  molestation.  Then,  in  answer 
to  this  presumption,  there  is  the  fact  of  the  term  being 
created  in  1717  and  dealt  with  in  1727>  of  the  assign- 
ment in  1735,  and  the  deed  of  G.  Sharp,  alluding  to  it, 
in  1801.  The  learned  Judge  was  therefore  not  war- 
ranted in  his  direction  to  the  jury  on  this  point.  Then, 
as  to  the  second  point,  G.  Sharp,  under  this  will  and 
codicils,  took  an  estate  in  fee.  By  the  will  it  is  given  to 
him;  his  heirs,  and  assigns,  to  bold  unto  him,  his  heirs, 

and 
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1819.        and  assigns  for  ever.    The  testatrix  then  adds  that  her 
"""^^        wish  and  desire  is,  that  he  should  convey  it  to  some 

Doe  ... 

o^ama        charitable  uses,  leaving  the  choice  entirely  to  his  dis- 
cretion, and  concludes  by  stating  that  her  intent  and 
meaning  is  that  he  shall  enjoy  the  estate  for  his  own 
benefit  during  his  life.     Now  supposing  that  this  is  a 
trust  for  charitable  uses,  and  that  it  is  within  9  G.  2. 
c»  36.,  still  it  does  not  follow  that  the  estate  in  fee  is 
void  by  the  statute.   And  if  the  trust  be  only  void,  then 
G.  Sharp's  heir  will  be  entitled  to  the  legal  estate  with  a 
resulting  trust  for  the  benefit  of  the  heir  at  law  of  Mrs. 
Oglethorpe.     If  so,  the  legal  estate  is  not  in  the  lessor 
of  the  plaintiff,  and  this  ejectment  must  fail.      This 
cannot,  however,  be  properly  considered  as  a  case 
within  the  statute^  for  no  class  of  objects  are  mentioned 
or  even  contemplated  by  the  testatrix :  she  gives  an  un- 
limited discretion ;  the  trust  is  therefore  a  trust  for  no- 
body.    But  supposing  it  to  be  a  trust,  then,  inasmuch 
as  sonic  charitable  uses  are  excepted  out  of  the  statute, 
the  Court  ought  to  presume  that  the  charitable  uses 
contemplated  were  those  to  which  the  devise  might  le- 
gally be  applied.     In  that  case  also  6.  Sharp  would 
take  an  estate  in  fee.    Then  the  codicils,  independently 
of  the  will,  give  an  estate  in  fee  to  him ;  for  he  is  there- 
by charged  personally  with  the  payment  of  the  interest 
on  the  legacies  there  given.    And  a  charge  of  that  de- 
scription has  in  a  variety  of  cases  been  held  ex  necessi- 
tate td  enlarge  an  estate  for  life  into  an  estate  in  fee. 
The  timber  might  be  insufficient,  and  it  might  become 
necessary  for  the  devisee  to  mortgage  the  estate  for  the 
purpose  of  raising  money  to  pay  the  legacies,  Bailey  v. 
Ekim  (a),  Wright  v.  Pearson  (i),  Stanley  v.  Stanley  (c), 

{a)  7  rtfj.Jim.319.     (»)  AnMert  358^  and  1  Sden'sQues,  119.  S,C, 
(c)  16  Vm.  491. 
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Do€j  dem.  Tompkins^  v.  Willan{a\  Doe,  dem.  Toone,  J  819. 
V.  Copestake  (J),   Evans  v.  Bicknell  (c),  and  Jenkins  v.  ' 

Jenkins  {d),  were  cited  in  the  course  of  the  argument.  a^ains/ 


Bayley  J,  This  case  has  been  argned  at  great 
length,  and  if  we  entertained  any  doubt  upon  the  sub- 
ject, we  would  postpone  our  judgment.  But  as  my  Lord 
Chief  Justice  and  my  Brother  Best,  before  they  lefk 
the  court,  heard  a  great  part  of  the  argument,  and  have 
communicated  to  us  their  impressions  on  the  subject, 
we  do  not  think  it  necessary,  having  no  doubt  ourselves, 
to  delay  giving  our  opinion.  The  first  question  is, 
whether  the  learned  Judge  was  wrong  in  directing  the 
jury  to  presume  the  surrender  of  the  outstanding  terms. 
I  think,  that,  in  this  case,  even  if  he  had  used  the 
strongest  terms  of  recommendation  and  advice,  he 
would  have  been  right.  The  facts  are  these:  the 
terms  were  created  by  indentures  dated  October  1st, 
1717.  In  1735,  they  w^e  assigned  for  the  purpose, 
first,  of  securing  the  payment  of  an  annuity  to  the 
father  and  mother  of  Mrs.  Oglethorpe,  and  after  their 
death,  to  attend  the  inheritance.  Mrs.  Oglethorp^s 
mother,  the  survivor,  died  in  1741,  and  she  herself 
made  her  will  in  178G.  Now  I  cannot  see  any  suffi- 
cient reason  for  continuing  the  terms  during  all  that 
period;  for  from  the  time  of  the  death  of  the  an- 
nuitants the  object  ceased;  and,  in  point  of  fact,  from 
1 74 1  till  the  present  time,  With  one  exception  only, 
nothing  is  even  heard  of  them.  The  principle  upon 
which  the  courts  proceed  in  these  cases  is  that  they 


(a)  Anie,  84.  {b)  6  Hast,  S28. 

(c)  6  ret.jun,  184.  («/)  WHles,  959. 
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1819.        ^U  presume  a  surrender,  where  it  is  for  the  interest  of 
the  owner  of  the  inheritance  that  the  terms  should  be 

Dob 

agaimt        Considered  as   surrendered ;    and  where  an  estate  has 
continued  for  so  long  a  period  in  the  same  hands,  there 
seems  no  beneficial  purpose  which  can  be  answered  by 
the  continuance  of  the  terms.   If,  for  instancy  in  1 786, 
these  terms  had  been  considered  as  subsisting,  it  would 
have  been  necessary  for  Mrs.  Oglethorpe  to  have  made 
enquiry,  and  to  have  found  out  the  personal  represent- 
ative of  Prcscottj  the  trustee,  after  a  lapse  of  fifty-one 
years,  and  perhaps  at  the  expence  of  a  limited  admini- 
stration.    I^  therefore,  can  see  no  benefit,  but,  on  the 
contrary,  a  great  inconvenience  to  the  owner  of  the 
inheritance,  from  keeping  the  terms  aUve.     It  is  true, 
that  in  1802  G.  Sharp  covenants  for  the  production 
of  the  deed  of  1735  :  he  does  not^  however,  assign  the 
terms,    but  only  says,    **  I  find  this  deed   in  my  pos- 
session, and  I  covenant  to  produce  it."    He  treats  the 
terms,  therefore^  as  subsisting  in  parchment,   but  says 
nothing   as   to  whether  they  are  then  subsisting   in 
interest  or  not.     The  case  of  Doe  v.  Scott  is  very  dif- 
ferent from  this :  there  the  term  had  been  dealt  with 
as  subsisting,  and  it  would,  besides^  have  been  prejudi- 
cial to  the  owner  of  the  inheritance,  if  a  surrender  had 
been  presumed.     I  think^  therefore,  that  the   learned 
Judge  was  quite  right   in  his  directions  to   the  jury 
upon  this  point.     Then,  the  terms  of  years  being  laid 
out  of  the  question,  we  come  to  the  merits  of  the  case 
which  turn  upon  Mrs.  Oglethorpe^s  will.  The  argument 
is,  that  G.  Sharp  took  an  estate  in  fee  under  the  wiU ; 
and  I  agree,  that  but  for  9  G.  2.  c.  36.,  it  would  be  so. 
But  the  efibct  of  that  statute  is  to  strike  out  the  devise 
in  fee,  and  to  reduce  it  to  an  estate  for  life  only.      For 

the 
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the  fee  is  given,  not  for  the  purpose  of  enabling  G.  1819. 
S/iarp  to  pay  the  annuities,  but  for  the  purpose  of  his  — — • 
executing  a  trust,  which  the  legislature  say  shall  not  be  agaua 
executed.  The  statute  makes  void  not  merely  the  trust 
but  also  the  legal  estate  given  ;  for  if  that  were  not  so, 
a  party  might  consider  himself  bound  in  honor,  though 
not  in  law,  to  convey  the  estate  to  the  uses  prohibited. 
But  it  is  said  that  the  objects  of  this  devise  are  not  suf- 
ficiently definite  to  bring  it  within  the  statute.  The 
words  are,  *'  I  give  and  devise  the  said  manor  to  G. 
Sharp,  his  heirs,  and  assigns,  to  hold  to  him,  his  heirs, 
and  assigns,  for  ever ;  but  my  wish  and  desire  is,  that 
he  do  in  his  lifetime  convey  the  said  manor,  &c.  to 
some  charitable  uses  (subject  to  the  above  annuity),  to 
take  place  at  his  decease,  and  not  before ;  the  particular 
uses  to  be  limited,  I  leave  entirely  to  his  discretion." 
The  estate,  therefore,  is  given  with  the  words  "  wish 
and  desire,"  and  the  authorities  establish,  that  if  you 
accompany  the  devise  of  an  estate  with  words,  that  the 
devisee  shall  not  enjoy  it  for  his  own  benefit,  but  shall 
convey  it  over,  it  is  imperative  on  him  so  to  do.  It  is 
undoubtedly  necessary,  that  the  objects  to  which  it  is 
to  be  conveyed  shall  be  definite ;  if,  for  instance,  an 
estate  be  given  to  a  man  and  his  heirs,  but  the  will  of 
the  donor  is  that  the  estate  shall  by  him  be  devised  to 
somebody,  or  to  somebody  named  Jl  &,  it  will  be  void, 
as  being  too  indefinite.  But  here  the  object  is  not  so 
indefinite ;  for  if  this  will  had  been  made  previously  to 
the  statute  9  G.  2.  c.  36.,  the  Court  of  Chancery  would 
have  executed  it,  and  would  have  fixed  on  the  particular 
uses  to  which  the  fund  should  be  applied.  Now  the 
purposes  for  which  the  estate  was  given,  is,  that  it 
should  be  conveyed  to  some  charitable  mes,  and  the 

operation 


G.  Sharp  might  perhaps  have  ex 
to  some  of  the  charitable  uses  i 
the  statute,  and  might  have  bo  d 
At  law,  etill  that  as  he  hns  not  i 
law  is  not  excluded.  As  to  th( 
charges  in  the  diluent  codicils 
give  on  estate  in  fee  to  G.  Sliarj 
to  my  construction  of  it,  (the 
being  to  strike  out  the  devise  in  f 
express  devise  of  an  estate  for  HI 
I  con  find  no  case  where,  after 
vise,  it  has  been  held  that  a  cha 
extend  the  estate  to  on  estate  in 
are  where  the  words  of  the  devi 
there  is  not  one,  of  which  I  am  i 
ao  effect  has  been  given  to  a  p 
an  express  devise  of  an  estate 
whole,  my  opinion  is,  that  the  dir 
Judge  was  right,  that  G.  Sharp  to 
life,  and  that  the  lessor  of  the  -p 
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think  that  the  learned  Judge  was  justified  in  the  ob-        1819. 
servations  which  he  made  to  the  jury ;  for  there  were        — 

Do* 

strong  grounds  upon  which  such  presumption  might  be      ^^s^*^ 
mad^  and  more  particularly,  as  it  was  clearly  for  the 
interest  of  the  owner  of  the  inheritance  that  the  term 
should  be  surrendered.    That  doctrine  was  laid  down 
by  Lord  Kenyon  in  Doe  v.  Staple,  {a)    With  respect  to 
the  point  arising  on  the  will,  it  seems  to  me^  that  the 
effect  of  the  9  G.  2.  is  to  make  the  will  as  if  it  con« 
tained  no  bequest  of  the  estate  in  fee  to  G.  Sharp. 
But  for  that  act^  he  would  have  taken  an  estate  in  fee 
ex  necessitate;  for  without  it  be  could  not  have  car- 
ried the  trust  into  effect.     The  bequest  is  to  him  and 
his  heirSj  to   hold   to  the  use  of  him  and  his  heirs, 
with  a  desire  that  he  would  convey  to  some  charitable 
uses,  and  it  then  adds  a  bequest  to  him  of  an  estate  for 
life.     Now  supposing  the  case  to  fall  within  the  9  6. 2. 
c.  36^  one  question  is,  whether  the  whole  devise  is  void, 
or  the  tmst  only.      I  think,  that  by  the  statute,  the 
devise  is  void.     For  the  third  section   makes  void ,  all 
assurances  of  any  land%  or  of  any  estate  therein,  to 
or  in  trust  for  any  charitable  uses  whatever.     But  sup- 
posing that  only  the  trust  is  void,  then  it  is  a  devise 
to  6.  S.  in  fee,  in  trust  to  his  own  use  for  life,  with  a 
resulting  use  to  the  heirs  of  the  devisor,  and  that 
resulting  use  being  executed  by  the  statute  of  uses,  the 
lessor  of  the  plaintiff  is  still  entitled  to  the  legal  estate. 
The  will  does  not  give  power  to  G.  Sliarp  to  determine 
whether  the  estate  shall  be  limited  to  a  charitable  use 
or  not,  but  is  imperative  upon  him  to  give  it  to  some 
charitable  use ;  and  a  devise  to  any  such  use  is  void 
by  the  statute.    If  it  was  intended  to  confine  the  ob- 

(a)  2  r.  £.  S96. 
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Dox 

against 

WUOHTZ. 


jects  to  the  exception  in  the  act,  the  will  should  have 
confined  it  to  the  excepted  charities.  As  to  the  codi- 
cils, I  am  of  opinion  that  they  are  not  sufficient  to 
raise,  by  implication,  the  express  estate  for  life  given 
by  the  will,  into  an  estate  in  fee.  Upon  the  whole,  I 
entirely, agree  with  my  Brother  Bayley  in  the  judgment 
which  he  has  delivered,  and  think  that  this  rule  should 

be  discharged. 

Rule  discharged. 


June  IStli. 


D0E9  on  the  demise  of  Hanlet,  against 

Wood. 


Tbe  owner  of     HPHE  special  verdict  set  forth  an  indenture,  dated 

to  A.,  hU  part- 

naVy  fellow-  ,  •  *• 

adTenturere,&c.  seised  in  fee  of  the  premises^  granted  unto  Join  Am- 
^^^^  ler  Hanleyj  his  partners,  fellow-adventurers,  executors, 


March  Ist,  1806,  whereby  Thomas  Cqrh/orij  being 


administrators,  and  assigns,  free  liberty,  licence,  power, 


for  tin  and  all 
other  metals, 
throughout  cer- 
tain liuidatiiere- 

in  described,  and  to  raise,  make  merchantable,  and  dispose  of  the  same  to  their  own  me ; 
and  to  make  adits,  &c  necessary  for  the  exercise  of  that  liberty,  together  with  the  use  of  all 
waters  and  water-courses,  excepting  to  tlie  grantor  liberty  ^or  driving  any  new  adit  within 
the  lands  thereby  granted^  and  to  convey  any  water-course  over  the  premises  granted^ 
habendum  for  twenty-one  years ;  covenant  by  the  grantee  to  pay  one-cogfatfa  share  of  all 
ore  to  the  grantor,  and  all  rates,  taxes,  &&,  and  to  work  effectually  the  mines  during  the 
term  ;  and  then,  in  failure  of  the  performance  of  any  of  the  covenants,  a  right  of  re-entry 
was  reserved  to  the  grantor :  Held  that  this  deed  did  not  amount  to  a  lease,  but  contained 
a  mere  license  to  dig  and  search  for  minerals,  and  that  the  grantee  could  not  maintain  an 
ejectment  for  mines  lying  within  the  limits  of  the  set,  but  not  connected  with  the  ^ 
ings  of  the  grantee. 

The  grantee  commenced  working  the  mines,  but  after  some  time  discontinued,  not 
prevented  by  the  want  of  water,  or  any  other  ineritable  accident.  The  grantor,  afW 
some  lapse  of  time,  verb&lly  authorized  other  persons  to  dig  for  ore  throughout  part  of 
the  land  described  in  the  deed,  and  met  those  persons  on  part  of  the  land,  and  pointed 
out  the  boundaries  vrithin  which  they  were  to  exercise  the  h'berty ;  and  himself  subse- 
quently entered  into  a  nu'ning  adventure  with  other  persons,  which  was  carried  on  within  the 
Imiits  described  in  the  indenture ;  and  afterwards,  in  consideration- of  the  surrender  of  the 
first  grant,  and  of  certain  pa>'raents,  demised  tlic  premises  to  a  lessee  for  twenty-one  years; 
and  upon  the  execution  of  this  lease,  the  original  deed  was  delivered  up,  but  there  was  no 
surrender  in  writing :  Held  that  these  acts  amounted  to  a  re-entry  by  the  grantor,  inas- 
much, as  unless  referred  to  the  exercise  of  that  right,  they  would  l>e  acts  of  trespass  by  him. 

Held  also,  that  by  55  G.  3.  c  184.  s.  49.,  tlie  commissioners  of  stamps  are  authorised  to 
atamp  letters  of  administration  de  bonis  non,  on  security  given,  and  without  payment  of  the 
duty,  as  well  in  cases  wnere  the  du^  has  been  paid  on  the  original  letters  of  administratioo, 
ae  when  such  letter*  of  administration  have  been  originally  stamped  on  credit. 

and 
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and  authority  to  dig,  work,  mine,  and  search  for  tin,        1819. 
tin  ore,  &c.,  and  all  other  metals  and  minerals  whatso-  .^ 

ever,  throughout  all  that  part  of  the  lands  of  the  said        ^^ 
Thomas  Carlyoti,    commonly  called,  Crinms^    therein 
limited  and  described;  and  the  tin,  tin  ore,  &c*,  and 
other  metals  and  minerals  there  found,  to  raise,  and 
bring  to  grass,  and  there  to  stamp,  spall,  pick,  dress, 
cleanse,  and  make  merchantable,   and  dispose  of,  to 
their  own  use,  at  their  pleasure,  subject  to  certain  re- 
servations;   and  within  the  limits  of  the  set  thereby 
granted  to  dig,  and  make  such  adits,  shafts,  &c.,  and 
to  erect  such  sheds,  engines,  and  other  buildings,  as 
they  should  from  time  to  time  think  necessary  or  con- 
vcnient,  for  the  more  effectual  exercise  of  the  liberties 
thereby  granted,  together  with  the  use  of  all  such  water 
and  watercourses  arising  or  running  within  the  limits 
of  the  set  thereby  granted,  as  were  not  in  grant  to  any 
odier  person  at  that  time,  (except  the  pot-water  be- 
longing or  running  to  the  tenements  of  Crinnis  and 
Mertherij)  with  liberty  to  divert  and  turn  such  waters 
and  watercourses,  except  as  aforesaid,  and  to  cut  any 
channels  for  conveying  the  same  over  any  part  of  the 
lands  lying  within  the  limits  of  the  set,  for  the  purpose 
of  more  effectually  and  beneficially  exercising  and  en- 
joying the  liberties  thereby  granted ;  except  unto  the 
said  Thonias  Carlyon^  his  heirs  and  assigns,  and  his  and 
their  workmen,  &c.,  free  liberty  of  driving  any  new 
adit  from  any  adit  driven,  or  thereafter  to  be  driven, 
within  the  lands  thereby  granted,  and  of  quietly  enter- 
ing into  and  driving  such  new  adits  through  t];ie  same, 
or  any  part  thereof,  and  of  sinking  any  shaft  therein 
necessary  and  proper  for  the  driving  of  such  adit,  into 
any  other  lands  of  the  said  T.  Carhfon^  or  into  the  lands 
VoL.IL  SB  of 
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1819«  qf  axfjro^ie^  person^  at  his  and  tbeir  pleasure;  and 
^^g^  ^IsQ  except  unto  the  said  T.  Carfyon,  hi»  heir»  and  ai- 
^^^  »igf^,  full  liberty  to  convey  any  watercourse  over  the 
{)re<m'ses  granted^  or  any  part  tb^r^of,  in  such  maiUMr 
f^  \ke  or  they  respectively  should  think  meet  for  any 
purpose  whatsQever^  doing  no  injury  to  the  workings  c^ 
c7.  4*  H,  his  partners,  &c. ;  to  have,  hold,  use,  exercise^ 
and  ^njpy  the  said  several  libertie?,  liccncesi  &c  for  the 
term  of  twenty-one  years,  fully  to  be  complete  and 
ende^.  The  indenture  contained  covenants  for  the 
payment  of  an  eighth  share  of  all  ore  to  T.  OirfyoTi^ 
and  that  </•  A.  H.  and  his  partners  would  pay  all  rotes 
and  takes,  and  would  effectually  work  the  premiae% 
and  support  the  adits,  &c,  and  then  contamed  a  pro- 
Tiso,  that  in  case  of  the  neglect  or  failure  in  the  per- 
formance of  any  of  the  covenants,  it  should  be  lawful 
for  Thonuis  Carlyon,  his  heirs  or  assigns,  upon  the 
tandSf  or  any  part  thereof ^  in  the  name  of  the  vohdU  to 
enter  J  and  the  same  to  have  again,  repossess^  and  en* 
joy.  The  special  verdict  then  stated,  that  the  surface 
of  the  lands  was,  during  all  the  time,  occupied  by  the 
i^d  T.  Carlyon,  and  his  tenants  of  the  surface,  and 
that  the  said  <7.  A*  H.,  soon  after  the  execution  of  the 
indenture,  dug  for  tin,  &c.,  and  that  about  the  month 
of  Jidy^  1806,  the  said  «/.  A,  //.  made  an  excavation 
or  adit  within  the  limits  hoiizontally  into  the  earth,  from 
the  sea  shore,  upon  the  level  of  the  sea,  about  seven  or 
eight  fathoms,  when  it  cut  a  vein,  containing  a  small 
quantity  of  copper  ore,  and  that  the  said  J.  A.  If.  then 
worked  on  the  course  of  this  vein  towards  the  west, 
and  got  a  small  quantity  of  copper,  but  none  of  the 
copper  ^as  sold,  and  tto  profit  was  made,  nor  wereuany 
does  rendered  to  the  said  T.  Carlyon  in  respect  thereof; 

and 
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and  that  J.  A.  H*  afterwards  pointed  out  a  spot  within        1819* 
the  limits  where  he  intended  to  sink  a  shaft  down  to  ^ 

the  adity  and  four  pins  were  sunk  in  the  ground  to  Mhau 
mark  out  the  spot,  but  no  such  shaft  was  ever  made, 
nor  any  building  erected,  or  other  work  'done  by 
J*  A.  H.  within  the  limits  aforesaid ;  and  that  </.  A.  H. 
did  occasionally  work  within  the  limits,  until  about  six 
weeks  befpre  he  died ;  when  declaring  that  it  was  not 
worth  while  to  work,  and  that  he  would  not  work  any 
more  in  any  of  the  exqavations  or  adits,  he  directed  the 
materials  to  be  removed,  and  that  all  the  timber  tl^at 
was  there  should  be  knocked  away  and  carried  off.  In 
pursuance  of  which  direction,  the  timber  was  knocked 
away  and  entirely  removed,  excepting  one  piece  of 
timber  of  very  small  yalue^  which  the  men  refused  to 
knock  away  on  account  of  the  danger  to  themselves  in 
doing  so ;  and  the  sea  filled  up  the  entrance  of  the  ex- 
cavation or  adit«  It  then  stated  the  death  of  J.  A.  H. 
iritestate,  and  the  grant  of  letters  of  administration  to 
Necel  Norway i  one  of  his  creditors^  on  which  a  stamp- 
duty  had  been  paid,  on  the  sum  of  300/.  only,  being 
considerably  less  than  the  value  of  the  property  sought 
to  be  recovered  by  the  action.  Nevel  Norway  having 
di^i  letters  of  administration  de  bonis  non  were 
granted  on  the  di\i  August^  1815,  to  George  Hanley, 
the  lessor  of  the  plaintiff,  the  only  child  of  J.  A.  H.^ 
which  were  stamped  by  the  commissioners  of  his  ma*  ' 
jcsty's  stamp  duties,  with  a  stamp-duty  of  3000/.  upon 
security  given,  and  mthoiit  payment  of  the  duty  under 
the  statute.  Neither  <7.  A.  H.  nor  his  administrators  or 
assigns  were  in  any  manner  prevented,  either  by  water 
or  any  other  inevitable  impediment  from  working 
within  the  limits.    In  October^  1809,  no  person  having 
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1819.        in  the  interval  dug  for  any  ore,  one  William  Brcnxmj  on 
'  _  behalf  of  Joshua  Rowe,  and  other  persons,  entered  into 

^imt        a  negociation  with   Thomas  Carlyon  for  a   set  to  be 
made  and  granted  by  the  said  T.  C.  to  the  said  J*.  Ron:^ 
and  the  other  persons,  authorising  them  to  dig  for  tin, 
&c.  and  all  other  metals  and  minerals  throughout  part 
of  the  lands  described  in  the  former  indenture ;  which 
set  T.  Carlyon,  about  1 1th  October,  1809,  verbally  agreed 
to  make,  and  settled  with  W.  Brawn  as  to  the  amount 
of  the  dues  to  be  reserved  on  such  set.     In  the  month 
of  Naoember,  1809,,  71  Carlyon  and    W.  Brawn  met 
J.  Rawe  and  one  J.  Kroger  on  part  of  tlie  land  de- 
scribed   in    the  former  indenture;    and   T.   Carlyon 
pointed  out  some  of  the  boundaries  of  the  set  to  be 
made  to  J.  Rawe  and  the  other  persons^  and  wished 
them  success  in  their  undertaking ;  and  shortly  after 
this  the  said  J.  Rawe  dug  for  copper,  copper  ore,  &c, 
within  the  limits  of  the  verbal  agreement.      On  the 
lOth  day  of  July,  1810,  T.  Car/j/on  became  jointly  con- 
cerned   and    interested   with    Oliver    Woodcock,   John 
Came,  arcl  various  other  persons,  in  the  mining  and 
searching  for  tin  and  tin  ore  in  certain  other  lands, 
part  whereof  lay  within  the  limits  of  the  indenture  of 
the  1st  of  March,  1806;  and  upon  that  occasion  a  me- 
morandum of  agreement  was  made  and  entered  into  by 
T.  Carlyon  and  those  persons  under  which  the  co-ad- 
venturerjj  engaged  therein  dug  for  tin  and  tin  ore,  &c. 
within  the  limits  of  the  first  indenture,  and  raised  and 
got  a  small  quantity  of  tin  and  tin  ore  therefrom,  and 
rendered  the  dues  payable  in  respect  thereof  to   Tl 
Carlyon.      On  the  12th  of  January,  181 1,  another  in- 
denture was  made,  sealed  with  the  seal  of  T.  Carlyonj 
ft&d  by  him  delivered  to  J*  Rawe,  by  ^hich  said  last* 

mentioned 
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mentioned  indenture,  it  was,  amongst  other  things,  wit-  181 9« 
nessed,  that  as  well  in  consideration  of  the  sicnender  of  ■ 
a  certain  grant  or  set  hearing  date  the  \st  day  of  agahut 
March,  1806,  made  and  granted  by  the  said  T.  Carlyon 
to  the  said  J.  A.  i/«,  being  the  indenture  of  the  Ist 
March y  180G;  as  in  consideration  of  certain  payments 
the  said  T,  Carlyon  demised  the  premises  in  question  to 
t7.  RoTiDe  for  twenty-one  years.  Upon  the  said  T. 
Carlyon  delivering  this  indenture,  dated  12th  January^ 
1811,  Xo  J.  Bxme^  the  latter,  who  had  previously  got 
possession  of  the  one  bearing  date  \%lMarchy  1806, 
being  the  holder  of  a  sixty-fourth  share,  as  a  fellow-ad- 
venturer with  t7.  A.  H.  under  it,  delivered  up  that  in^ 
dentttre  to  T.  Carlyon,  biU  no  surrender  in  writing  was 
ever  made  or  executed  thei^eof  to  the  said  T.  Carlyon. 
The  limits  mentioned  and  described  in  this  last  (inden- 
ture, dated  January  12th,  1811,  were  not  co-extensive 
with  the  limits  mentioned  and  described  in  the  inden- 
ture dated  March  1st,  1806,  and  the  works  constructed 
by  the  said  <7.  IUm)e  were  at  a  distance  from  and  did 
not  communicate  with  any  part  of  the  works  done  by 
the  said  <7.  A.  H.,  nor  were  in  any  manner  connected 
therewith.  After  the  making  of  the  indenture  dated 
January  12th^  1811,  J*  Bowe  continued  to  dig  for  cop- 
per and  copper  ore,  and  other  metals  and  minerals 
within  the  limits  specified,  and  dug  and  made  a  mine 
therein,  and  got  quantities  of  copper  and  copper  ore 
therefrom,  and  disposed  of  the  same,  and  rendered  the 
dues  to  T.  Carlyon,  And  J.  B&me^  for  the  purpose  of 
more  effectually  prosecuting  the  works,  erected  a  count- 
ing house,  stables,  and  other  buildings  within  the  limits. 
There  never  was  any  building  within  the  same  limits 
except  those  erected  and  built  by  J.  Rawe  since  the 
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lil9«        execution  of  the  last  indenture.    The  surface  of  Ak 
ground  under  which  the  workings  of  J.  A.  H.  were 

a|gMj#  made  was  waste  land  which  was  in  possession  df  the 
said  T.  Carlyorij  and  since  the  execution  of  the  inden- 
ture of  the  12th  January y  1811,  the  persons  claiming 
under  the  same  have,  by  the  permission  of  71  Carfytmf 
got  stone  on  the  waste  ground,  and  used  a  road  orer  it| 
and  have  paid  money  to  T.  Carlyon  for  the  getting  of 
such  stone,  and  the  use  of  the  road.  The  spedal  ver- 
dict then  set  out  the  entry  of  the  lessor  of  the  plaintifl^ 
the  demise,  and  the  ouster.  The  case  was  ai^ed  at 
the  sittings  before  last  Easter  term,  at  Serjeanif  hm^  by 

Adam  for  the  lessor  of'  thcf  plaintiff.^  This  instru- 
ment is  not  a  mere  licence^  but  a  lease  on  which 
ejectment  will  lie.  It  is  not  disputed  that  eject- 
ment will  lie  for  a  mine ;  now  this  is,  in  l^al  efiectf 
a  demise  of  a  mine.  Where  all  the  profits  of  lands 
are  demised  the  land  itself  passes,  Co,  LiiL  4.  b.,  and 
he  gives  the  instance  of  the  lands  passing  bj  the 
grant  of  the  boillourie  of  salt*  The  same  law  was  also 
laid  down  in  Parker  v.  Phmmei' {a\  The  Ciueen  v. 
Winter  (&),  and  in  Parramour  v.  Yardley.  {c)  So  if  the 
most  signal  profit  of  the  land  be  granted,  the  land  itoelf 
passes  as  in  the  cose  of  the  prima  tonsura,  Ward  y.  iV- 
iifer  (J),  the  fold  course,  Co.  Lift.  6.  a.,  herbagtum, 
Wfieeler  v.  Totdson  (e),  prima  vestura,  Keilw.  1 18.  Pal- 
mer,  174.,  1  Ventris,  393.  Lord  CokCi  indeed^  Co. 
Litt.  4.  b.,  intimates  an  opinion  to  the  contrary  in 
these  two  latter  cases,  but  the  case  of  Tkragmoriim  v. 
Traa/  {/)  confirms  the  former  authorities.     Then  did 

(a)  Cro.  Eliz.  190.  (6)  2  Salk,  58S. 

(c)  Plmvd.  539.  (</)  Cro,  Car,  S62. 

(e)  liardres,  530.  (/)  Phw,  145. 
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all  the  profits  pass  by  this  demise.  It  appears  ih&t  by 
the  iddenture  full  and  Tree  liberty  was  given  to  dig  tot 
all  tin,  tin  ore,  &c.  ahd  all  other  metals  and  minehils 
tbroDghout  all  the  demised  lands.  This  is  tantainotiiil 
to  a  sole  grant  of  all  the  minerals.  For  two  ihdividuall 
cannot  both  have  fall  liberty  to  dig,  &c.  one  mtikt  inteiv 
fere  with  the  other.  Then  there  is  the  power  to  makli 
adits,  and  the  use  of  all  the  watercourses  i  and  ftn  exclii- 
sive  right  to  the  adits,  amounts,  in  fact,  to  ail  excldsi^l! 
right  to  the  ore ;  for  the  ore  cannot  be  got  but  by  thb 
adits.  Then  the  right  to  erect  sheds,  the  use  of  all  the 
water,  the  right  to  make  watercourses  and  to  use  them^ 
are  all  conclusive  to  shew  that  an  interest  in  the  Ml 
passed.  And  the  powers  expressly  reserved  to  CarfyM 
are  to  the  same  effect.  For  unless  the  soil  had  beM 
granted  to  Hanleyf  there  could  be  no  reason  for  mttklng 
such  reservations.  Then  there  is  the  proviso  that  in 
case  of  the  breach  of  any  of  the  covenants  CaHytM 
might  enter  on  the  demised  premises  add  reposseu 
them.  Now  unless  be  had  previously  been  out  of  poe« 
session  he  could  not  enter  and  repossess.  It  is  said  that 
the  words  used  are  only  words  of  licence*  That  mvf 
be  soy  and  still  they  may  amount  to  a  demise  of  the 
land.  For  it  is  laid  down  in  Bacon  Abr.  tit  Leatesi  JLi 
that  <^  whatever  words  are  sufficient  to  explatti  the 
intention  of  the  parties  that  the  one  shall  divest  himsdf 
of  the  possession^  and  the  other  come  Into  it^  for  such  k 
determined  time,  such  words,  whether  they  rtin  in  the 
form  of  a  licence,  covenant,  or  agreement,  will|  in  coil* 
struction  of  law,  amount  to  a  lease."  To  the  same  ei^ 
feet  are  the  cases  of  Trevor  v.  Roberts  (a),  nrqgmorion 

(a)  UanU  Z96. 
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V.  Traa/  (a),  Havfrgil  v.  Hare(b),  Ji'pstfn  v.  Jaei- 
son  (c),  ami  Itig/U  v.  Pi-octor  {d),  where  Yates  J.  ob- 
sei'ved,  that  the  instrument,  even  as  a  licence  to  iuhabil* 
amounted  to  a.  lease.  The  case  of  Chetham  v.  JVilliam- 
son  {e)  is  \ery  distinguishable  from  the  present.  There 
it  was  held  to  amount  only  to  a  licence,  and  wa&  not 
considered  as  a  grant,  because  there  was  no  excIofiJTe 
right  in  the  grantees  to  get  the  conls.  but  only  a  con- 
current one  with  the  grantor.  And  the  opinion  of 
ZiO-wrence  J.  seems  there  to  have  turned  upon  two  points 
which  do  not  exist  here;  for  here  C'aW^on  was  seised 
of  the  legal  estate  and  no  livery  was  necessary,  it  being 
only  a  lease  for  years.  Then  if  this  amounts  to  a  lease, 
the  second  question  is,  whether  there  has  been  any  re- 
entry by  which  it  has  been  avoided.  Now  in  order  to 
constitute  a  re-entry,  the  party  must  enter  with  an  intent 
to  put  an  end  to  the  lease. ,  Bnt  that  was  not  done  here ; 
fcr  neither  the  transactions  witli  Brawit,  nor  the  agree- 
ment with  Uawe,  who  was  a  co-adventurer  with  Hanln/, 
amount  to  it.  Suppose  Carlyon  had  brought  an  action 
for  a  breach  of  covenant,  these  transactions  could  not 
have  been  pleaded  in  bar  to  it.  But  the  strongest  fact 
of  all  is,  that  in  the  last  set  there  is  a  recital  which 
shews  that  the  lease  to  Hanky  was  then  in  force;  for 
it  recites  that  that  set  was  granted  in  consideration  of  the 
surrender  of  the  lease  to  Hartley ,-  that  therefore  is  a  de- 
\  ctaration  by  the  lessor  that  the  lease  was  then  in  force, 
and  that  his  previons  acts  were  not  done  with  the  intent 
of  putting  an  end  to  it.  As  to  the  third  point,  that  the 
stamp  on  the  letters  of  administration  is  not  sufficient,  it 


(a)  Plowd.145. 
(0  2X«..  194. 
(e)!  4  Eut,  W9. 


(4)  Iltulilr.  250/ 
(rf)  4  Burr.  2209. 
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is  enough  to  advert  to  55  G.  3.  c.  184.  55.  45.  and  49.|         1819. 
by  which  the  commissioners  of  stamps  are  authorised        ' 
to  stamp  letters  of  administration  de  bonis  non^  and        agamtt 
to  give  credit  for  the  duty. 

Wylde,  contra*  As  to  the  stamp,  it  is  to  be  observed, 
that  the  act  in  the  49th  section,  seems  only  to  give  power 
to  stamp  the  letters  of  administration  de  bonis  non 
upon  credit^  where  the  original  letters  have  been  also 
stamped  upon  credit,  under  the  45th  section.  Her^ 
however,  the  duty  was  paid  on  the  original  letters  of 
administration.  (The  G)urt,  however,  intimating  their 
opinion^  that  the  case  fell  clearly  within  the  operation 
of  the  49th  section,  which  applied  both  to  cases  where 
the  duty  had  been  paid  on  the  original  letters  of  admi- 
nistration,  and  those  where  it  had  not  been  so  paid; 
he  gave  up  the  point).  As  to  tlie  secopd  pointy  even 
supposing  this  instrument  a  lease,  there  has  been  a 
sufficient  re-entry  under  the  proviso  for  that  purpose 
to  put  an  end  to  it.  First,  it  is  to  be  observed  that 
Carlyon  was  already  in  possession  of  the  lands  on  which 
the  entry  was  to  be  made ;  for  he  was  to  enter  on  the 
lands  described  in  the  set.  In  such  a  case  no  entry  is 
necessary.  Co.  Liit.  218.  a.  Diggers  case,  5th  reso- 
lution, (a)  Shepherd's  Touchstone^  Condition^  c.  6.  But* 
ler  and  Baker's  case.  (J)  If,  therefore,  a  party  be  either 
entitled  to  the  legal  possession,  or  be  in  possession,  and 
the  condition  be  broken,  no  entry  is  necessary.  But  if 
a  re-entry  was  necessary,  there  has  been  a  siifficient 
re-entry  here.  For  in  the  case  last  cited,  it  is  expressly 
laid  down,  that  an  entry  may  be  made  by  acts  without 

(a)  1  Rep.  174.  (b)  8  22<5p.2«. 

words. 


re-entry.  Co.  Litt.  245.  b.  Vinex 
3.  17.  Jf^Jimtigton's  case,  (a) 
re-entry  by  Carlyon  did  exist ;  m 
ferred  to  that  right,  are  clearly  a 
authorised  the  workings  by  Rcnce 
pointed  out  the  boundaries,  wisi 
time  success ;  nnd  in  fact  resume 
lauds.  He  participated  in  the 
worked  himseir,  in  conjunction  w 
iu  another  part  of  the  lands, 
presumption  be  made,  that  all 
suance  of  his  right  of  re-entry,  hi 
in  almost  every  part  of  the  land 
gticw  that  sucli  presumption  0 
made.  Then  can  the  mere  dccli 
the  set  to  Rowe  overcome  thi 
and  besides,  it  being  clear  th; 
vaguely  worded,  it  is  not  impr 
might  suppose  that  the  manual  del 
to  Carlt/on  amounted  to  a  surrci 
first  point  made  by  the  plaintiff,  it 
mcnt  docs  not  amount  to  a  lease, 
the  question  is  not  to  be  dete 
wording  of  the  instrument;  but 
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that  its  fbrm  is  that  of  a  licence.  Then  there  is  no  con-        1819.  . 
sideration  stated  to  be  given  for  it^  and  nothing  certaia 
granted  by  it;  for,  at  the  time,  it  was  not  clear  that  any        mUui 
thing  existed  which  could  be  granted.    It  is  a  licence  to 
searbh,  reserving  no  rent,  except  in  the  case  that  some- 
thing was  found.     If,  therefore,  the  lessor  parted  with 
his  land  on  those  terms,  it  would  be  a  most  unprofit- 
able bargain.     Then  if  this  were  a  lease,  Hanley  alone 
would  take,  and  not  his  co-adventurers,  for  tliey  are  not 
parties  to  it.     But  if  a  licence,  they  would  take.     No 
case  can  be  cited  of  ejectment  lying  for  an  unopened 
mine;  for  how  can  the  sheriff  deliver  possession  of  it? 
And  as  this  is  a  grant  of  precise  and  distinct  powers, 
no  other  powers  pan  be  given  by  inference,   Th^n  what 
are  given?  only  the  liberty  to  search  for  minerals^ 
and  not  the  miner^^ls   themselves,      {n  the  granting 
part  of  the  deed  and  the  habendupi,  there  is  no  doubt ; 
antt}  it  is  only  where  those  parts  of  the  deed  are  doubt- 
fi)I,  that  they  can  be  enlarged  by  reference  to  the  other 
parts    of  the    deed.      In  Noi-way  v.  Roe  (a).    Lord 
EldoHf  speaking  of  this  individual  instrument,  sap, 
that  it  is  nothing  like  a  demise  of  mines.     That  is, 
therefor^  an  authority  on  this  very  point.    The  case  of 
Chetham  v.  Williamson  {b\  strongly  shews  that  a  grant 
of  this  sort  is  not  exclusive  of  the  grantor.     And  the 
words  "  full  right,"  on  which  stress  has  been  laid,  only 
mean  ^^  free  and  undisturbed,"    but  not,  ^^  exclusive" 
right;   Lord  Mountjqi/s  case,  {c)     The  cases  of  the 
boillourie  of  salt,  prima  vestura,  &c.  are  all  either  cases 
pf  grants  of  the  whole  profits  of  the  land,  or  the  whole 
profits  of  the  land  for  a  certain  time.     But  here  mere 

(a)  19  Ve$.jun.  158.  (A)  4  jSa$i,  469. 

(c)  Jnd,  S(yi,     God,  6.  17. 

partial 
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partial  profits  of  the  land  are  granted,  for  tliis  is  not  a 
grant  of  all  the  mineraU,  but  of  the  smelting  minerals 
only ;  and  there  is  a  material  distinction  between 
partial  profits  and  chose  which,  though  they  are  the 
partial  profiu  for  the  whole  year,  are  nevertheless  the 
whole  profits  for  a  time.  This  instrument,  therefore, 
does  not  amount  to  a  lease,  nnd  as  no  interest  in  the 
land  GuHicient  to  maintain  ejectment  passed  under  it, 
the  defendant  is  entitled  to  the  judgment  of  the  Court. 
Ciir.  adv.  x^t. 


Abbott  C.  J.  now  delivered  the  opinion  of  the 
Court. 

This  case,  which  came  before  the  Court  upon  a 
special  verdict,  was  lately  arguL-d  at  Serjeants'  Inn,  be- 
fore my  Brothers  Baj/Ici/,  Hdroyd,  and  myself;  my 
Brothei-  Best  declining  to  attend,  by  reason  of  his 
having  been  formerly  engaged  as  counsel  in  the  cause. 

Upon  the  argument,  three  principal  questions  were 
made ;  first,  as  to  the  sufficiency  of  the  stamp  ujKin  the 
letters  of  administration  under  which  the  lessor  of  the 
plaintiff  claimed ;  secondly,  upon  the  legal  effect  and 
operation  of  the  indenture  of  the  first  o?  March,  1806; 
viz.  whether  this  indenture  operated  as  a  demise  of  the 
metals  and  minerals,  so  as  to  vest  in  the  lessee  a  I^al 
estate  therein,  during  the  term,  upon  the  conditioDs  men- 
tioned in  the  deed,  or  only  as  a  licence  to  work,  and  get 
the  metals  and  minerals  that  might  be  found  within  the 
limits  described ;  ^nd,  supposing  '.he  indenture  to  oper- 
ate as  an  actual  demise  of  the  metals  and  minerals, 
then,  thirdly,  whether  the  acts  done  by  the  grantor, 
and  under  hiii  authority,  amount  to,  and  are  to  be  con- 
udered  as  a  re-entry  under  the  proviso,  so  as  put  an 
end  to  the  Uxm  of  years  created  by  the  deed. 

UpOD 
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Upon  the  question  relating  to  the  sufficiency  of  the        1819. 
stamp,  our  opinion  was  given  at  the  time  of  the  argu-  j^^^ 

ment,  and  it  is  not  necessary  to  say  more  on  that  sub-  c^gomj* 
ject.  Upon  the  second  question,  it  was  argued,  on  the 
part  of  the  lessor  of  the  plaintiff,  that  the  indenture  of 
the  first  of  March,  180G,  operated  as  an  actual  demise 
of  the  metals  and  minerals,  and  conveyed  the  legal 
estate  in  them  during  the  term,  as  a  chattel  real.  This 
proposition  is  necessary  to  tlie  maintenance  of  the  pre* 
sent  action,  because  if  the  deed  operated  as  a  licence 
only,  then,  admitting  that  a  party  claiming  under  such 
a  deed,   and  who  should  have  actually  opened  and 

« 

worked,  and  should  be  in  the  actual  possession  of  a 

mine,  might,  if  ousted  of  such  possession,  maintain  an 
ejectment,  yet  Such  a  right,  supposing  its  existence, 
(and  upon  the  question  of  its  existence  it  is  not  necies- 
sary  for  us  to  decide,)  would  not  sustain  the  present 
action,  inasmuch  as  the  defendant  was  not  shewn  to  be 
in  possession  of  any  mine  worked  under  tlie  deed  in 
question,  but  only  of  other  mines  and  parts  of  the 
metals  and  minerals  lying  at  a  distance  from  the  work- 
ings of  the  grantee ;  and  which  workings  had  even  been 
long  abandoned  by  him.  It  is  our  opinion,  that  this 
deed  operates  as  a  licence  only. 

The  doubt  has  arisen  from  the  inaccuracy  of  some  of 
its  expressions,  which,  seem  to  import  that  the  grantor 
supposed  himself  to  have  done  that  by  the  granting 
part  of  the  deed,  which  it  is  insisted  on  by  the  defend- 
ant, the  words  of  the  granting  part  do  not  warrant. 
But  this  instrument,  though  inaccurate,  is  a  regular 
formal  deed,  containing  all  the  formal  or  orderly  parts 
of  a  deed  of  conveyance^  enumerated  by  Lord  Cake^  (in 


of  ihe  pretni«e«  or  granting  part 
stated  by  hotCt  OAe,  a,  "  to  coi 
of  the  tenements"  to  be  conveye< 
its  granting  part,  does  not  purpoi 
the  metaU  or  minerals  therein  < 
technical  words  of  demising  x 
known  and  usually  adopted  in  a 
intent  is  to  demise  the  land,  i 
but  the  purport  of  the  granting 
is  to  grant,  for  the  term  therein 
licence,  power,  and  authority,  tc 
search  for  metals  and  mtnemls, 
lands  therein  described,  and  tc 
metals,  and  minerals  only,  th 
term  be  there  found,  to  the  us< 
partners,  &c. ;  and  it  gives  also  l 
more  eiTectual  exercise  of  tlic 
Instead,  therefore,  of  parting  i|rii 
mising  all  the  several  ores,  me 
were  then  existing  within  the  )ai 
grant  of  such  parti  thereof  only 
licence  and  power  given  to  sear 
within  the  described  limits,  whicl 
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the  gi*antor  parting  with  no  estate  or  interest  in  the  1819. 

reat      If  so,   the  grantee  had  no  estate  or  properly  in  — * 
the  land  itsclfi  or  any  particular  portion  thereof,  or  in        agamM 


any  part  of  the  ore,  metals,  or  minerals,  ungot  therein; 
but  he  had  a  right  of  property  only,  as  to  such  part 
thereof  as  upon  the  liberties  granted  to  him  should  be 
dug  and  got.     Tliat  is  no  more  than  a  mere  right  to  a 
personal  chattel,  when  obtained  in  pursuance  of  incor- 
poreal privileges  granted  for  the  purpose  of  obtaining  it, 
being  very  different  from  a  grant  or  demise  of  the  mines, 
or  metals,  or  minerals,  in  the  land ;  and  is  such  a  right 
only  as,  under  the  circumstances  stated  in  this  case,  is 
not  sufficient  to  support  the  present  action  of  ejectuient. 
This,  "we  think,  is  the  effect  and  operation  of  the  deed, 
considering  it  with  reference  to  its  granting  part  only; 
Mid  wc  are  fortified  in  this  opinion  by  the  construction 
given  to  similar  words  of  grant  in  Lord  Mountjoy^s  case, 
Godb.  18.,  1  And.  307',  and  4  Leo.  147. ;   and  in  Che- 
tkam  y.  WiUiamson^  4  East^  469. ;  even  if  the  liberty 
granted  be  to  be  considered  a  liberty  to  get,^  exclusive  of 
the  grantor ;  and  a  fortiori,  if  it  be,  as  in  those  cases,  to 
bp  considered  as  not  exclusive :  that,  however,  is  a  point 
whichi  it  is  unnecessary  for  us  now  to  decide.     It  was 
contended,  that  in  order  to  make  a  demise,  or  to  pass 
such  an  interest  in  the  soil  as  will  support  an  ejectment, 
formal  words  of  demise  need  not  be  used;    and  that 
words  importing  an  intent  in  the  grantor  to  divest  him- 
self of  the  possession  for  a  time  and  vest  it  in  another, 
operate  in  law  as  a  lease,  whatever  may  be  their  form ; 
and  further,  that  worfls  shewing  such  intent  appear  in 
different  parts  of  this  deed.     The  words  alluded  to  are 
such  as  these^  viz.  <^  the  land  hereby  granted,"    *<  the 
groupd  and  premises  hereby  granted,"  and  **  the  land 
or  ground  hcr^l>)r  granted/'  which  occur  in  some  of 

the 
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IS  19..        the  clauses  and  covenants  of  the  deed;    and   among 
■"■"•         others,  in  the  clause  of  re-entry,  upon  which  particular 
againti        reliance  was  placed.     A  proviso  for  re-entry  is  in  itself 
^°'        not  less  applicable  to  a  licence  to  dig,  work,  mine,  and 
search  for  metals  and  minerals,  than  to    ^  demise  of 
metals  and  minerals,  because,   under   such  a  licence^ 
'  works  may  be  effected,  and  3  corporal  possession  bad, 

which  it  may  be  competent  for  the  grantor  to  resume ; 
so  that  the  argument  rests  upon  the  particular  expres- 
sions used  in  the  deed,   and  not  upon  the  nature  or 
quality  of  the  clauses  or  provisions  in  which  they  are 
used.     These  expressions  may  probably  be  attributed 
to  want  of  care  and  caution  in  the  preparation  of  the 
deed ;  but  supposing  them  not  to  be  attributable  to  in- 
advertency, or  supposing  that  we  should  not  be  jnsti* 
fied  in  so    attributing  them,  still  they  can,   in  our 
opinion,  have  no  further  effect,  than  to  shew,  that  the 
grantor  who  used  them    supposed    that    the  soil  or 
minerals,  and  not  a  mere  liberty  or  privilege,  passed  by 
I  his  deed ;  and  if  the  words  used  in  the  granting  part  of 

I  the  deed  were  of  doubtful  import,  and  would  bear  the 

construction  for  which  the  lessor  of  the  plaintiff  con« 
tends,  such  doubtful  words  of  grant,  aided  by  the 
others,  shewing  the  intent,  might  he  sufficient  to  pass 
the  land  or  soil,  or  minerals  themselves,  and  to  sup- 
port an  action  of  ejectment.  But  whatever  doubts 
these  expressions  may  cast,  yet  wc  think  they  are  not 
sufficient  to  vary  the  construction  that  must  be  given  to 
the  words  of  the  granting  part  of  this  deed,  as  those 
words  are,  in  themselves  alone,  plain  and  not  of  doubt- 
ful import,  and  as  the  proper  office  of  that  part  of  the 
deed  is,  to  denote  what  the  premises  or  things  are 
that  are  granted,  and  is  the  place  where  the  intent  of 
the  grantor,  and  what  he  has  actually  done  in  that  re- 

spectt 
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spect)  is  more  particularly  to  be  looked  for,  recourse  1819. 
must  be  had  to  the  proper  and  efficient  part  of  the 
deed^  to  see  whether  he  has  actually  granted  what  it 
is  urged  his  expressions  denote  that  he  supposed  that 
he  had  granted :  for  the  question  properly  is  not  what 
he  supposed  he  had  done,  but  what  he  really  has 
done  by  his  grant.  For  these  incorrect  expressions, 
the  precise  import  of  which  he  might  not  accurately 
attend  to,  are  not  sufficient  to  constitute  a  grant,  or  to 
operate  so  as  to  extend  the  grant,  by  converting  the 
things  granted  from  incorporeal  to  coiporeal,  and  from 
chattels  personal  when  gotten,  into  a  chattel  real,  pre- 
viously to  their  being  gotten,  which  must  be  the  case, 
if  we  were  to  adopt  the  reasoning  on  behalf  of  the 
lessor  of  the  plaintiff,  as  to  the  effisct  and  operation  of 
the  deed,  and  which  would  carry  the  rights  of  the 
grantee  much  further  than  the  grant  of  a  licence  or  au- 
thority extends. 

Upon  the  third  question  we  are  also  of  opinion  in 
favour  of  the  defendant,  and  think  the  acts  mentioned 
in  the  special  verdict  as  done  by  the  grantor,  and  under 
his  authority,  amount  to,  and  are  to  be  considered  as 
a  re-entry  under  the  proviso  so  as  to  put  an  end  to  the 
term  created  by  the  deed.  It  is  clear  that  the  grantor 
had,  under  the  proviso,  a  right  to  re-enter  by  reason 
of  the  grantee's  breach  of  covenant  in  not  effectually 
working  when  not  prevented  by  water  or  other  inevi- 
table impediment.  The  acts  done  either  by  the  grantor 
himself,  or  under  his  authority,  on  part  of  the  lands 
within  the  above  limits,  either  in  consequence  of  his 
negociation  and  agreement  with  JV.  Brown^  or  of  his 
agreement  with  Oliver  Woolcock  and  others,  or  of  bis 
indenture  made  to  J.  Rcme^  amount  in  law,  we  think, 

Vol.  IL  3  C  to 


the  ore,  metals,  aiid  minerals  \ 
unless  ttosc  acts  be  deemed  t 
the  grantor,  and  a  remitter  ol 
by  a  dGterminatton  of  his  gn 
shew  that  those  acts  must  be  i 
tax  entry  and  remitter.  In  Pi 
if  a  person  having  a  right  ol 
so  that  the  disseisee  might  ha 
if  he  was  a  stranger,  the  law 
shall  he  punished  it  shall  be  an 
So  in  Co.  Lilt.  55.  entry  intc 
of  the  lessee,  and  cutting  down 
not  excited  out  of  the  demis 
implied  ouster,  and  a  determi 
it  would  otherwise  be  a  wroi 
putting  in  |)is  beasts  to  use  t 
also  considered  as  a  determini 
Co.  UtL  245.  b.  the  mulier's 
Upon  his  own  head,  and  cutti 
ging  the  soil,  or  taking  any  \ 
terruptions,  for  (the  book 
bastard  shall  punish  htm  in  : 
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It  was  ur^ed  on  ^jie  part  of  the  lessor  of  fjie  |j|^iiff^9  ]^\^^ 
J}iaf  tjie  words  of  tjie  deed  of  the  12^|i  Jflmart/^  l^il,  "^ 
pj  which  t}iat  deed  is  expressed  to  be  macje  partly  in  jgw*** 
consideration  of  the  surrender  of  the  grant  of  JS^p,  '-• 

together  wit}i  the  fact  of  tjie  actual  receipt  of  the  (]eed 
of  that  date  by  Mr.  Carb/oUf  from  Mr.  E^^  iqfo 
whose  bands  it  had  come,  shewed  that  none  of  the  acts 
done  by  the  grantor,  were  or  were  jntendec^  to  ^e  a  , 

re-enfry  under  the  proviso  contained  in  the  (}e^  of 
1806.  But  we  think  such  an  e^^^t  cfinnot  prpperly  ^e 
given  to  those  circumstances,  and  that  they  ought  to 
be  considered  only  as  matters  of  cautiop,  inte^deil  to 
prec|u(|e  the  question  whicji,  unfortupatcly,  |ias  since 
been  raised.  If,  therefore,  the  izrant  in  question  can 
be  considered  to  have  beep  a  demise  of  the  land^  or  of 
all  the  ores^  metals,  and  minerals  within  the  limits  de- 
scribed, yet  it  was  determined  by  the  above  acts  done 
by  the  grantor^  or  under  jiis  authority,  amounting  in 
law  to  a  re-entry :  in  which  case  the  present  action  of 
ejectment  cannot  be  maintained.  For  these  reasons, 
the  judgement  of  the  Court  must  be  for  the  defendant. 

Judgement  for  the  Defendant. 


Barclay  and  Otliers  against  Faber.  julisfsth. 

rPHE  defendant  was  arrested  in  t|ie  vacation  at  the   A  defendant, 
^     suit  of  Messrs.  TAuret  md  Co.  of  jpariSf  and  on   from  arrest  at 
the  first  day  of  tjiis  term  a  rule  nisi  was  obtained  arrestedorm 

insufficient  affi« 
davit  to  bold  to  bail>  and  afterwards,  on  that  ground,  discharged  out  of  custody.  During 
bis  imprisonment,  another  creditor,  without  collusion  with  the  former^  lodged  a  detainer 
against  him :  Held  that  such  detainer  was  properly  lodged. 

3C  2  for 


I 
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1819.        fo^  ^^  defendant  to  be  discharged  out  of  custody  on 

■         filing  common  bail^  on  the  ground  of  a  defect  in  the 

lu,^^^^^      affidavit  to  hold  to  baiL     That  rule  was  afterwards 

ff^  made  absolute.  On  the  second  day  of  term  the  plain- 
tiffi  lodged  a  detainer  against  him,  having  employed  the 
same  attorney  as  Messrs.  Thwret  and  Co.  A  rule  m'si 
was  obtained  to  discharge  the  defendant  out  of  custody 
as  to  this  suit  also.  On  shewing  cause  the  affidavits 
filed  against  the  rule  fiilly  negatived  all  collusion  be- 
tween the  plaintiffii  and  Thuret  and  Co. 

Gaselee  and  fVylde  shewed  cause.     All  collusion  is 
n^atived,  and  the  defendant  being  in  custody  was  law- 
<  fully  detained  by  the  plaintifis.    The  ground,  therefore, 
on  which  the  motion  was  made,  wholly  fails. 

Cutwoody  in  support  of  the  rule^  relied  on  Spence  v. 
Stuart  (a),  as  precisely  in  point  There,  as  in  the  pre- 
sent cas^  it  was  ruled  that  the  original  arrest  being  bad, 
the  detainer,  which  was  founded  upon  it,  was  bad  alsa 

Per  Curiam.  The  case  of  Spence  v.  Stuart  was  de- 
termined on  a  different  ground.  There  the  party  ar- 
rested was  privileged  from  arrest  at  the  time;  and  it 
would  manifestly  be  a  violation  of  the  privilege  if  he 
were  not  placed  by  the  Court  in  the  same  situation  as 
if  no  such  arrest  had  been  made;  but  here  the  par^^, 
though  not  properly  arrested  at  first,  was  not  privileged 
from  arrest  at  the  time^  and  that  makes  all  the  differ- 
ence between  the  two  cases. 

R«1e  discharged. 

(a)  Z£0»t$  801 
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1819. 

Hewitt  one,  &c.  against  Bellott.  j^sth, 

A  CT][ON  for  an  attorney's  bill  for  business  done  in   More  than  one- 
chancery.     The  bill  had  been  referred  by  the  Vice   ^[^^  wu° 
Chancellor,  to  one  of  the  masters  of  that  court  for  taxa-   ?y***^*^ 

taken  oit  on 

tion,  and  upon  the  taxation  more  than  one-sixth  part  taxation,  tfae 

defendant  pre- 

was  taken  off.     The  defendant  then  presented  a  petition  aentedapedtion 

to  the  Vice  Chancellor,  praying  that  he  might  be  al-  chanceUor  to 

lowed  the  costs  of  taxation,  pursuant  to  2  G.  2.  c.  23.  ^Jix^on!"** 

s.  23.     The  defendant  not  having  paid  the  residue  of  I*«»«Kng  this 

proceeding, 

the  bill,  the  plaintiff  pending  the  application  to  the  Vice  the  attorney 

Chancellor,  commenced  an  action  for  the  residue  of  his  tionfor the 

bill;  and  a  rule  nisi  having  been  obtained  for  setting  buii^Heldtfaat 

aside  the  writ  and  all  the  subsequent  proceedings  for  ^^n^^^^^ 

irregularity  with  costs,  it  appeared  from  the  affidavits  thestat.  sg.sl- 

in  answer,  that  the  plaintiffs'  agents  had  offered,  pre-  having  onlj 

prohibited  an 

viously  to  bringing  the  action,  either  to  deduct  the  costs   action  being- 
of  taxation  from  the  amount  claimed,  or  to  give  their   ^^"^ 
personal  undertaking  to  pay  those  costs.  *"**  ■"**  *■*' 


Scarlett  shewed  cause  against  the  rule,  and  con* 
tended  that  the  action  was  properly  brought,  inasmuch 
as  the  statute  only  prohibited  the  commencement  of  an 
action  pending  the  reference  and  taxation,  and  here  the 
taxation  was  at  an  end. 

Gumey  and  Curwood^  contra,  urged  that  pending  the 
application  to  the  Vice  ChanceUor  for  the  costs  of  the 
taxation,  it  could  not  properly  be  said  to  be  terminated, 
and  therefore  no  action  could  be  brought. 

3  C  3  Abbotv 


'^ 


CASES  a  TBiSm  TEKa 


1 


Abbott  C.  J-  I  am  of  opiniao,  on  lookisg  at  tkt 
set  of  parliainent,  that  Uiit  actioa  it  m,iiintBin»W»v  fir 
the  Court  are  expresd;  auiboriwd  to  aaard  iW  ptf- 
mcnl  to  the  atloracT  of  the  residue  of  hk  hSl  s&r  tn- 
■lioo,  and  then  to  award  tbe  cosH  of  ibe  taxstioa  M  W 
paid  according  to  the  event.  And  if  this  ««re  ool  mi 
it  wodd  give  a  defeftdant  on  opportnoity  of  delay iag 
iba  otber  pa<tr  for  ao  indefinite  time,  when  toon  tka 
ott6«xth  part  of  an  attonM^&  bill  h»  been  taken  oC 
by  omitting  to  denaod  tbe  oods  of  taxation  lo  wHA 
be  it  entitled. 

Role  disdai;ged  vttcMtL 


Webb  agaimt  Pluhmeb. 


tht  out-going 

tiU«d torn  >I- 

f oUaga  ftDm 
tbciQ- 


A  SSUMPSIT.     The  dedaratitm  stated,  that  tke 

plaintiff  being  possessed  of  a  farm,  wa«  in  respect  of 
it  entitled  to  foldage ;  and  that  in  Lonaideralion  that  tbe 
pl^ntiff  would  relin(]ui&h  and  give  up  the  posse^on  cf 
^^  the  farm,  and  would  permit  him  to  have  the  benefit  of 
the  said  foldage,  the  defendant  undertook  to  make  all 
<lue  and  customary  allowances,  as  between  iu-ooaung 
by  ibc  in-  and  out-^oing  tenants,  for  and  in  reelect  of  the  aid 
fuldagp.  At  the  trial  at  the  last  Sussex  assizes  before 
Park  J.,  the  only  question  was  as  to  the  foldagc,  in  re- 
spect of  which  a  certain  sum  was  claimed  by  the  plain- 
tiff, who  was  the  out -going  tenant  of  a  SoulAdcrsm  Gum, 


QDl-gtHDgte- 

nuu.>ttlicumi 
of  quitting  Uw 


iaciadedaay 

fajment  for 

faUrngt:    Held 

tlut  tbe  tenm  e(  tbe  lewe  exduiied  tfa^  a»>(om,  tod  lh«t  tbe  out-gmng  Iciutit  irss  oot  cn- 

tiUcd  to  aaj  aUtxrauce  in  rcqwct  of  foldU^. 

IVbere  Ibe  low  mlu  pniTided  thM  Iba  Unam  riiould,  duriug  tb*  Unn,  Ipld  bu  flock  ol 
tbeep  whicb  he  ibould  keep  on  tbe  dentked  preoiises.  uoder  ■  penalty  ir  he  omitted  lo  do 
(o.    Held,  arguciido,  that  tbb  amounUd  to  a  Gomuuit  w  keep  a  flock  Dfibeep  upon  ibe 

&x>m 
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from  the  defendant,  the  in-coming  tenant:     It  was  ad-        1819. 
mitted,   that  by  the  custom  of  the  country  such  an 


allowance  was  usually  made ;  but  the  defendant  cOn<«        agavu$ 
tended,  that  under  the  special  provisions  of  (he  plaintiff's      ^''VxnEt, 
lease,  the  custom  of  the  country  was  excluded.     The 
following  were  the  clauses  relied  on :    "  And  also  tliat 
the  said  Henry  Webb  shall  not,  during  the  term,  cany, 
or  cause  or  suffer  to  be  carried  from  off  the  premises, 
any  hay,  straw,  corn  in  the  straw,  haulm,   shed^  or 
fodder,  muck,  dung,  compost j  or  sullage,  that  shall 
grow,  arise,  or  be  made  in  or  upon  the  said  demised 
premises;  but  yearly  and  every  year,  in  a  good  hus- 
band-like manner,  fodder  out,  lay,  spread,  spend,  and 
use  the  same,  in  or  upon  some  proper  part  thereof, 
upon  pain  of  forfeiting  three  pounds  for  each  load  so 
carried  away  from  the  said  demised  premises ;  and  also 
shall  and  will^  at  all  times  during  the  said  term,  penn 
or  fold  his  flock  of  sheep,  which  he  shall  keep  upon 
the  said  demised  premises,^  upon  such  parts  where  the 
same  have  been  usually  folded,  upon  the  penally  of  three 
pounds  a  time  for  each  and  every  time  that  the  same 
shall  be  folded  off  from  the  demised  premises,  or  on  any 
other  part  thereof,  than  where  the  same  have  been  usually 
folded  as  aforesaid ;  and  also  shall  and  will,  in  the  last 
year  of  the  said  term,  at  the  usual  time  for  moving  the 
dung  out  of  the  closes,  carry  all  the  dung  and  manure 
arising  on  the  premises  in  the  preceding  year  to  such 
part  or  parts  of  the  said  Kdlowed  lands  or  grattens  as 
shall  be  appointed  by  the  lessor,  his  heirs  or  assigns  or 
the  next  succeeding  tenant  or  tenants,  and  there  cast 
the  same  into  a  mixen  or  mixens,  he  and  the^  paying 
for  fallowing  such  land  and  carrying  out  the  dung,  but 
nothing  for  the  dung  itself,  and  also  grass  in  the 

3  C  4  ground^ 
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1819.        ground,  and  for  thrashing  out  the  com,  as  is  customary 
"■— ""        between  a  tenant  coming  in  and  a  tenant  going  out  of 

againd  a  farm."  The  learned  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  with  liberty  to  move  to  enter  a 
verdict  for  the  defendant;  and  a  rule  nisi  having  been 
obtained  in  last  Easter  term, 

•  Marryat  and  Chitty  now  shewed  cause.  By  the  ge- 
neral custom  of  the  country,  the  plaintiff  was  entitled 
to  compensation  for  foldage,  and  there  is  nothing  in  the 
lease  to  controul  that  custom.  In  Wtggleswortk  v.  Dal^ 
lison  (a),  it  was  held,  that  a  custom  that  tenants  should 
have  the  way-going  crops  after  the  expiration  of  their 
terms  was  valid ;  and  it  was  there  expressly  argued, 
that  the  circumstance  of  the  lease  being  by  deed  ex- 
cluded the  custom,  inasmuch  as  the  parties  must  be 
supposed  to  have  described  all  the  circumstances  relative 
to  the  intended  term  in  the  written  [instrument.  In 
Doe  V.  Snawden  (i),  where  there  was  a  written  agree- 
ment for  seven  years,  and  where  the  taking  was  from 
Old  Ladt/^dat/f  it  was  said  that  the  custom  of  most 
countries  would  enable  the  lessee  to  enter  upon  the 
arable  land  at  Candlemas^  te  prepare  for  the  ZjerU  com, 
without  any  special  words  for  that  purpose ;  and  in  the 
late  case  of  Senior  v,  Annitage  (c),  a  custom  for  the 
tenant  to  provide  work  and  labour,  tillage,  sowing,  and 
all  materials  for  the  same  in  his  way-going  year,  and 
for  the  landlord  to  make  him  a  reasonable  compen- 
sation for  the  same,  was  held  valid,  although  the  farm 
was  held  under  a  written  agreement ;  and  this  Court 
held,  that    unless   the    agreement    in  express  terms 

(a)  Douglas,  201.         (6)  &ac,  1225.        (c)  HoU*s  N.  P.  197. 

excluded 
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excluded  the  custom,  it  was  operative;    and  Lord        1819. 

Chief  Baron  Thomson  is  reported  to  have  said  at  the        — — 

trial,  that  as  to  the  special  agreement,  in  order  to        against 

control  the  custom,  it  must  be  of  such  a  nature  that 

it  operated  upon,  and  prevented,  in  express  terms,  the 

custom  from  attaching.     Now  here  the  lease  does  not 

in  express  terms  exclude  the  custom.     It  is  true  that  it 

does  provide  for  compensation  in  certain  specified  cases, 

and  that  foldage  is  not  one  of  those,  but  non  constat 

that  the  tenant  would  necessarily  have  any  such  claim ; 

and  it  was  therefore  unnecessary  to  provide  for  it ;  for 

by  the  terms  of  the  lease  he  is  not  bound  to  keep  any 

sheep  at  all,  but  only  to  fold  such  as  he  shall  keep  upon 

the  demised  premises.- 

Gumey^  Dqyley  Serjt.,  and  Courthopej  contra,  were 
stopped  by  the  Court. 

Abbott  C.  J.  There  is  no  doubt  that,  by  a  special 
covenant,  a  party  may  waive  the  benefit  of  the  custom 
of  the  country,  whether  general  or  particular ;  and  the 
only  question  is,  whether  the  plaintiff  in  this  cose  has 
waived  the  benefit  of  being  paid  for  the  foldage  by 
the  covenants  in  this  lease.  Upon  considering  the 
whole  lease,  I  am  of  opinion  that  he  has  so  waived 
this  advantage,  for  which,  in  all  probability,  he  must 
have  received  some  corresponding  benefit.  He  cove- 
nants that  he  will  at  all  times,  during  the  term,  fold 
his  flock  which  he  shall  keep  upon  the  demised  pre^ 
mises,  upon  such  parts  thereof  where  the  same  have 
been  usually  folded,  upon  the  penalty  of  three  pounds 
a  time  for  every  time  the  same  shall  be  folded  off  from 
the  demised  premises,  or  on  any  other  part  thereof  than 

where 
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1819.        where  the  same  had  been  usually  folded.   It  is  said  that 
'  this  covenant  does  not  absolutely  bind  the  tenadt  to 

agqinsi  keep  as  well  as  fold  his  flock.  I  think  tiiat  it  does,  bat 
that  does  not  forin  the  ground  of  mv  judgement ;  fbr  the 
lease  further  proceeds  to  bind  the  tenant,  in  the  last 
year  of  his  t^rm,  to  carry  all  the  manure  arising  on  the 
premises,  to  such  part  of  the  fallov^ed  lands  as  shall  be 
appointed  by  the  landlord  or  the  incoming  tenant ;  and 
then  there  follows  a  provision  as  to  the  payments  which 
are  to  be  made  by  the  in-coming  to  the  out-going  tenant^ 
viz.  '^  for  &llowing  the  land  and  carrying  out  the  dung, 
but  nothing  for  the  dung  itself;  and  also  grass  in  the 
ground,  and  for  thrashing  out  the  corn,  as  is  Customary 
between  a  tenant  coming  in  and  a  tenant  going  out.'* 
There  arc,  therefore,  certain  payments  specified,  which 
the  in-coming  tenant  is  to  make,  but  no  payment  for 
foldage  is  mentioned.  It  must  therefore  be  considered 
as  wholly  excluded  by  the  lease.  Upon  the  whole,  I 
am  of  opinion,  that  by  the  express  terms  of  the  lease, 
which  specifies  certain  particular  payments  to  be  made 
on  quitting  the  premises,  the  custom  of  the  country,  as 
to  the  payment  for  foldage,  is  waived,  and,  therefore^ 
that  the  plaintiff  is  not  entitled  to  recover. 

Bayley  J.  I  am  of  opinion,  that  the  plaintiff  is 
not  entitled  to  recover  the  compensation  in  question. 
Where  there  is  a  written  agreement  between  the  parties, 
it  is  naturally  to  be  expected,  that  it  will  contain  all 

the  terms  of  their  bargain;  but  if  it  is  entirely  silent 
as  to  the  terms  of  quitting,  it  may  let  in  the  custom  of 
the  country  as  to  that  particular.  IF,  however,  it  spe- 
cifies ^ny  of  those  terms,  we  mudt  then  go  by  the  lease 

alone. 
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alone,    llie  custom  of  the  country  applies  to  those  cases         1819. 
only  where  the  specific  terms  are  unknown  ;  and  it  is  " 

founded  hpoh  this  principle,  that  justice  requires  that  ii  againsi 
party  should  quit  npon  the  same  terms  as  he  entered. 
If,  therefore,  the  party,  when  he  entered  upon  the 
farm,  paid  for  a  way-going  crop,  or  for  fbldage,  ma- 
nure, fallowing,  or  tillage,  theh  if  the  lease  be  wholly 
silient  as  to  the  terms  upon  which  he  is  to  quit,  the 
custom  of  the  country  may  be  introduced,  and  he 
may  be  entitled  to  receive  for  a  way-going  crop,  fold- 
age,  &c.  Upon  this  ground,  Senior  v.  Armitage  was 
determined,  for  the  lease  there  wias  wholly  silent  as  to 
the  terras  of  quitting,  and  the  claim  there  was  different 
from  the  present  being  a  claim  for  labour  done  by  the 
out-going  tenant,  from  which  he  could  not  himself  de- 
rive any  benefit  Here,  too,  there  is  a  specific  contract 
to  fold  the  flock  upon  the  premises,  under  a  penalty. 
My  judgement,  however,  is  founded  pJBirticnlarly  on  thie 
last  stipulation  in  the  lease,  by  which  the  tenant  is 
prohibited  from  carrying  off*  the  manure,  and  by  which 
the  incoming  tenant  is  directed  to  make  certain  pay- 
ments to  him ;  and  if  a  lease  speaks  distinctly  of  the 
allowances  to  be  made  upon  quitting,  it  seems  to  me 
to  exclude  all  others  which  are  not  named. 

HoLROYD  J.  I  ani  of  the  same  opinion.  It  seems 
to  me,  that  the  covenant  in  the  lease,  that  the  tenant 
will  fold  his  flock  which  he  shall  keep,  &c.,  is  binding 
on  him  to  keep  a  flock,  and  fold  it  on  the  usual  paiis  of 
the  demised  premises.  For  although  the  words  of  a  co- 
venant are  to  be  construed  according  to  the  intent  of 
the  parties,  yet  they  are  to  be  taken  most  strongly 
against  the  party  who  stipulates.     To  this  covenant 

there 
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1819.        there  is  attached  a  penalty,  tlie  only  effect  of  which  is  to 
-  give  the  landlord  an  option,  either  to  bring  an  action 

Wbbv 

against        for  damages  for  the  breach  of  the  covenant  to  fold,  or 
to  proceed  for  the  penalty.     But  even  supposing  that 
there  was  qio  covenant  to  fold  in  this  lease,  still,  inasmuch 
as  it  provides  for  the  payments  which  the  in-coming 
tenant  is  to  make,  it  seems  to  me  that  its  language  is 
equivalent  to  this,  that  the  in-coming  tenant  shall  pay 
for  such  things  as  are  specified,  and  no  more.     For  the 
rule  expressio  imius  est  exclusio  alterius  applies.    Then 
as  the  parties  have  provided  for  all  the  payments  that 
were  to  be  made,  and  as  they  have  not  mentioned  fold- 
age,  it  follows  that  the  plaintiff  is  not  entitled  to  any 
compensation  ^for  it,  and  that  the  verdict  must  be  en* 
tered  for  the  defendant. 

• 

Best  J.  I  had  at  first  some  doubt  in  this  case^  but, 
on  looking  at  the  whole  deed,  I  think  it  was  intended 
by  the  parties,  that  it  should  contain  all  the  terms  of 
quitting,  and  that  the  custom  of  the  country  should  not 
prevail.  In  Wiggleswarth  v.  DaUtson^  there  were  no 
sufficient  circumstances  to  exclude  the  custom ;  and  un- 
less it  appears  that  there  is  nothing  to  exclude  it,  the 
agreement  must  regulate  the  rights  of  the  parties. 
Here  the  parties  have  made  some  stipulation  as  to 
the  terms  of  quitting,  and  if  they  had  intended  that 
this  or  any  other  payment  should  be  also  made,  they 
would  have  introduced  them  into  the  lease.  I  think, 
therefore,  that  the  verdict  should  be  entered  for  tlie 
defendant. 

Postea  to  Defendant. 
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Smith  against  Chance.  saturdat/, 

June  19th. 


I,    A  tenant  was 


A  SSUMPSIT  for  hay  sold  and  deUvcred.      Plea, 

jlX  *^  bound  either  to 

general  issue.     At  the  trial  at  the  last  Worcester^  consume  the 

sAire  assizes  before  Richardson  J.  it  appeared  that  the  nused  premises, 

plaintiff  was  tenant  of  a  piece  of  pasture  land  near  IVor^  Toad^of  h^  re- 

cester  called  the  Furiker  HilL  which  he  occupied  from  ™o^f*  *p  ^^"^^ 

*■  two  loads  of 

CandlemaSj  1815,  to  Candlemas^  1817,  when  he  quitted  manure.    On 

quitting  posses- 

the  premises  in  consequence  of  a  notice  given  by  him-  sion  of  the  pre- 
self.     One  of  the  terms  upon  which  he  held  the  land  part  «rf  a  rick  of 
was,  that  he  would  consume  the  hay  on  the  premises,   rtandiMtoa 
or  for  every  load  of  hay  would  brini?  two  wamon-loads  puTChasCT,wn|i- 

^  J  o  oo  out  mentioning 

of  Worcester  muck,  and  spread  the  same.     At  the  time  his  liabiUty  to 

bring  manure. 

when  the  plaintiff  quitted  the  possession,  a  part  of  a  rick  The  in-coming 

of  hay  was  left  standing  on  the  premises.   This  hay  the  to  allow  the 

plaintiff  sold  to  the  defendant,  but  without  mentioning  ^^  away^e 

the  agreement  respecting  the  muck.    Tlie  succeeding  te-  ^^^^^ 

nant,  Phillips,  who  had  previously  given  permission  to  brought.  After 

an  interval  of  a 

the  plaintiff  to  carry  off  the  hay,  provided  lie  would  month,  durmg 

fulfil  his  agreement  with  the  landlord  as  to  the  manure,  h^  t^d  been 

in  consequence  of  some  dispute  between  himself  and  the  dJIJ^^^^Jhe 

plaintiff  as  to  the  terms,  immediately  upon  the  defend-  ^^.  ^"*2d^ 

ant's  sending  persons  to  truss  and  carry  away  the  hay,  be  removed; 

th  e  pii  rchaser 

forbade  their  proceeding  to  do  so,  and  threatened  to  however,  then' 

bring  an  action  against  them  if  they  carried  away  the  cept  or  pay  for 

hay  before  the  plaintiff  had  brought  on  the  manure,  ^^^ou^h'^ 

In  consequence  of  this  the  defendant  desisted,  and  the  tje bringing  on 

'  '  the  manure  was 

not  a  condition 
precedent  to  the  carrying  off  the  hay,  as  between  the  landlord  and  tenant,  still, 
that  after  the  tenant  had  quitted  possession  of  the  premises,  the  succeeding  tenant  had  a 
right  to  refuse  to  permit  the  hay  to  be  removed  till  after  the  manure  was  brought  on,  and 
that  as  the  vendor  had  not  enabled  the  purchaaer  to  remove  the  hay  in  the  6iBt  in- 
itance,  he  wa4  not  entitled  to  recover  the  price. 

hay 


Judge  thought  that,  inasmucli  as 
moDurc  vas  not  a  condition  precc 
the  hay,  the  defendant  was  enlit 
tlie  refusal  of  Phillips,  to  have  ta 
)iad  purchased  it,  and  that  be  oiig 
brought  trover  for  it;  and  that  be 
rc&ist  the  demand  made  by  the  p 
meat  of  the  stipulated  price.  T 
found  a  vordict  fur  the  plaintiff, 
been  obtained  by  Bitssell,  in  lostfi: 
aside  this  verdict, 

Puller  shewed  cause.  The  brin| 
was  no  condition  precedent  to  the 
by  the  plaintiff  or  bis  vendee ;  P/i 
wholly  unjustifiable  in  his  refusal 
ought  not  to  have  acquiesced  in 
maintained  trover.  At  all  events, 
to  have  repudiated  the  contract  s 
proceeded  to  cut  the  hay  into  ti 
bard  upon  the  plaintiff,  who  has  lo 
fendant's  neglect,  if  he  cannot  now 
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lam  of  opinion  that  neither  Smith  nor  Chance  could,         1819. 
without  Phillip^ s  permission,   have  removed  this  hay        •""""" 

r  1  .  .  .  Smith 

from  the  premises.  That  permission,  as  it  appears  agwitt 
from  the  evidence,  was  given  sub  modo ;  for  Phillips 
only  consented  that  t|ie  bay  should  |be  taken  away,  pro- 
vided Smith  fulfilled  his  airreement  with  the  landlord. 
The  learned  Judge  thought  that  by  that  agreement  the 
plaintiff  was  not  bound  to  Wma  on  the  manure  till 
after  the  hay  had  been  removed.  That  was  so  during 
the  possession  of  ^he  land  by  the  plaintiff,  but  after  the 
expiration  of  the  plaintiff's  tenancy  the  succeeding 
tenant  might  then  refuse  to  permit  the  plaintiff  to  carry 
away  the  hay  till  after  the  manure  was  brought  on.  I 
^ink,  tlierefore,  that  the  learned  Judge  was  wrong, 
and  that  a  satisfactory  defence  was  made  out  in 
eyidence. 

Bayley  J.  The  circumstances  in  which  this  hay 
was  placed  ought  to  have  been  communicated  to  the 
defendant  at  the  time  of  the  sale.  He  would  naturally 
suppose  that  the  plaintiff  had  a  right  to  deliver  the  hay^ 
whereas  the  contrary  turns  out  to  be  the  fact. 

HoLROYD  J.  I  am  of  the  same  opinion.  A  party 
cannot  maintain  an  action  for  the  price  of  goods  sold 
and  delivered  until  he  has  either  delivered  them  or 
done  something  equivalent  to  delivery;  as  for  instance,  if 
he  has  put  it  in  the  vendee's  power  to  take  away  the 
goods  himself.  But  here  the  defendant  was  prevented 
from  carrying  away  the  hay  by  Phillips^  on  whose  pre- 
mises it  was  standmg.  And  it  was  incumbent  on  the 
plaintiff  to  have  removed  that  obstacle  previously  to  the 
sale. 

Best  J.  concurred* 

Ruk  absolate  for  a  new  trial. 
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Walters  against  Mace. 


Huron  ITalef- 
jar*.  of  IF-Ur. 
fork,  in  the 
Ccnintif,  ftc.  Mid 
the  proof  WBi 
tbat  hp  weol  be- 
five  S.C.  Bhtod 
Wali^tari-,  of 
Ifalerpuri,  ill 
llie  county,  &c. 
Held  thai  lb> 
aUegU 


T)ECLAfi.ATION    stated  that  the  defendant  went 
fendwii  weac  beforc    Richard    Cavendish,    Bnron    Wata-park  of 

Wateifork,  in  the  county  of  Cork,  one  of  the  justices,  Si£. 
for  the  county  ofSlaffbid,  and  falsely  and  maliciously,  and 
without  any  probable  cause,  charged  the  plaintiff  with 
felony,  and  obtained  a  warrant  to  search  his  house,  &c. 
There  was  also  a  count  for  slander,  and  the  words  laid  in 
that  count  were  these,  "  this  is  my  [defendant's]  um- 
'^e   brcUa,  and  he  [plaintiff]  stole  it  from  my  [defendant's^ 
■"^ul^f   l>3ck  door."    Plea  not  guilty.     At  the  trial  before  Gar- 
•  nwni;  of  dig-    row,  Bcron,  at  the  last  asut/^s  for  the  county  oF  Stafford, 

nily,  and  Uici-o-  ^  ^  j  j/ 

ftefl  ibat  ihii       it  appeared  in  evidence,  tliat  the  charge  was  made  be- 

wm.  inniouni   forc  Richard  Cavettdish,  Bnron  WaterparJc,  of   Water- 

Set^swere,  po^A,  in  the  kingdom  of /re/flnrf,  a  justice  of  peace  for 

■■  ThU  is  my        the  county  of  »ff/?;*)(/;  that   the  defendant  obtained  a 

uiDlirella:   he  J  UJ        - 

stole  it  from  my   search  warrant,  under  the  authority  of  which  lie  went  to 

back-door.'* 

The  words  the  plaintiff's  house,  and,  upon  seeing  an  umbrella,  said 
^Mtismyuin-  ''  ws  his,  but  wouid  not  swear  to  it;  that  he  then 
And  it  appeared  rctuined  home,  and  there  said,  in  the  presence  of  a 
constable,  "  It  is  my  umbrella,  and  lie  stole  it  from  my 
back-door."  Jet-vis,  for  the  defendant,  objected,  that 
the  two  first  counts  could  not  be  supported,  upon  the 
ground  of  the  variance  between  the  description  of  ihe 
declwu^o "  *in-  title  of  Lord  Watcrpark  in  the  declaration  and  proof, 
asmuch  as  the     j,„j  „£  jq  ,Jj(,  i\^\^,\  count,  that  it  was  not  supported  in 

nords  lud  im-  _  _  '  "^ 

portcdiobe  point  of  proof,  the  words  being  *' It  is  my  umbrella," 
cerning  a  tiling  and  the  words  laid  in  the  declaration  being,  "  This  is  my 
UTtheworfs     umbrella;"  which  purported  to  be  spoken  of  something 

dence  were  actually  ^keu  concerning  a  thing  not  present  at  tlic  time. 


that  these  words 

in  the  hi 

brellath 
Heldth 


present. 
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present.     The  learned  judge  thought  both  these  ob-  1819. 

jections  fatal,  and  nonsuited  the  plaintifil     A  rule  nisi  ^Jr~7* 

for  settinir  aside  the  nonsuit  was  obtained  in  last  Easter  ^gamtr 
term,  against  which  rule 

Jervis  and  Puller  were  about  to  shew  cause,  but  the 
Court  called  upon 

fV.  E.  TaufUoftf  contra,  in  support  of  the  rule.  The 
variance  here  is  immaterial,  because  the  averment  does 
not  profess  to  set  out  the  title  of  Lord  Waterparky  but 
only  his  name  and  the  place  of  his  residence,  which 
latter  may  be  rejected  as  surplusage.  The  averment 
itself  is  immaterial,  for  it  would  have  been  sufficient  to 
state  that  he  appeared  before  Lord  Waterpark,  one  of 
the  justices,  &c.  lu  PurceU  v.  M^Namara  {a)  it  was 
held  not  to  be  necessary  to  prove  the  exact  day  of  the 
plaintiff's  acquittal  in  the  declaration,  the  day  not 
being  laid  as  part  of  the  description  of  the  record  of 
acquittal,  and  in  The  King  v.  Lookup,  there  cited^ 
where  an^  indictment  for  perjury,  stated  the  bill  in 
Chancery,  to  have  been  directed  to  Robert  Lord  Hen^ 
ley,  &c.,  and  it  was  directed  to  Sir  Robert  Henley, 
Knight,  it  was  held  sufficient.     ^Holroyd  J.    He  was 

both  Lord  Henley  at  the  time  of  the  indictment,  although 
only  Sir  Robert  Henley  at  the  time  when  the  bill  was 
filed.  It  was  therefore  true  that  the  bill  had  been 
directed  to  Robert  Lord  Henley,  though  by  another 
name.  That  is  the  way  in  which  I  have  always  under- 
stood the  case.]  As  to  the  second  point  there  is  no 
substantial  difference  between  *<  This  is  my  umbrella," 
and  <<  It  is,  &c.*'  and  the  exact  words  need  not  be 
proved. 

(o]  9  East,  157. 

Vol.  IL  3D  Abbott 


1 


Macb. 
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1819.  Abbott  C.  J.    I  think  the  nonsuit  was  right  «pon 

^r~"        both  grounds.     The  allegation  in  the  declaration  most 

^cinsi        be  understood,   as  containing  the  description  of  the 
name  of  dignity  of  Lord  Waterpark^  before  whom  the 
party  went,  and  if  so,  it  must  be  proved  as  laid.     For 
non  constat,  but  that  a  different  person  niay  have  the 
title  mentioned  in  this  declaration.     Upon  the  second 
pointy  I  also  think  the  nonsuit  right.     It  certainly  it 
not  neccsary  to  prove  the  exact  words  laid  in  the  d^ 
claration ;  it  is  sufficient  to  prove  the  substance  of  them : 
here  the  words  laid  in  the  declaration  are,    **  this  is  toy 
umbrella,"  by  which  tlie  party  speaking  must  be  under- 
stood to  be  speaking  of  something  present.     The  word 
<*  if*  is  ambiguous,  and  imports  to  be  spoken  dther  of  a 
thing  present  or  absent ;  and  if  it  had  been  shewn  that 
the  umbrella,  the  subject  of  the  conversation,  was  pre- 
sent at  the  time,  I  should  have  thought  that  the  nonsuit 
was  wrong,  but  it  was  in  evidence,  that  the  umbrella 
was  in  the  plaintiff's  house,  and  that  the  conversation 
was  in  the  defendant's ;  the  allegation,  therefore^  was  of 
something  absent.     This  is,  therefore^  a  variance :  the 
words  in  the  declaration  purporting  to  be  concerning 
something  present,  and  the  words  proved  importing  to 
be  concerning  something  absent.   I  think  therefore  that 
the  nonsuit  was  right  on  both  grounds. 

HoLROYD  J.  I  am  also  of  opinion  that  this  nonsuit 
was  right  The  plaintiff,  by  making  the  allegation  that  he 
appeared  before  a  particular  person,  obliges  himself  to 
prove  that  he  appeared  before  the  person  described  in  the 
declaration.  The  allegation  is,  that  he  appeared  before 
Baron  Walerpark^  of  Water(or\i\  the  proof  is,  that  he  ap- 
peared before  Baron  Waterpark,  of  WaterparJcj  and  non 

constat 
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constat  but  that  these  may  be  two  distinct  names  of  1819* 
dignity.  It  evidently  refers  to  the  name  of  dignity^  and 
is  matter  of  description,  and,  therefore,  is  a  material  va-  agaimt 
riance.  As  to  the  count  for  slander,  the  words  laid  in  that 
count  import  the  conversation  to  have  been  concern- 
ing a  thing  present,  the  words  in  proof  import  the 
conversation  to  have  been  concerning  a  thing  absent. 
The  words  proved  do  not,  therefore,  appear  to  be 
spoken  concerning  the  same  thing,  as  the  words 
stated  in  the  declaration;  and,  therefore,  as  to  that 
count  also,  I  am  of  opinion  that  the  nonsuit  was  right. 


Best  J.  I  am  of  the  same  opinion.  I  think  that 
the  words  in  the  declaration  "  of  WaterforV^  are  part 
of  the  description  of  the  titlc^  and  not  merely  refer- 
able to  the  place  of  residence  of  Lord  Waterpark^  and 
consequently  that  this  is  a  fatal  variance.  I  also  agree 
with  the  rest  of  the  Court,  as  to  the  objection  upon 
the  count  for  slander,  and  thmk  that  the  nonsuit  was 
right  upon  both  grounds. 

Rule  discharged,  (a) 


SWANN,  Esq.  V.  SOWELL.  f'^'SS^' 


Jttn«S3d. 


A  CTION  against  the  defendant  as  maker  of  a  pro-   AMumpvt  on  • 
missory  note,  dated  more  than  six  years  ago.    Plea,   n^JfiS]'!""**' 


first,  general  issue ;  secondly,  statute  of  limitations.    At  J^J^^  2S[! 

tadons;    But 
there  was  no  plea  or  notice  of  set-off.     It  was  proved  that  on  the  plaintiff  *■  shewing  th« 
defendant  the  note  within  six  yean,  the  latter  aaid,  "  Ton  owe  me  more  money:    X 
hare  a  set-off  against  it"    Held  by  Bayley  and  Holroyd  justices.  Best,  justice,  dmen^* 
tienie,  that  that  was  not  a  sufficient  acknowledgment  within  fix  yean  to  tdte  the  csie  out 

of  the  statute  of  limitations. 

f 

(a)  Bcn^  J.  had  left  te  Court. 

SD  2  the 


money,  and  I  have  a  set-off  aga 
**  Funii^  me  with  your  accoun 
'  swear  to  a  debt,  if  I  owed  you 
not  furnish  me  with  your  accoi 
the  hands  of  my  solictor;"  th 
"  You  may  do  as  you  please :  I 
was  contradictoiy  evidence  as  to 
case  went  ultimately  to  the  ju 
difierent  witnesses.  The  jury 
plaintiff.  Adam  in  last  Easia 
nisi  for  setting  aside  this  van 
learned  Judge's  opinion,  and  th 
On  shewing  cause  the  Court  su 
entlyofthaf,  there  was  not  su 
the  case  out  of  the  statute,  and 
to  be  argued. 


Pell  Seijt.,  and  Sdm/ttf  for  I 
in  order  to  take  a  case  out  of  i 
it  was  not  necessary  that  ther 
promise  to  pay ;  it  was  suffici 
the  debtor  amounted  to  an 
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Bayley  J.    (a)  As  wc  are  all  satisfied  that  there  must         1819. 
in  this  case  be  a  new  trial,  it  is  not  necessary  to  call 
upon  the  other  side.     I  am  of  opinion  that  this  declar-        agam^ 
ation,  even  if  implicit  credit  be  given  to  the  witness,  u 

is  not  su£Bcient  to  take  the  case  out  of  the  statute  of 
limitations.  The  que^ion  in*  these  cases  always  is, 
whether  the  admission,  where  no  express  promise  to 
pay  is  made,  be  sufficient  for  the  law  to  raise  from  it 
an  implied  promise.  If  a  party  admits  the  debt,  and 
does  not  say  that  it  is  satisfied ;  or  refuses  to  pay  it,  al- 
leging at  the  time  an  insufficient  excuse  for  not  paying 
it,  the  law  will  in  these*  cases  raise  an  implied  promise 
to  pay  the  debt  then  acknowledged  to  be  due.  But 
if  at  the  time  the  party  states  that  the  debt  is  dis- 
charged, that  surely  can  never  be  considered  as  an 
acknowledgment  of  a  subsisting  demand,  so  as  to  raise 
such  an  implied  promise.  Now  here  the  party  admits 
the  bill  to  be  in  his  hand-writing,  but  says  that  he  ha3 
a  set-off  to  more  than  the  amount.  The  forbearance 
on  each  side  may  have  been  mutual,  and  the  Case  is 
exactly  within  the  intent  of  the  statute;  for  during  the 
six  years'  delay,  the  witnesses  capable  of  proving  the 
set-off  may  be  dead,  and  the  party  may  be  as  inca- 
pable of  proving  it  as  in  the  case  where  payment  is 
alleged.  I  think,  therefore,  that  this  declaration  is  not 
an  acknowledgment  of  a  subsisting  demand,  and  con- 
sequently will  not  take  the  case  put  of  the  statute.  On 
the  other  ground,  also,  I  am  of  opinion,  from  the  learned 
Judge's  report,  that  this  is  a  verdict  clearly  against  the 
weight  of  evidence,  and  that  there  ought  to  be  a  iie\>c 
trial  on  both  points. 

(«)  jibhoU  C.  J.  was  abttiit 

3  D  S  HpLROYD 


SOWILL. 
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1819*  MoLROTD  J.    I  am  of  the  same  opinion  on  both 

— ""^  points.  There  was  not  sufficient  evidence  to  raise  s 
mgflinti  ncw  promise^  or  rather  to  revive  the  original  promise 
to  pay ;  for  the  party,  instead  of  admitting  a  aubdsting 
demand,  insists  at  the  time  that  the  plaintiff  has  no 
demand  against  him.  The  reason  why  an  acknowledg- 
ment takes  a  case  out  of  the  statute  is,  that  it  thereby 
appears  that  the  demand  has  not  been  satisfied ;  and 
though  such  acknowledgment  be  accompanied  with  an 
actual  refusal  to  pay,  yet  if  it  be  admitted  that  the  debt 
is  unsatisfied  the  law  will,  notwithstanding,  revive  the 
original  promise  to  pay  the  debt.  But  it  would  defeat 
the  whole  intention  of  this  salutary  statute  if  we  were  to 
hold  this  acknowledgment  to  be  sufficient  The  declar- 
ation here  is  in  substance  this;  **  Though  I  did  originally 
owe  this  money,  yet  the  debt  has  been  satisfied  by  a 
set-off.''  If  that  takes  the  case  out  of  the  statute,  a 
plaintiff  will  gain  a  great  advantage  in  such  a  case^ 
by  waiting  till  the  witnesses  are  dead  who  can  prove 
the  set-off;  and  then  entrapping  a  defendant  into  such  a 
declaration  as  this.  How  can  it  be  contended  that  an 
assertion  by  a  defendant  that  he  has  a  good  defence  is  an 
acknowledgment  of  the  debt  ?  The  case  of  the  declar- 
ation of  a  party  on  being  arrested  that  he  had  had  the 
meat,  and  that  261.  was  due,  but  that  six  years  had  ex- 
pired, is  quite  different.  There  he  admitted  the  debt  to 
be  unsatisfied  at  the  time,  and  on  that  ground  it  was  that 
the  decision  of  the  Ck)urt  was  founded.  On  the  other 
point  I  agree  that  there  should  be  a  new  trial,  this 
verdict  being  clearly  against  the  weight  of  evidence.     ^ 

Best  J.  It  was  not  suggested  at  the  trial  that  the 
words  proved  to  have  been  used  by  the  defendant  ought 
not  to  be  left  to  the  jury  for  them  to  say,  whether^  if 

6  trne^ 
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trae,  they  amounted  to  an  acknowledgment  of  the  debt.        1819. 
If  such  an  objection  had  then  been  made.  1  should  have       — — 
directed  the  jury  to  find  whether  the  defendant  had        mgamtt 
used  the  words  stated  by  the  witness,  and  if  they  found 
that  he  had,  then  as  there  was  no  plea,  nor  notice  of 
set-ofl^  I  should  have  told  them  tliat  this  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute.  And 
I  am  now  of  opinion,  on  the  authority  of  the  cases  of 
ZJoyd  V.  Mound  (a),  and  Bucker  v.  Hatmay  (&),    that 
there  was  sufficient  evidence  in  this  case  to  be  left  to  the 
jury  to  consider  whether  it  amounted  to  an  acknowledg- 
ment of  the  debt.     I  agree  with  my  brothers,  that  effect 
is  to  be  given  to  the  whole  of  the  words  used,  so  &r 
as  those  words  bear  on  the  issue  to  be  tried.      If  the 
witness,  therefore,  had  said  that  the  defendant  had  ac- 
knowledged that  the  debt  once  existed,  but  added  that 
it  was  paidf  I  should  have  nonsuited  the  plaintiff; 
because  payment  destroys  the  original  debt,  and  may 
be  given  in  evidence  under  the  general  issue;  but  a  set- 
off does  not  destroy  the  original  debt,  and  cannot  be 
given  in  evidence  without, a  plea,  or  a  notice  of  set-off. 
Now  I  cannot  distinguish  between  matter  of  set-ofl^ 
proved  by  declarations  of  the  defendant,  made  at  the 
time  of  his  acknowledging  the  plaintiff's  demapd,  and 
the  same  matter  proved  by  any  other  witness.    It  seems 
to  me^  that  in  neither  case  it  is  evidence  under  the  ge- 
neral issue.   If  it  were^  the  plaintiff  should,  at  all  events, 
be  permitted  to  prove  that  what  the  defendant  said,  as 
to  the  set-o£^  was  not  true ;  but  the  plaintiff  would 
not  come  prepared  with  evidence  to  shew  the  fidsehood. 
In  fiict,  the  falsehood  of  that  part  of  the  declaration 

(«)  S  7.  Jt.  70(X  {h)  4  Etm.  eOi. 

3D  4  has 


--i-- 
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1819.  lins  nothing  to  do  with  the  question  raised  by  the  pleacU 
"t  "  ings,  which  is  only  as  to  tlic  existence  of  the  debt, 
w*"'  BeaidcB,  by  giving  effect  to  that  part  of  the  declaration, 
we  migiit  do  great  injustice  to  the  plaintiff;  for  if  the 
defendant  aftevnard  brauglu  an  action  for  his  demand 
against  the  plaintiff,  the  hitter  could  not  say,  ■*  You 
luve  ab-eady  had  satisfaction  for  your  debt,  by  Getting 
It  off  against  my  demand  in  another  cause."  For  it 
would  npiM-ar  on  the  production  of  the  record  in  the 
previous  cauijc,  that  there  was  no  plea  of  set-off,  and 
the  dcfcndnDt  iu  llic  second  cause  could  not  sl)ew  tliat 
there  was  any  notice  of  set-off;  ahhough,  therefore,  (fie 
plaintiff  on  such  evidence  might  lose  his  demand  on  the 
defendant,  he  might  be  compelled  to  pay  the  dcfendanl^ 
demand  on  him.  I  howcvei'  fully  agree  with  my 
brothers  that  there  ought  to  be  a  new  trial.  I  was  of 
Opinion,  at  the  time,  that  the  weight  of  evidence  as  to 
the  fact  of  this  declaration  ever  having  been  made  wu 
clearly  with  the  defendant,  and  I  intimated  that  as  my 
opinion  to  the  jury.  They,  however,  found  a  verdict 
tlie  other  way;  and  I,  therefore,  think  that  the  justice  of 
^is  case  requires  that  these  facta  should  be  again  sub- 
mitted to  the  consideration  of  another  jury,  and  that 
this  rule  should  be  made  absolute. 

Rule  absolute  for  a  new  trial. 
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1819. 

Swallow  against  Beaumont.  irednesday, 

June  S3<L 

/^  OVEN  A  NT.     The  declaration  stated  that  by  a  cer-   jn  ^^  ^^  ^f 
tain  indenture  made  between  the  defendant  and  the  "^f^*^.*'  **"• 

declaration 

plaintiff^  it  was  witnessed  amongst  other  things,  that  «t*ted,  thatby 

as  ivell  for  and  in  consideration  of  the  sum  of  moneiy  deDture  it  waa 

which  the  plaintiff  had  already  expended  in  the  erect-  as  well  in  con- 

ing  and  building  three  blast-fiirnaces,  a  steam-engine,  ^j^  f^nwea 

and  other  buildings  requisite  or  necessary  for  the  pur*-  !?  ^'^j^T^ '''^ 

pose  of  smelting  iron-ore  into  pig-iron,  or  other  cast-  ^-  ^-  ^'  ^^ 

.    demise,  &c. 

ings,    on   part   of    the  close  called  Daoe-coat   Close^   The  defendant 
thereinafter  described,  he  the  defendant  did  demise  faaum.  '^n 
&c-    Plea,  non  est  factum.      At  the   trial  at  the  last   S^^^TSi?* 
Yorit  assizes,  before  Richards  C.  B.  the  consideration   *^*"*2i ',J,*be 
stated  in  the  deed  produced  was  as  follows :  *•  That  as  thatas  weU  id 

consideration  of 

well  for  and  in  consideration  of  the  sum  of  money  which  the  erection  of 

the  said  iZ.  5.  hath  already  expended,  in  the  erecting  asaitoforimUd- 

and  building  three  blast-furnaces,  a  steam-«igine,  and  ^k^sandptw- 

other  buildings  requisite  or  necessary  for  the  purpose  ^%^J^*^ 

of  meltin&r  iron-ore  into  piir-iron,  or  other  castinirs,  on  demise,  fc. 

ro  '  .  Held  that  Uii» 

part  of  the  close  called  Dove'^oat  Closer  hereinafter  der   was  a  fatal 
scribed;  as  also  in  the  erecting  and  building  ten  dwelling  ▼•nance. 
houses  for  workmen  in  the  said  dose:  and  also  for  and  in 
consideration  of  the  yearly  rents  and  reservations^  cove- 
nants,  and  agreements  thereinafter  resented  and  coniainedj 
on  the  part  and  behalf  of  the  said  R.  S.,  his  executors^  ad* 
ministratorsy  and  assigns,  to  bepaid^  kept^  donei  obserwij 
perfoi-med^  andfolpUedy  he  the  said  T.TL.B.  did  demise, 
&c.     The  learned  Judge  being  of  opinion  that  thi<  was 
a  fatal  variance,  the  plaintiff  was  nonsuited.      Little- 
dale  in  last  Easter  term  obtained  a  rule  nisi  for  setting 

I 

aside 


Swallow 
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1819.  aside  this  nonsoi^  oa  the  grquind  that  as  the  consider- 
atioD  was  whoUj  immaterial,  a  varianoe  in  settiDg  it 
out  was  not  of  importance.    And  now 

SearieUj  Jindalj  and  Gregson^  who  were  to  ha^e 
shewed  causey  after  observing  that  the  question  arose 
on  the  plea  of  non  est  factum^  were  ato|^>ed  by  the 
Coarty  who  called  upon 

LHaedale,  WOUamSj  and  F.  PoOock^  to  sopport  their 
rule.     In  declaring  on  parol  contracts  it  is  necessary  to 
set  out  the  whole  consideration,  inasmuch  as  the  pro- 
mise, by  itself  forms  no  sufficient  ground  for  maintain- 
ing  the  action.     There  the  entire  consideration  for  the 
act,  and  the  entire  act  to  be  done,  in  virtae  of  such 
consideration,  must  be  set  out*   Clarke  v.  Grey,  (a)   But 
in  contracts  under  seal  that  is  not  necessary.     In  an 
action  on  a  lease,  the  declaration  needs  only  state  so 
much  of  the  covenants  as  is  applicable  to  the  case. 
Here  it  was  wholly  unnecessary  to  have  set  out  any 
consideration.     And  if  it  had  been  set  out,  no  evidence 
could  have  been  given  upon  it    If  so,  it  is  entirely 
surplusage,  and  a  variance  in  setting  it  out  will  be 
immateriaL      Besides    here    the    declaration    states, 
that    *'  as  well  for  the    considerations    mentioned, 
T.  IL  B.  did  demise/'       Now  that  obviously  implies 
that  the  deed  contained  other  considerations  besides 
those  mentioned  in  the  declaration.      In  Bristcm  v. 
Wright  (6),  and  Savage  v.  Smith  (c),  the  variance  was 
in  a  part  important  to  the  subject  matter  of  the  action, 
which  distinguishes  those  cases  from  the  present     Hie 

(a)  6  jKut,  564.         (6)  DoKfbi,  667.  (c)  2  BUukA,  1101. 
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1819. 
Swallow  against  Beaumont.  Wednesday, 

June  S3<L 

/^  OVEN  A  NT.     The  declaration  stated  that  by  a  cer-   jn  ^^  ^^  ^ 
tain  indenture  made  between  the  defendant  and  the  «^°">.*»  *^ 

decUratioa 

plaintiff,  it  was  witnessed  amon£;st  other  thinscs,  that  ■*•*«<*>  that  by 

*^  °  o-*  a  certain  in- 


as  well  for  and  in  consideration  of  the  sum  of  money  deDture  it 

which  the  plaintiff  had  already  expended  in  the  erect-  as  well  in  con- 

ing  and  building  three  blast-furnaces,  a  steam*engine,  ^,^^^,^8* 

and  other  buildings  requisite  or  necessary  for  the  pur-  |?  ^'^itir^  ^ 

pose  of  smelting  iron-ore  into  pig-iron,  or  other  cast^  ^'  ^-  ^'  ^^ 

demise,  &c. 

ings,    on   part  of    the  close  called  Dove-coat   Close^  The  defendant 

thereinafler  described,  he  the  defendant  did  demise  faaum,  '^n 

&c.    Plea,  non  est  factum.      At  the  trial  at  the  last  S^T"^* 

York  assizes,  before  Richards  C.  B.  the  consideration  ^^^^^  '^^ 

stated  in  the  deed  produced  was  as  follows:  "  That  as  thatasweUiD 

consideraUon  of 

well  for  and  in  consideration  of  the  sum  of  money  which  the  erection  of 

the  said  iZ.  5.  hath  already  expended,  in  the  erecting  asaUo/orbuM- 

and  building  three  blast-furnaces,  a  steam-«igine,  and  ^^s^pa^ 

other  buildings  requisite  or  necessary  for  the  purpose  S*  r^**^ 

of  meltin&r  iron-ore  into  piff-*ijx>n,  or  other  castinirs,  on  demite,  fc. 

®  ro  '  .  HeldthatUiift 

part  of  the  close  called  Dove-^oat  Close^  hereinafter  der  was  a  fatal 

scribed;  as  also  in  the  erecting  and  building  tendmelUng^  "™" 
houses  for  workmen  in  the  said  dose:  and  also  for  and  in 
consideration  of  t?ie  yearly  rents  and  reservations^  cooe-^ 
nantSf  and  agreements  thereinafter  resen^d  and  contained^ 
on  the  part  and  behalf  of  the  said  R.  S.,  his  executors,  ad* 
ministratorSi  and  assigns,  to  be  paid,  kept,  done,  obseroeSij 
perfoi-med,  addfulfiUed,  he  the  said  T.R.B.  did  d^miM, 
&c.  The  learned  Judge  being  of  opinion  thai  this  was 
a  fatal  variance,  the  plaintiff  was  nonsuited.      Little- 

dale  in  last  Easter  term  obtained  a  rule  nifti  for  setting 

aside 
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Jun§  Seth. 

Bail  hftving 
been  put  in  and 
justified,  the  de- 
fendant pend- 
ing a  rule  nisi 
for  setting  aside 
the  allowance 
of  such  twil 
was  rendered. 
The  rule  mai 
being  after- 
wards made 
absolute  an  as- 
tignment  of  the 
bfdl-bond  was 
taken.     Held 
that  such 


aignment  was 
rq;ular,  the 
render  under 
such  drcum- 
•tances  being 
insuffioenL 


Brown  against  J Ei^mvGS. 

A  RUL£  nisi  was  obtained  for  setting  aside  the 
proceedings  on  the  bail-bond  for  irregularity,  on 
the  ground,  that  the  defendant  was  rendered  before 
the  assignment  of  the  bail-bond.  The  facts  appeared 
to  be  these :  The  defendant  was  arrested  on  a  special 
capias,  returnable  on  the  2 5iho{  April,  on  the  3d  of  May 
special  bail  was  put  in  with  the  filacer,  and  on  the  fourth 
an  exception  entered ;  on  the  fifth,  notice  of  adding 
and  justifying  bail  was  given  for  Friday  the  7thy  when 
they  justified.  On  the  10th  a  rule  nisi  was  obtained  for 
setting  aside  the  allowance  of  bail,  on  the  ground  that 
one  of  the  bail  had  perjured  himself,  as  to  the  amount 
of  his  property.  On  the  13th,  cause  was  shewn  against 
this  rule»  when  the  Court  ordered,  that  the  case 
should  stand  over  to  the  21st,  that  the  bail  might  be 
again  examined  as  to  their  sufficiency;  they  not  appear- 
ing for  that  purpose,  the  rule  was  made  absolute  on  the 
21st;  on  the  same  day  the  defendant  rendered  himself 
before  the  sitting'  of  the  Court,  and  the  plaintiff  had 
notice  of  that  render  by  12  o'clock  at  noon.  The  bail- 
bond  was  assigned  on  the  22d. 


£.  Lawes  now  shewed  cause,  and  contended  that  this 
case  must  be  governed  by  Jackson  v.  Morriss  {a).  Here 
the  time  for  rendering  expired  on  the  dth,  and  unless 
the  principal  be  rendered,  or  the  bail  above  justified  in 
due  time,  the  bail-bond  will  be  forfeited  and  an  assign- 
ment of  it  may  be  taken  at  any  time  afterwards.     He 


(a)  Black.  1179. 


alto 
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also  cited  Meysey  y.  Cornell  {a)^  and  Rex  v.  Sheriff  of  1819. 
Middlesex,  [b)  Besides  here  the  render  was  wholly  in-  B»owjr 
valid  in  consequence  of  the  cross  misconduct  of  the  bail.       ^  agamst 

*  °  JiiTMiirai. 

Mmyyatf  contra,  contended,  that  this  case  was  go- 
verned by  the  same  principle  as  those  of  attachments 
against  the  sherifp^  which  can  not  be  moved  for  after 
a  render.  Here,  if  the  bail  above,  had  been  rejected 
on  the  7th  the  defendant  might  have  been  rendered 
on  the  8th;  and  the  party  ought  not  merely  to  be 
placed  in  a  worse  situation,  than  if  that  had  been  the 
case.  No  instance  can  be  found  where  an  assignment 
of  the  bail-bond  has  been  taken  either  after  a  render 
or  after  a  justification  of  the  bail  above. 

Abbott  C.  J.  In  this  case  there  was  a  justification 
and  a  rule  for  the  allowance  of  bail ;  a  rule  for  setting 
aside  that  allowance  is  then  obtained,  and  pending, 
which  the  render  takes  place.  The  rule  for  setting 
aside  the  allowance  being  made  absolute,  the  plaintiff 
afterwards  takes  an  assignment  of  the  bail-bond.  It 
is  not  necessary  for  us  to  decide  generally  whether 
such  an  assignment  can  be  taken  after  a  render  or 
justification  of  bail  above,  subsequent  to  the  time  al- 
lowed for  such  render  or  justification,  because  I  am 
of  opinion,  that  under  the  special  circumstances  of 
this  case,  the  render  was  not  sufficient.  If  that  were 
not  so^  the  defendant  would  derive  an  advantage  from 
his  own  misconduct  having  imiproperly  put  in  bail 
^'above.  I  therefofe  think  that  the  assignment  of  the 
bail-bond  ought  to  stand,  and  that  this  rule  should  be 
discharged  with  costs. 

(o)  5T.  R.  534.  (A)  7  T.  R,  527. 

Baylky 


Stewaet  agahut  Br. 


'HE  defendant  waa  cfrceted  (bi 


the  statute  4»  Geo.  3.  c  4fi^  to  tl 
in  lieu  of  giving  a  bail-bond, 
into  Court  SO-itil.,  having  retaim 
miaion,  2l.  for  extra  trouble, 
hsvtog  been  seuled  at  3000JI,  ti 
bock  from  the  plaiiitifi*B  attoroey 
sum  of3028/.hadbeenpaid(a),  tl 
but  the  plaintiff's  attorney  refiued 
ing  to  hold  it  on  behalf  of  the  ch 
as  for  his  claim  of  poundage  of 
monies  pud  into  Court. 

Scarlett  obtained  a  rule  niai,  ca 
attorney  to  pay  over  the  balanct 
been  given  to  theoflker  of  the  C 

Catapbdl  appeared  tct  plaintiff's 

ivmvntt^    tn    am    nila    vliicK  th 
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Gaseleff  for  the  officer  of  the  Court,  contended  that         1B19« 
by  the  rule  5  Jac.  1.,    A.  D.  1607,  this  fee  was  de-        g^i3I»» 
mandable.   By  that  rule  205.  per  cent,  was  ordered  to  be     ^  against 
paid,  as  a  fee  to  the  chief  clerk,  by  every  party  paying 
money  into  Court.    Now  the  43  G.  3.  c.  46.  «•  2.,  under 
which  this  money  was  paid  into  Court,  does  not  break 
in  upon  this  rule,  which  was  made  in  consideration  of 
the  responsibility  imposed  on  the  officer  who  has  the 
charge  of  the  money.     And  though  .the  statute  has  cer- 
tainly omitted  to  direct  expressly,  that  this  deduction 
should  be  allowed,  still  when  it  directs  that  the  money 
should  be  paid  into  a  Court,  where  certain  fees  are  usually 
demanded,  it  impliedly  makes  it  liable  to  those  reason- 
able deductions. 

Scarlett^  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Abbott  C.  J.  This  does  not  fall  within  the  rule  of 
Court,  5  Jac.  1.,  referred  to.  For  that  rule  only  applies 
to  cases  where  a  party,  at  his  own  request^  pays  the  money 
into  Court.  Here,  however,  that  is  not  the  case^  for  it 
is  paid  in  under  the  provisions  of  an  act  of  parliament, 
not  by  the  party  to  the  suit,  but  by  the  sheriff.  Now, 
in  the  statute  itself  I  can  find  nothing  which  authorises 
such  a  deduction.  The  contrary  appears  to  me  to  be  the 
case.  For  the  second  section  of  the  4S  G.  3.  e.46.  directs 
the  sheriff  to  pay  into  Court  the  sum  of  money  so  deposited^ 
and  in  another  part  the  act  speaks  of  ttie  said  sum  of 
money  so  deposited  as  aforesaid.  The  act,  therefore^  seems 
to  me  to  refer  to  the  whole  sum  paid  to  the  sheriff  and 
to  make  no  provision  for  the  payment  of  any  fee  or  de- 
duction thereout.    Then  if  this  fee  does  not  fidl  within    ' 

the 


officer  was  birly  entitled  to 
his  reqwoiibility,  in  bavinj 
money,  and  Uiat  the  amoun 
5  iTac  1.  was  reasonable.  Bi 
of  parliament,  I  am  of  opinii 
be  allowed.  The  act  says,  tfa 
shall  be  paid  out.  Now,  if  at 
it  no  longer  remains  the  moi 
true  construction  of  the  act,  tl 
money  paid  into  Court  shall  be 

HoLROYD  J.  I  am  of  tl 
rule  of  Court  only  extends 
iiito  Court,  at  the  request  of  a 
that  is  not  the  case  here.  Auc 
the  statute  i  for  the  second  sec 
•llowance  of  any  such  fees  or  de 
of  parliament  casts  a  duty  on  t 
expressly  ^ve  him  a  compeni 
have  decided,  that  he  is  entitled 
to  m^  that  the  officer  of  the  C 
ation.  I  think,  thecefi>r%  tba 
he  allowed. 
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where  money  is  voluntarily  paid  in  by  the  suitors  of       1819« 
the  Court  for  their  own  convenience,  a  fee  is  demand-       -^■*- 
able.    And  that  seems  to  be  a  reasonable  thing.     But        a^amtt 
here  the  money  is  not  paid  in  voluntarily,  nor  by  the 
party,   but  under  the  directions  of  an  act  of  parlia- 
ment,  and  by  the  sheriff.     If  the  l^islature  create  a 
duty,  for  which  they  give  no  remuneration,  this  Court 
cannot  interfere  for  that  purpose.     We  cannot  create  a 
new  fee  where  none  has  been  given  by  the  legislature. 
This  rule  must,  therefore,  be  absolute. 

Rule  absolute. 


Doe  on  the  Demise  of  Heney  Retnell  against  ^V^S^ 
Elias  Tuckett  and  John  Rendall. 


JilNGHAM  had  obtained  a  rule  nisi  to  amend  the  Where  along 

X/  ...  penodhad 

declaration   in  ejectment  by  enlarging  the  term  dapeed  after 

which  had  expired,  in  order  that  the  plaintiff  might  agncd,  and 

sue  out  a  scire  facias  to  revive  the  judgment  and  take  bera^Ser- 

out  a  writ  of  possession.     By  the  affidavits  it  appeared  §^^?^ 

that  the  action  was  commenced  in  1798,  and  that  the  tbe  mean  time, 

tfaeCourtwiU 

plaintiff  obtained  a  verdict  for  dtie-sixth  part  of  the  not  permit 
premises  at  the  Spring  Assizes  17^9,  and  judgment   dedantionof 
was  entered  up  on  the  23d  of  July  1 799,  but  no  writ  ^jS^SVot  ^ 
of  possession  was  ever  issued.     In  1799  Elias  TucJkeil^  S^^SSrf 
the  defendant,  died,  and  in  1801  afresh  ejectment  was  ^lomgaat^ 

*'  tarejaaat,  in 

brought   against  Philip  DebeU  TxKkett^  nephew  and  order  to  rerifo 
heir  of  Elias  Tuckett,  for  the  remaining  five-sixths,  on  md  take  oat 

_  writ  rf 

which  occasion  the  plaintiff  was  nonsuited.    In  1809  %oax^m. 
a  third  ejectment  was  brought  against  the  same  party 
for  the  whole^  and  the  defendant  then  obtained  a  ver- 
VoL.  II.  3  E  diet. 


Caihitd  sb(>tted  catUe,  and 
sffiehdment  eould  not  be  allov 
suifered  this  matter  to  sleep  fi 
tauM  take  the  consequence  of  his 
cases  wliere  the  Court  have  allc 
the  dciay  had  been  occasioned  b; 
ant.  Here  there  have  been  W 
perty,  and  the  present  possessor  i 
of  the  defect  tif  the  plaintiff's  tit 
ion  (a).  Roe  v.  £Mis  (£},  the  cau 
and  in  J^ican  v.  Haydoa  [c),  the 
in  Chancery  preventing  the  pa 
Biit  in  an  anonymous  case,  Sali. 
to  enlarge  the  term  without  the  o 


Scarlett  and  Siiighain  contriL 
riioddte  the  flctione  tif  kw  10 
case,  flud  will  not  (by  reftlsltig 
die  party,  who  has  ^ready  tea 
wHt  of  right.  It  tt  obvious  tha 
has  beAi  owing  to  the  plaint 
entitled  to  the  wbot^  and  not 


TuillMti 
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/aciasy  Proctor  v.  Johnson,  {a)     And  in  addition  to  the        1819. 
cases  mentioned,  where  such  an  amendment  as  this  has       — 

,  Doe 

been  allowed,  is  the  cA^e  trf*  Ottfes  ti  Skkpkerd  (6),  in       j&^ 
which  it  was  done  without  consent. 

AbboIt  C.  J.  I  should  ver j  oduch  doitbti  erea  if  tfie 
ttohi  were  sufficiently  klrg^^  wh^her  the  Court  ought 
tb  allow  ft  mrejaems  to  issue  in  fcuch  b  diuse  las  this  |  but 
I  am  clearly  of  opinion,  that  we  ought  not  to  allow  this 
amendment  to  be  mi^Ie*  Such  an  application  ought 
molt  undoubtedly  not  to  be  grantedi  if  we  saw  that  it 
would  work  injustice^  But  that  is  not  enough*  The 
Court  ought  to  be  satisfi^  that  the  granting  iX  the 
rule  will  wotk  no  injustice.  Now  that  is  fiot  clearly 
shewn  in  this  case»  If  a  writ  of  possessioo  had  been 
oflgirially  sued  out,  the  d^fendtot  might  hare  brought 
Anoth(>ir  i^ectment  aild  Heoovered  thfe  poteMlom  But 
M^  his  ^l^ittte^es  may  be  disad.  H«i^  too  there  haire 
be^  two  deecelits,  and  the  prestut  possesiors  itaay  not 
be  Aware,  a*  the  former  possessors  were,  of  the  defectli 
in  the  plaintiff's  title»  If  we  were  to  grant  this  mlei 
we  should  be  giving  etltodfAg^ment  to  procrAstinition^ 
1  am  therefore  of  opinion  that  this  amendment  should 

libt  be  Allowed. 

BAylev  J.  I  cannbt  believe  it  pbssible  that  the  plain* 
tiff  Would  for  20  y^rs  hAVe  delayed  suitfg  out  a  writ 
tt  possession,  uiiles^  ht!  had  been  couscibus  of  some 
fatal  defect  in  hid  own  title. 

HolUoyd  and  Best  Js^  concui^redi 

Rule  discharged  with  costs* 

(a)  Ld.  kaym.  669.    ^  {tl)  2  ^ronge,  I2t2. 

3E  2 


Court;  but 
the  Pluntiff 
aAerwBnli  Bnd- 
iag  tbU  be 
could  not  lUp- 

for  the  other 
part  of  hj't  de- 


CouTt  allowtd 
the  dffcndut 
hi*  coMt,  fnim 
the  date  of  bii 
D^io  pay  the 

Court,  ind 

dindad  thM 
.  the  ■une  ihould 
beKt-off 

linrtthe 


■ninrt 
{uiuntiff 


in  the  hondi  of  the  defendaa 
gammons  had  been  takoi  i 
ings  on  payment  of  the  sum 
which  both  parties  attendee 
and  the  plaintiff's  attorney  r 
ingi  upon  the  payment  of  i 
attorney  afterwards  proceedc 
livered  a  declaration  contaii 
and  a  count  for  interest  of  I 
fendant  then  pleaded,  and  p 
counts,  except  that  for  intf 
plaintifT'a  attorney  afterwan 
Court,  and  served  an  appoini 
costs ;  and  upon  attending  th 
sisted  on  full  costs,  which  thf 

A  rule  nisi  having  been  obtai 
it  to  the  Master  to  tax  the  pL 
tip  io  the  SM  day  qfMayt  an( 
costs  subsequently  to  that  di 
costs  were  taxed,  tlie  plaint 
deducted  from  the  amount  of 


RjLGom. 
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be  entitled  in  the  action  for  the  residue.    The  plaintiff  1819. 

is  not  bound  to  go  on  with  the  action,  at  the  risk  of  — — 

being  obliged  to  pay  the  defendant's  costs,  he  having  againtt 
paid  the  smaller  demand  into  Court. 

Per  Curiam.  This  is  a  most  reasonable  application. 
The  plaintiff's  offer  to  stay  the  proceedings  upon  the 
defendant's  paying  the  costs  now  comes  too  late,  costs 
having  been  incurred  subsequently  to  the  8th  of  May*  It 
is  consistent  with  justice  that  the  defendant  should 
be  at  liberty  to  set  off  the  costs  he  has  incurred  since 
the  refusal  of  his  offer  against  those  of  the  plaintiff  up 
to  the  8th  of  Mm/f  when  the  summons  was  taken  out. 

Rule  absolute. 


Bones  against  Punteb.  irednesdaif, 

June,  S0&> 

ACTION  on  a  biU  of  Exchancre.   Defendant  pleaded  Defendant 
-  pleaded  two 

to  the  whole  declaration;  first,  a  judgment  re-  pleas raquiiing 
covered  in  the  common  pleas;  and,  secondly,  by  leave  oftriaL  Held 
of  the  Court,  the  delivery  of  a  hogshead  of  tobacco  ^^J^]^. 
in  satisfaction.       A  rule  nisi  had  been  obtained  for  <i^l®^?®  ^ 

falsdiood  of  the 

liberty  for  the  plaintiff  to  sijm   judfi:ment  for  want  pleas,  the  plain* 

•^  ^  6       J      B  tiffwasentiUed 

of  a  plea,  on  the  ground  that  the  defendant  had  tosignjudg- 
pleaded  false  pleas,  requiring  different  modes  of  trial. 
There  was  not 'any  affidavit  in  the  first  instance, 
that  the  pleas  were  false ;  and  after  hearing  Bingham 
against,  and  Chitty  in  support  of  the  rule^  the  Court 
said  that  an  affidavit  of  the  falsehood  of  the  pleas 
was  necessary,  but  they  enlarged  the  rule   to  enable 

3  E  9  the^ 


rate  to  have  moved  to  diccba^  t 

Per  Curiam.  The  nJe  to  pies 
a*  a  nutter  of  course  in  tfais  Coo: 
properly  obtained ;  and  it  Qon 
pleas  are  false,  the  plaintiff  is  enti 


Smith  and  Others  against  ( 

npROVER  for  oats,  &c.,  plei 
trial  before  Abbott  C.  J.,  a 
after  Hilary  terni,  it  appeared  tl 
corn-factors  resident  in  London,  \ 
in  (juettion,  as  Indorsees  of  a  bill 
&  Co.  The  defondant,  Cator, 
home  of  Hunt  and  Co.  of  Riga 
shipped  the  oats  by  the  order, 
Laittg  and  Co.,  and  drawn  bills 
plalntiffi  were  employed  by  Im 
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tbewy  oo  the  fiec^vity  (of  grm$  vhkb  J^ai^  V^Q9t  Ig}^, 
either  placed  or  promised  to  plaf^  M}  tt^jr  haq^fl*  -raesaai 
The  question  in  the  case  was,  whether  the  following        a^^^ 

ktt^Ti  ^hkk  wft?  produped  by  tb#  ptaifttiff  in  evidppee,       >♦»*• 

required  a  ^tamp,  or  vb^tfier  it  c^ao^  yfkkin  t^ 

$4  (j*  3«  Cf  64f  as  ^  letter  or  agr^icmeot  ;i}.84^  for^  i^r 

reUUng  tp  t}^P  sol^  of  gpod^  WAjnei^  pr  jn^c^pdisi^? 

Jt  was  fddrpssftj  to  th^  pIaipU£&  by  Laing  and  Co* 

9nd  IJpre  i^t^  the  3d  S^fmb^p  181S,^<*  Jfjerewitb 

w^  hand  yQU  the  bills  for  60D(^»f  for  your  a^peptmc^t 

fpr  which  w^  eng9^e  to  proviiJ^  you  with  fu^ds  tp  r^ 

tire  thisnii  should  th^  follpwing  qunutities  of  grmo  W 

hand,  ag^st  which  they  jur#  drftWUi  remaip  un;^l4  »t 

th^  timp  of  their  falljug  due."    The  letter  then  specjLt 

fyiH  the  quantity  pf  p^ts  then  iu  their  haud^  M  amou^* 

iBg  tp  40pO(;  a  K^<X)nd  parcel  in  Glasgow^  i^  (hehand^ 

pf  ^  per9Pn  pf  the  name  pf  Punc^n^  valued  At  ?90QA| 

^  oats  ^  i^^  whiph  w«re  the  o^  ii)  qu^ipQ| 

yiOued  at  M^U  \  aud  thi^  prpce^ed  -^  ^*  Fpr  th^ 

two  last  purchases  of  p^ts,  WQ  e^iiipiept  Co  b<u)d  you  biUp 

pf  ladij^  in  a  ^  days;  in  the  mean  tim^  inckm 

Dyncan  and  Cp/^  invoice,  aijid  tb»t  pf  R»  Hunt  aud  C^^ 
which  we  hereby  m^kp  pver  to  ypu,  in  conformity  with 
PUr  ^rrf^gemeut,  taking  to  puris^Ive?  the  r]»]f.  of  pppfit 
«od  losA  thftt  may  arise."  The  pl^iutiffi  accepted  the 
bills,  and  Laing  and  Co.  indorsed  the  bill  of  lading  tP 
them,  which  arrived  on  the  16th  October ^  and  was  de-^ 
livered  tp  Jjuing  and  Co.,  ^put  twelve  pr  one  p'clpck 
on  that  day.  On  the  following  day  they  §tppped  pay- 
nieut  Mbott  Cp  J.  was  of  opinjou  that  this  letter 
((^ame  within  the  exception  of  the  $tamp  get ;  and^  ther^ 
fore,  received  it  in  evidence;  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  non-suit,  and  a  rule 

3  £  4  nisi 
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1819. 


nki  for  that  purpose  was   obtained    in   last  £aster 
tenn^  against  which 

Scarlettj  Martyattj  and  F.  Pollock y  now  shewed  caase. 
It  appears  that  the  oats  which  are  the  subject  c^  this 
action,  were  to  be  placed  in  the  plaintiff's  hands  to  be 
sold,  and  the  letter  itself  related  to  such  sale ;  for  they 
are  to  provide  funds,  if  the  oats  remain  unsold*  It  is 
true^  that  it  contains  something  more  than  what  relates 
to  the  sale  of  goods ;  but  still  it  is  connected  with  that 
subject.  In  Curry  v.  Edensor  (a),  the  broker  who  had 
purchased  the  goods^  engaged  for  half  per  cent*  to 
indemnify  the  plaintiff  from  any  loss;  still  it  was 
held  that  a  written  memorandum  of  that  agreement 
need  not  be  stamped ;  because  it  was  a  contract  relating 
to  the  sale  of  goods ;  and  in  Venning  v.  Leckie  (&), 
the  defendant  agreed  to  take  one-half  of  the  goods 
bought  by  the  plaintiff  on  their  joint  account, 
and  to  furnish  him  with  half  the  amount  for  the  pay- 
ment thereof,  if  required;  and  it  was  held  that 
that  agreement  related  to  the  sale  of  goods,  though  it 
also  contained  a  contract  of  partnership.  These  cases 
establish  that,  if  the  memorandum  or  letter  in  any  way 
relate  to  the  sale  of  goods,  although  it  contain  other 
matter,  it  comes  within  the  exception  of  the  stamp 
act* 


Gumey  and  Tindal  contra.  The  exception  of  the 
Stamp  act  can  only  extend  to  cases  where  a  sale  is  the 
primary  and  immediate  object.  If  it  were  otlierwise, 
every  agreement  for  a  pledge,  containing  also  a  power 


(•)  8  T.  B*  Sf4. 


(*)  13  £ast.  7. 


Catob. 
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of  sale,  would  fall  within  it,  or  even  a  security  upon  a        1819. 
man's  household  furniture  for  the  benefit  of  hh  credi-       — — 

rra_       5      •  t     i  i  i         i  SmiTH 

tors.  The  decided  cases  shew  that  an  actual  sale  must  agamsi 
be  intended  as  the  basis  of  the  agreement ;  here  there 
was  no  sale  as  between  these  parties ;  it  was  not  even 
an  agreement  that  the  plaintiff  should  sell  for  the  pur- 
pose of  satisfying  the  debt ;  the  agreement  was  to  provide 
the  plaintiff  with  funds,  in  case  the  grain  remained 
unsold;  it  did  not  even  communicate  to  the  broker 
a  power  to  sell,  which  he  already  had  in  the  ordinary 
course  of  his  employment.  In  Curry  v.  Edensor  the 
agreement  for  commission  was  made  at  the  time  of  the 
original  contract  of  sale,  and  that  distinguishes  that 
case  from  this.  In  Venning  v.  Leclcie  the  contract 
related  to  the  pa3rment  of  the  price  of  goods,  purchased 
by  the  plaintiff,  on  the  joint  account  of  himself  and  the 
defendant ;  that  case  however  goes  very  far ;  it  was  in 
fact  an  agreement  by  the  defendant  to  buy  half  the 
goods. 

Cw\  adv.  vult. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  In  this  case  we  are  of  opinion  that  the  l^ter 
of  the  Sd  September  1818,  from  Laing  and  Co.  to 
the  plaintiffs,  required  to  be  stamped,  as  an  agreement, 
and  did  not.  f^l  within  the  exception  of  the  act,  by 
which  a  memorandum  letter  or  agreement  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  merchan- 
dise, is  exempted  from  the  duty.  We  think  that  de- 
scription is  confined  to  instruments  whereof  the  sale 
of  goods  is  the  primary  object,  and  it  appears  to  us 
that  the  primary  object  of  this  letter  was  the  obtaining 
of  money  upon  a  pledge  of  goods  expected  to  arrive 

in 
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in  England^  wd  int^ded  to  be  placed  in  ih^  )iapd|  gf 
the  pla^£  upon  their  arrival.  It  ia  tnie  that  it  wys 
also  further  intended,  that  the  goodi^  if  th§y  had  ar- 
rived, and  been  placed  in  the  baqds  of  the  phuntiflSii 
should  be  sold  by  them,  that  tb^J  inight  bjr  (he  pro- 
ceeds discharge  their  bills,  or  reimburse  their  44tWP^ 
but  this  was  a  secondary  or  collateral  otgepl^  and  in 
that  respect,  the  present  case  di£Pers  froip  th^  oase  of 
Cuny  V.  Edensor^  which  was  cited  on  the  piurt  of  the 
plaintiff,  wherein  the  primary  object  of  the  writing 
was  the  purchase  of  goods,  to  which  the  gnarantee 
against  loss  was  secondary  or  collateral  only*  The 
rule  for  entering  a  nonsuit  must  therefore  be  iqade 
absolute* 

Role  Ab9(4otei 


W$dfU»iay, 
JttfieAHh. 


Doe,  on  the  demise  of  Putland,  agakut 

HlLDER. 


Atennofvears  |T«JECTMENT  for  a  certain  piece  of  marah  land 

1768,  and  situate  at  the  parish  of  Hwrstmoaceuxy  in  the  coooty 

J^'SfttuiteT^'  of  Sus$ex.   At  the  trial  before  Park  J,,  at  the  last  Spring 

iLiJd  thJtn-  Assises  for  that  county,  the  following  facU  appeared 

mr'uTe   ^°  '"  evidence.     In  1808,   Bic/iard  Newman,  being  in* 

owner  of  the 

inheritance  executed  a  marriage  settlement;  and  in  1816,  he  conveyed  his  life  interest 
in  the  estate  to  a  pufdiaaw  as  a  security  for  a  debt ;  but  no  assignmant  of  the  Cera  or 
delivery  of  the  deeds  relating  to  it  took  place  on  either  occasion*  In  181 9,  an  actual 
assignment  of  the  terra  was  made  by  the  administrator  of  the  trustee  in  1779»  to  a  new 
tnistee  for  the  purchaser  in  1816.  Held  that  under  these  circun^staoces,  on  an  ejectment 
brought  by  a  prior  incumbrancer,  against  the  purchaser,  the  jury  were  vrarranted  in  pire- 
Burning  that  the  term  had,  previously  to  1819,  been  surrendered. 

Held  also,  where  a  tenant  had  come  into  possession  of  the  premises  in  1816,  and  the 
lessor  of  the  plaintiff  claimed  under  a  writ  of  elegit,  imd  inquisition  thtrpon,  Saayed  in  1818, 
but  founded  on  a  judgment  recovered  prior  to  1816,  that  no  notice  to  quit  was 


debted 


HttDIft. 
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debted  tp  thf^  lessor  of  tb^  plaintiff,  execute  ^  warrant  1819% 
of  attpppey  to  cpnfes^  p  judgn^ent  to  the  amount  of 
4Q0(tf,  The  judgfnent  having  been  accordingly  en-  agqh^tt 
tpr^d  upi  was  revived  in  18)8  by  scire  facias f  APd  ft 
MTfit  of  fl^gif  issued  thereon^  An  inquisitipn  wftp 
t^en  under  this  writ  on  the  IStb  March,  1S18,  by 
which  the  premiiies  in  qu^tiop  were  extended  as  op^ 
jQpiety  pf  the  heredit^ipepts  of  Bichard  Newm(iv$  in  th? 
pasf^ipp  of  the  defend^pt*  The  defendant,  in  1816, 
bpcl^ne  t^^pt  to  Mrs.  Sarah  Newvuauj  to  whom^  in 
thftt  yei^r,  h^r  sopi  Jtichard  Newmm,  had  conveyed 
hi#  }ifi^ipt^rest  and  his  reversion  in  the  premi^eft 
aft  a  secprityj  for  ft  debt,  without  apy  nqticc  of  the 
judgtp^n(  §igped  in  1808,  No  notice  to  quit  had  beep 
giyep  to  th#  defendfuit.  Ip  176?,  a  r^pbr  mortg^^ 
t^m  pf  1000  ye%f^  wa$  Qvesktfd  by  Francis  IJare  Naj^^ 
thop  the  owper  of  thp  fee  ip  these  fpid  pther  premises 
of  greater  value,  apd  jever^l  furthpr  charge  were  mt^e 
preyioudy  to,  apd  ip  <hp  y^r  IT/O.  Jn  1771,  Nayhn- 
devised  the  estate  to  trpstees  to  sell^  In  177^9  they 
sold  and  conveyed  these  premises  to  John  Newman  ip 
fee,  and  the  term  was  assigned  to  William  Denman,  his 
executors,  admipi^tratprs,  ^nd  assigps,  in  trust  for  Johfi 
Newman^  his  heirs  and  assigns;  and  to  be  assigned^ 
conveyed}  ^nd  disposed  p(  as  he  or  they  should  direct 
apd  appoint ;  and  in  the  mean  time  and  until  such  op* 
poinfment  to  attend  aiid  ^mit  upon  the  freehold  a^d 
inheritance  of  the  same  premises.  The  estate  descepded 
frpm  John  Newman  to  his  nephew,  Richard  Neifvman^ 
who  in  October  18H,  on  his  marriag^^  settled  the 
estate  to  the  use  of  himself  fpr  life^  with  remainder  over 
in  strict  settlement.  On  the  17th  March,  1819,  (after 
the  commepcemept  pf  this  action,)  Join  Denman,  as 

the 


iDbentance.  Ihe  deed  creatiiij 
was  produced  by  a  purchaser  c 
value  of  the  estate  comprised  in  il 
and  I6I9,  were  produced  by  i 
questions  were  made.  First,  tha' 
these  circumstances,  was  entitled 
Secondly,  that  the  out-standing  ti 
pkintifTs  case,  the  legal  estate  1 
him.  The  leamed  judge  was  o 
defendant,  on  the  first  point ;  au 
directed  the  Jury  to  presnme  a  i 
The  Jury  having  accordingly  fo 
plaintiff,  Gttmof,  in  last  Easter  \ 
nisi,  for  setting  aside  the  verdi< 
cause  was  new  shewn  by 


Marryait  and  Abraham  for  tfai 
tiff.  They  contended,  first,  tha 
ranted  in  presuming  a  surrender 
of  justice  required  it.  Here  the 
no  notice  of  from  1779  till  18] 
this  trial.  And  yet  there  were  m 
veyances,  and  one  marriage  sett 
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Doe -9.  Wright,  (a)    But  at  all  events,   this  case  faQs         1819. 
within  29  Car*  2,  c,  3*  s.  10.,  by  which  the  sheriff  is        ■"""" 

•^  •      Doe 

required  to  deliver  execution  of  all  s^ch  lands,  &c.  *^  as         ogomtf 

any  other  persons  be  in  any  manner  seised  or  possessed 

in  trust  for  him,  against  whom  execution  is  sued,  like 

as  the  sheriff  could,  if  the  party  had  been  seised  of  such 

lands  and  of  such  estates  as  they  be  seised  of  in  trust 

for  him,  at  the  time  of  the  execution  sued."     Now  a 

trust  to  attend  the  inheritance,  is  a  trust  for  the  owner 

of  it,    and   the  owner  of  it  was  Richard  Newman^ 

against  whom  the  execution  was  sued  out*     And  it  is 

observable,  that  the  words  are,  <^  seised  or  possessed." 

So  that  they  appear  to  have  been  intended  to  cover  all 

cases.    As  to  the  notice  to  quit,  none  was  necessary  in 

this  case^  because  the  judgment  bound  the  lands  from 

the  time  of  its  being  signed ;  and  so  the  lessor  of  the 

plaintiff  comes  in  by  a  title^  paramount  to  the  landlord 

of  the  defendant.     They  were  then  stopped  as  to  this 

point  by  the  Court 

Gumey^  Comyriy  and  Sugdeuj  contra*  A  notice  to  quit 
in  this  case  was  necessary ;  because,  until  the  execution 
of  the  writ  of  elegit,  it  was  uncertain  which  moiety  of 
the  estate  would  be  extended,  and  the  defendant  came 
in  as  tenant  before  the  writ  of  elegit  was  sued  out 
^Abbott  C.  J*  How  can  a  notice  to  quit  be  necessary, 
wiien  the  judgment,  which  was  signed  in  1808,  bound 
the  land  from  that  period;  and  if  it  would  bind  a  pur- 
chaser in  fee,  why  should  it  not  equally  bind  a  tenant 
for  a  term  of  years  ?  Holroyd  J.  The  sheriff  is 
directed  to  give  possession  of  the  specific  land  occu- 

(a)  AntCf  Pi  710. 

pied 


pied  by  the  dcfendabt :  tlic  fi-eeliuld  being  extended 
under  the  writ,  it  nvoids  the  lease  in  toto.]  As  lo 
the  sedond  point,  this  difTera  from  ony  of  the  case* 
cited :  for  there  the  presumption  of  tlie  surrender  of 
Uie  term  was  made  Id  favour  of  tbc  owner  of  ihc 
inheritonce,  but  lierc  it  b  to  be  made  against  his 
interest.  Any  thing  which  clog?  the  free  aUeuatlon 
of  properly  is  detrimental,  and  tliereforc  the  Court 
'ought  OS  fur  aa  possible  to  protect  the  ititerests  of 
purchasers.  It  was  for  this  purpose  that  these  terms 
were  introduced,  viz,  to  protect  the  estate  in  the  hands 
of  a  purchaser  from  the  effect  of  mesne  incumbrnoces, 
Evans  V.  liicknett.  [a)  It  is  said  that  no  notice  is 
taken  of  this  term  in  the  marniage  settlement  of  1 614. 
But  it  is  not  usual  to  do  so.  A  term  is  Hot  usually 
assigned  cither  on  a  devolution  of  the  estate  from  an- 
cestor to  heir,  or  on  a  marriage  settlement ;  when  once 
assigned  to  attend  the  Inheritance,  it  is  considered  as 
alivnya  assigned  for  that  purpose.  The  case  of  dower 
has  always  been  considered  as  the  cxeciJtcd  case,  and 
was  so  stated  by  Lord  Eldon  in  Maundrcll  v.  Maun- 
drell.  {b)  As  to  the  possession,  the'question  is  whether 
that  has  been  inconsistent  with  the  existence  of  tlie 
term.  Kecrie  v.  Deardon.  (c)  Possession  is  indeed  evi- 
dence of  title,  but  not  whether  that  be  a  le^I  or  an 
equitable  title.  And  the  owner  of  the  inheritance 
being  considered  as  tenant  at  will  to  his  trustees,  his 
possession  is  the  possession  of  the  trustees.  Free- 
man V.  Barnes  {d),  Dighton  v.  Gtvetivil.  (c)  Here 
there  has  been  nothing  inconsistent  with  the  sub&ist- 

(_a)  G  V„.  181.  (Aj   10  r«.  J.  S16,  (r)  8  EmI.  248. 

{d)   1  yntr.  B-2.     1  Sid.  460.*  C.  (c)  i!  renlr.  329. 
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^ite  of  the  term.  And  if  the  tn6te  Iftpse  of  time  bd  18] 9« 
siifficietlt^  it  Will  become  a  difficult  qUcBtioti  hereafter  — — 
to  MC^Haiti  how  often  d  term  must  be  assigned  in  order  agiUnM 
to  rebut  the  presumption  of  its  being  surrender^^ 
This  doctrine  will  in  practice  be  found  extremely  in< 
donveniettt^  and  may  prejtidice  many  titles  which  ate 
at  present  considered  as  good.  Here  too  the  cirdtim* 
stanch  reliiki  on  in  Doe  v.  Wright  {a)  of  the  deeds 
being  in  the  possession  of  the  owner  of  the  inheritance 
db  not  occur.  They  also  Cited  upon  this  point  t>oe 
t.  StjUxmrn  (i),  Goodtitlev.  Morgan  (c),  and  Wilhugh^ 
by  v»  WiUottghby.  {d)  Then  supposing  the  term  not 
to  be  durteilderedi  it  is  clearly  not  within  th6  29  Car.  2. 
t.  3.  5k  10.  First)  every  attendant  term  is  at  law  A 
ehatt^l  real,  a  term  in  gross.  This  was  laid  down  by 
Lord  tiariiwidke  in  Wilhughby  v.  WiUot^hty  above 
cited.  It  Cannot  tlierefbre  be  taken  in  eitecution  for 
the  debt  of  the  ceshd  que  trust.  Lyster  V.  DoUatid  [e), 
Shifi^  V.  Waits  (/),  Burdon  v.  Kennedy  {g)y  Scott  v. 
Stholey  (A),  Metcalfv.  ScMey.  (/)  Ifi  a  case  like  thi#, 
where  there  is  a  term  of  years  in  A.  with  A  remainder 
tki  fee  in  the  debtor,  the  proper  course  for  the  judg- 
ment cteclltbr  to  pursue  is  pointed  out  2  BoUe  Ahf.  473, 
viz.  to  extend  the  remainder^  which  gives  him  a  right 
to  the  rent  reserved.  These 'points  arise  generally  in 
Courts  of  Equity  in  casCs  of  conflicting  iticumbrancers. 
Now  a  Court  of  Law  has  not  proper  officers  or  powers 
to  determine  such  questions.  The  statute  therefore 
could  not  have  intended  to  put  trust  estates  fttid  legftl 
estates  on  the  same  foundation,,  but  only  to  embrace 

(tt)  Ai^y  p»  Tio.  (*)  t  r.  22.  «.  (c)  1  r.  Jl.  tM. 

(d)  1  r.R.  772.  (0  1  Fe*.  J.  431.  (/)  3  Atk.  20a 

te)  3  AUk.  73».  (A)  8  Eaa,  467.  (i)  2  Ntm  JEUp.  461. 
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the  cases  of  estates  in  feo-aiiDple,  held  io  trust  for  the 
debtor  in  tee-simple.  But  there  is  another  objectioo. 
Here  the  trustee  was  not  trustee  for  Richard  Newmmi, 
hut  for  Sarah  Ncwnian,  at  the  time  when  the  writ  of 
elegit  was  sued  out,  and  so  the  case  is  not  within  the 
tenth  section.  On  this  point  they  dted  Et  pan< 
Knott  {a),  and  Wilkes  v.  Boditigtoa.  (b) 

Cur.  adv.  vuk. 

Abbott  C.  J.  now  delivered  the  opinion  of  the 
Court.  This  was  an  action  of  ejectment  tried  before 
my  brother  Part  at  the  lost  assizes  for  the  county  of 
Sussex.  The  title  of  the  lessor  of  the  plaintiff  was 
upon  a  judgment  recovered  in  the  year  1808,  against 
Richard  Neuiman  for  8000/.  and  a  writ  of  elegit  and 
inquisition  tliercupon  in  the  year  1818,  Gadiag  Sichard 
Newman  seised  in  fee  of  the  premises  in  question.  It 
was  further  proved  that  the  defendant  occupied  the 
land  as  a  tenant,  and  had  declared  that  he  contiidered 
it  lo  belong  to  liickard  Xt'inman,  anil  had  delivered  to 
him  a  notice  of  the  judgment  received  in  June  1818 
from  the  lessor  of  the  plaintiff.  On  the  part  of  the 
defendant,  it  was  proved  that  on  the  2Sd  June,  1 762, 
Francis  Hare  Nat/lo>-  had  conveyed  the  premises  in 
question,  inter  alia,  to  Thomas  Carta;  for  a  term  of 
1000  years,  by  way  of  mortgage  for  securing  the  sum 
of  6000/.  That  in  the  year  1779,  the  mortgage  was 
paid  of^  and  deeds  were  then  executed,  whereby,  in 
efiect,  the  term  was  assigned  to  William  Denman  in 
trust  for  John  Newman,  a  purchaser  of  the  premises, 
and  to  attend  the  inheritance.  That  in  the  month  of 
October,  1814,  the  said  Richard  Ntramiatt,    to  whom 

(a)  11  »'«.  617.  (ft)  a  Vem,  599. 
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the  premises  had  descended  from  the  purchaser  Jb^n        181  Sf. 
Newman^  made  a  settlement  upon  his  intended  marriage,  ' 

whereby  he  conveyed  the  premises  to  trustees  and  their       ^gpinst 
heirs  to  the  use  of  himself  for  life^  with  a  remainder 
to  hi9  intended  wife  for  life,  remainder  to  the  issue  of 
the  marriage,  and  reversion  to  himself  in  fee*    That 
in   the  year  1816,  the  said  Richard  Newman  and  his 
wife  conveyed  their  life  estates,  and  his  reversion  in 
fee^  to  Sarah  Newman^  the  mother  of  Richard,  as  a 
security  for  1 1 62L ;  which  appears  to  have  been  money 
then  due  from  him  to  her.    Hiat  Mrs.  Neamian,  the 
mother,  died  in  the  year  1817,  having  previously  de- 
vised her  interest  to  some  other  relations.  That  WiUiam 
Dermany  to  whom  the  term  had  been  assigned  in  trusty 
to  attend  the  inheritance  as  aforesaid,  died  about  four 
years  ago ;  and  that  on  the  19th  March  last,  his  son  took 
out  administration  to  him,  and  executed  a  deed,  pur- 
porting to  be  an  assignment  of  the  term  to  a  person 
^therpin  named,  in  trust  for  the  devisees  of  Mrs.  New^ 
many  the  mother.     Upon  this  evidence^  two  questions 
were  made  at  the  trial;  whether  the  term  might  be^ 
presumed  to  have  been  surrendered  and  merged  in  the 
inheritance;  and  if  it  might  not,  then  whether  it  was  a 
trust  withui  the  10th  section  of  the  Statute  of  Frauds, 
so  as  not  to  stand  in  the  way  of  the  execution  on  the 
judgment     The  learned  Judge  thought  this  a  case  in 
which  a  Jury  might  presumed  surrender  of  the  term; 
and  the  matter  being  accordingly  left  to  them,  they 
found  that  the  term  had  been  surrendered.     A  motion 
was  afterwards  made  for  a  noq-suit,  according  to  leave 
given  by  the  learned  Judge ;  a  rule  to  shew  cause  was 
granted,  and  the  matter  argued  before  us  very  fully 
and  ably.    The  same  two  points  were  made*    And 
Vol.  IL  3  F  with 
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with  ra|>ect  to  the  Statute  of  Fnmds,  a  iorther  point 
alios  it  being  oonteDded^  6nX,  that  the  trust  of  a  term 
of  yean  it  not  within  the  10th  seoticm  of  the  italnte; 
and  teeopilly,  that  if  it  he^  yet  in  this  particular  eaf^ 
the  stati)te  would  not  help  the  plaintiff,  because  the 
Umkor  most  be  considered  as  a  trustee,  not  £ar  the 
debtor,  but  for  the  de?isees  of  Mrs.  Ntamum  at  the 
tifne  of  issuing  the  execution*     Upon   theae  poinl% 
howeveTf  it  is  not  necessary  for  us  tp  pronounce  any 
judgment,  tn^ci^use  we  are  of  opinion,  that  in  this  case^ 
a  surrender  of  the  term  might  lawfully  and  reasonably 
be  presumed^    It  is  obyious,  that  if  such  a  surrender 
bad  been  m^de,  it  would  probaUy  not  be  in  the  power 
gf  the  pli^iatiff  to  produce  it,  he  being  a  stranger  to 
th?  particulars  of  the  title  which  his  debtor  had  in  the 
Imd*    Tha  principal  ground  of  objection  to  the  pre- 
sumption was,  tlmt  such  a  presumption  had,  in  no  in* 
stance  hitherto,  been  made  against  the  owner  of  the 
inhdritani9P;  the  former  instances  being,  as  it  was  said, 
all  cases  of  presumption  in  favour  of  such  owner*    But 
this  proposition  appears  to  be  too  extensively  laid  down. 
One  .of  the  instances  in  which  it  has  been  said  that  a 
surrender  ^hal)  be  presumed^  is  the  case  of  a  mortgagor 
setting  up  a  term  against  his  own  mortgagee,  and  this 
is  s^id  generally,  and  without  distinction,  betwe^i  a 
mortgagee  in  fee  or  for  years.     But  if  auch  a  term  be 
let  up  against  a  mortgagee  for  years,  and  a  surrender 
presumed,  the  presumption  is  made  against,  and  not 
in  favour  of  the  owner  of  the  inheritance.     It  is  made 
against  his  interest  at  the  time  of  the    trial,    but  in 
fiivour  of  his  honesty  at  the  time  of  the  mortgage;  for 
if  the  term  existed  at  the  time  pf  the  mortgage^  he 
ought  in  honesty  to  have  secured  the  benefit  of  it  to 

the 
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the  mortgagee  «t  that  time,  and  not  to  have  r^erved  it  }619» 
in  his  own  puwer^  aa  an  initroment  to  defeat  hU  — • 
niortgage.  And  upon  the  same  principle  on  which  a  9§mf$ 
surrender  is  presumed  in  the  case  of  mortgagor  and  ***- 

mortgagee,  we  think  it  may  reasonably  be  presumed  in 
the  present  case ;  though  the  principle  is  applicable  not 
to  the  judgment  creditor,  but  to  other  persons.  On^ 
of  the  general  grounds  of  a  presumption  is,  the 
existence  of  a  state  of  things,  which  may  most  reason- 
ably be  accounted  for,  by  supposing  the  matter  pre- 
sumed* Thus  the  long  enjoyment  of  a  right  of  wgy 
by  A.  to  his  house  or  close,  over  the  land  of  £.,  which 
is  a  prejudice  to  the  land,  may  most  reasonably  be  90- 
counted  for,  by  supposing  a  grant  of  such  right  by 
the  owner  of  the  land :  and  if  such  a  right  appear  to 
h^ve  existed  in  ancient  times,  a  long  forbearance  to 
exercise  it,  which  must  be  inconvenient  and  prgudiciftl 
to  the  owner  of  the  house  or  close,  may  most  reason- 
ably be  accounted  for,  by  supposing  a  release  of  the 
right*  In  the  first  class  of  cases^  therefore,  a  grwt 
of  the  right,  and  in  the  latter,  a  release  of  it,  is  pre* 
sumed.  Where  a  term  of  years  becomes  attendant 
upon  the  reversion  and  inheritance,  either  by  operation 
'  of  law,  or  by  special  declaration,  upon  the  extinction 
;  of  the  objects  for  which  it  was  created,  the  enjoyment 
of  the  land  by  the  owner  of  the  revei*sion  thus  become 
the  cestui  que  trust  of  the  term,  may  be  accounted  for 
by  the  union  of  the  two  characters  of  cestui  que  trust 
and  inheritor,  and  without  supposing  any  surrender  of 
the  term ;  and  therefore  in  general  such  enjoymentf 
though  it  may  be  of  very  long  continuance,  may  pos- 
sibly furnish  no  ground  to  presume  a  surrender  of 
the  term.  But  where  acts  are  done  or  omitted  by  the 
owner  of  the  inheritance,   and  persons  dealing  with 
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1619;  Wm  as  to  the  land,  which  ought  not  reasonably  to  be 
done  or  omitted,  if  the  term  existed  io  the  hands  oi  n 
trustee,  and  if  there  do  not  appear  to  be  any  thing 
that  should  prevent  a  surrender  from  having  been  made ; 
in  such  cases  the  things  done  or  omitted  may  most 
reasonably  be  accounted  for,  by  supposing  a  surrender 
of  the  term;  and  therefore  a  surrender  may  be  presumed. 
We  think  there  are  such  things  in  the  present  case, 
la  thu  year  1S14,  Richard  Niieman  the  debtor,  and 
tlien  owner  of  the  inheritance,  made  a  settlement  upon 
hb  intended  marriage,  which  look  place  immediately. 
Upon  such  an  occasion  the  title  and  title-deeds  of  the 
huBband  would  probably  be  looked  into  by  professional 
men,  on  the  part  of  the  husband  at  least,  if  not  on 
the  part  of  the  wife  also:  and  notwithstanding  the 
assertion  of  one  of  the  learned  gentlemen,  who  argued 
this  case  on  the  part  of  the  defendant,  and  by  whom  we 
were  informed  that  it  ia  not  usual,  on  such  occasions, 
to  take  any  notice  of  an  outstanding  satisfied  term:  we 
cannot  forbear  tliinktng  that  such  a  term  always  ought 
to  be,  and  frequently  is,  in  some  way  noticed,  either 
by  the  deed  of  settlement,  or  by  some  separate  instru- 
ment; because  if  it  be  not  noticed,  and  the  termor  be  not 
called  upon  to  assign  the  term  to  the  uses  of  the  settie- 
mt-nt,  nor  any  declaration  of  trust  made  of  it  to  tho^e 
uses,  it  may  afterwards  be  made  an  instrument  of  de. 
feating  the  settlement.  The  title-deeds  usually  rcmaia 
with  the  husband,  and  if  he  be  driven  by  necessity  to 
borrow  money,  he  may  meet  with  a  lender  who  has  no 
notice  of  the  settlement,  and  may  by  handing  over  his 
deeds,  and  obtaining  an  assignment  of  the  term  to 
him,  and  other  conveyances,  give  to  him  a  title 
that  must  prevail  both  at  law,  and  in  courts  of  equity, 
against  the  settlement.     The  supposed  practice  of  taking 
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no  notice  of  outstanding  terms  on  such  an  occasion  J  81 9. 
appears  to  have  been  insisted  upon  before  Lord  Hard-* 
wicke^  in  the  case  of  Willoughln/  v,  Wtlloughby,  as  ap- 
plied to  marriage  settlements  and  purchases.  But  that 
very  learned  judge^  in  giving  his  judgment  in  that  case^ 
says,  he  had  enquired  of  a  very  learned  and  eminent 
conveyancer,  and  could  not  find  that  there  had  been 
any  such  general  rule.  And  he  afterwards  proceeds  to 
say,  '^  Where  the  assignment  has  been  generally  in 
trust  to  attend  the  inheritance,  and  the  parties  approve 
of  the  old  trustees,  they  may  safely  rely  upon  it,  espe- 
cially in  the  case  of  a  purchase  or  mortgage,  where 
the  title-deeds  always  are,  or  ought  to  be,  taken  in ; 
for  if  he  has  the  creatioh  and  assignment  of  the  term 
in  his  own  hands,  no  use  can  be  made  of  it  against  him. 
Such  instances  as  these  may  account  for  the  practice  in 
many  cases,  but  cannot  constitute  a  general  rule."  If 
in  the  present  case  it  had  appeared,  that  the  deeds 
relating  to  the  term  were  delivered  to  the  trustees  of* 
the  marriage  settlement,  as  one  of  the  securities  for  the 
settlement,  the  case  ^would  have  stood  on  a  very  dif- 
ferent ground.  The  marriage  settlement,  however,  is 
not  the  only  occasion  on  which  we  think  it  may  most 
reasonably  be  supposed,  that  this  term,  if  existing, 
would  have  been  brought  forward.  It  appears  that  ia 
1816,  the  same  Richard  Neaoman,  being  then  indebted 
to  his  mother^  and  desirous  of  giving  her  security  for 
the  debt,  prevailed  upon  his  wife  to  join  with  him  in 
conveying  to  her  the  interests  they  derived  under  the 
settlement.  Upon  this  occasion,  an  assignment  of  the 
term,  or  a  delivery  of  the  deeds  relating  to  it,  would 
undoubtedly  have  been  most  important  acts  in  &vour 
of  the  mortgagee,  because  they  would  have  protected 
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Um  Riurtgagee  against  any  iubseqnent  use  of  the  trno 
Ui  dcfent  her  mortage.  Od  boUi  the»e  ocxs&ioiu,  there- 
fore, Uii>  teriD,  if  exUlia^  coutd  not  have  been  wholly 
durcganlcd,  nithoiu  eilber  want  of  int^rity  on  Uie 
put  of  RUhard  Knamm,  or  want  of  care  aod  caalioB 
on  ibe  part  of  the  prufiwional  men  engaged  in  tboM 
tfnnaction*.  W«  think  it  more  reasonable  to  pmaine 
a  prior  uirrcndcr  of  the  terni.  than  to  presume  aoch 
deficicodei.  It  ccrtainl;  might  not  unreaconabtj  be 
left  to  a  jurj-  to  consider  to  what  caose  the;  would  aU 
tribute  iheGC  omiHions;  and  ihb  was  done  at  the  tnal 
It  is  true  thai  an  assignment  of  the  lerm  was  lakefi  a 
few  days  before  tlie  trial  for  the  alleged  beneGl  of  the 
I^^atcc*  of  the  mortgngee,  Mrs.  ^<Rniiaii,  on  wboie 
behalf  we  were  infonned  the  present  cause  was  de^ 
fended.  But  tiiis  lardy  act  cannot  be  of  onjr  avail) 
and  leads  not  to  any  premimptioo.  The  aaaigonKiit 
WM  made  by  the  administrator  of  the  person  in  whom 
the  term  had  been  vcbIjcI;  rik!  the  administrator  would 
probably  be  ignorant  of  any  previous  surrender  made 
by  the  intestate.  The  time  for  dealing  with  the  term, 
on  behalf  of  the  mortgagee,  was  the  date  of  the 
mortgage.  An  actual  assignment  of  the  term  is  msrt 
regarded  than  its  mere  quiescent  existence  It  will 
defeat  the  title  to  dower,  which  its  existence  only  will 
not,  according  to  the  cose  of  MawidreU  v.  Maimdrelli 
^  Vfs.jim.  567,  and  10  Ves.jttn.2A6.,  and  the  cases 
there  cited.  These  observations  respecting  the  settle 
ment  and  the  mortgage,  receive  additional  force  from 
the  consideration  of  their  dates.  They  were  both  long 
Bubsciiiient  to  the  judgment,  end  they  are  theacUof 
a  person  materially  interested  in  protecting  tbc  land 
from  the  judgment,  and  excluding  all  que»tions  on  the 
snbject 
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subject  of  priorily  or  otherwise  in   the  c^M  of  the        19 19. 

settlement,  for  the  sake  of  his  intended  wife,  and  the 

issue  that  he  might  expedt  by  her,  and  in  the  ciise  of 

the  mortgage  for  the  sake  of  the  mortgtigee,  to  Wbdm 

he  was  so  nearly  related,  and  who  was  evidently  a 

favoured  creditor.     And  it  cannot  be  denied  that  lUi 

actual  assignment  of  the  term  would  have  b^en   iti 

many  respects  mofe  operative  against  the  Judgment^ 

than  its  mere  existence.     In  the  ease  of  the  mbrlgage^ 

it  would  have  put  an  end  to  all  question  on  th«  Statute 

of  Frauds,  by  making  the  termotr  qpeeifically  a  ttuftted 

for  the  mortgagee  befoi^  eiteoution  issued^  aocdrding 

to  the  case  of  Hunt  v.  Cdlesj  1  Ccm.  Bepi  226.    Tor 

these  reasons  we  think  the  Verdict  ought  not  to  be  dis* 

tarbed,  and  the  rule  must  therefore  be  discharged. 

Rul^  dif^hairged* 


RAPf  against  Latham  and  Parrt*  Wednesday, 

ACTION  for  money  had  and  received,     Ple^i^  first,  ^.employed 
general  issue,  secondly,  set-off.     This  action  wa4  ^.  and  c,  who 

o  y  j^  were  partners 

brought  by  order  of   the  Lord   Chancellor  against  •»  wine  and 

^,  spint  mer- 

the  defendants,  who  were  bankrupts,  and  was  defend-  dumts,  to  pur- 

.  14         chase  wine  and 

ed    by  the  assignees.      The   question  waS|    whether  seU  the  same 

upon  commis- 
sion. C.  the  managing  partner,  represented  tbtt  he  bad  made  th^  piurchaaes,  and  that  b€ 
had  sold  a  part  of  th^  wihek  so  purchased  at  a  profit ;  the  pvicSm  of  such  supposed 
sales  be  paid  to  A^  and  rendered  accounts*  in  which  he  l^rttd  the  |mrchases  to  have  been 
ipade  at  a  certain  rate  per  pipe.  In  fact,  C.  bad  neither  txnight  nor  sold  any  wine.  The 
transactions  were  wholly  fictitious,  but  B*  was  w1m|1j  ignotpni  of  that.-  Upon  the  whole 
account  a  larger  sum  had  ^bccn  re|>aid  to  J.,  wrthe  proceeds  of  that  part  of  the  wine 
alleged  to  be  resold,  than  he  had  adfaqctdi  bot  the  other  ]iirt  of  the  wine,  which  C» 
represented  as  having  been  purchased,  was  unaccounted  for.  Held  that  B.  was  liable  for 
the  false  representations  of  bb  partner;  add  ibat  ji,  was  entHled  to  imikok  the  money  that 
had  been  paid  to  him  upon  these  fictitious  transactions,  aa  if  they  were  real* 

lleld  also,  the  supposed  purchases  having  been '  reiMseiitm  to  lutto  been  made  at  m 
certain  soedfied  rate  per  pipe,  that  W.  might  foainfiiin  an  wctiqB  for  mooi^bad  and  received 
to  Htoyir  the  spedAc  sums  advanced  tar  the  taixhbtt  of  ^petf  of  wine  iifmocamtad  for, 

SF  4  the 
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the  pl"i"*iff  vs>  entitled  to  prore  may  mdA  whsi  debt 
tmder  ihe  comnusMm.  The  two  defaadaats  •««  in 
pairtoenhip  ju  vine  and  spirit  im  ri  hinw  7W  hat 
DCH  was  imdeT  tlie  lole  dirccdoa  and  wMBagemtat  t£ 
parry i  Jjotham  being  also  sd  immoee  broker.  The 
pUintifl*  emplojed  the  defeodautf  to  parchase  wioe  fat 
bim  on  commiKion,  and  to  r«a^  the  Mine  at  cppor- 
tnmty  might  offer.  The  pUiotiff'  admxed  tike  nxxwy 
to  pay  fix-  the  wine*,  and  the  daties  thenoci'  The 
defendant  Parry  represented  to  the  ptaintiff  that  wins 
were  actoall;  porduued  and  lold,  and  fincn  tiaie  to 
time  rendered  in  the  name  of  Ijilham  and  Pary  ac- 
oouDts  of  racb  talcii  and  paid  the  proceeds  tbefeof  to 
the  pl#iffiHf-  TheK  de^ings  commeiiced  in  Jatmary 
1812.  Parry  then  wrote  to  the  plaintiff  that  be  bad 
an  opportunity  of  porchssiag  61  pipes  of  pan  at  6SL 
per  pipe,  and  be  dedred  the  plaintiff  to  ronit  the 
vuaiey  to  pay  the  price  of  snch  wines  and  the  duia 
thereon :  the  plaintiff  did  remit  the  money,  and  iVry 
represented  that  be  made  the  purchase,  and  afterward, 
in  the  name  of  the  firm,  transmitted  an  accoant  to  the 
pkintiff,  stating  thai  30  of  these  61  pipes  were  resold 
at  the  price  of  S4/.  per  pipe,  and  paid  the  proceed* 
of  such  pretended  sale  to  the  plaintiff.  The  other 
traD&actJoas  were  simibr  to  this,  and  continued  from 
Jamiary  I  SI  2  to  1813;  during  that  time  Parry  repre- 
sented that  eleven  different  purchases  of  wine  had  been 
made.  Each  transaction  formed  the  subject  of  a  sepa- 
rate account,  and  all  the  purchases  were  described  as 
being  made  at  a  certain  speclJUd  rate  per  pipe.  The 
plaintiff  conceived  that  Parrij  was  ia  fact  laying  out 
his  money  in  bond  Jide  purchases  of  wines,  and  that 
be  actually  resold  part  of  such  wines  as  he  represented ; 

But 
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Bat  upon  the  bankruptcy  taking  place,  it  appeared  that  1819. 
the  transactions'  were  wholly  fictitious;  and  that  — — 
Parry  had. had  recourse  to  them  as  expedients  to  raise         o^otfur 

■V. 

money.  The  defendant  Latham  knew  that  the  plain- 
tift'  had  employed  Parry  to  buy  and  sell  wines  on 
commission,  but  he  had  no  knowledge  that  the  trans- 
actions were  fictitious.  Upon  the  whole  account 
the  plaintiff  had  advanced,  ou  account  of  the  alleged 
purchases  of  wine,  and  some  other  purchases  of  rum, 
about  which  there  was  no  question,  126,000/.,  and 
he  had  received,  on  account  of  the  supposed  resale 
of  part  of  the  wines  and  the  profits  thereon,  130,000/. 
He  claimed  to  recover  the  money  he  had  advanced  for 
the  purchase  of  that  part  of  the  wine  which  the  defend- 
ant Parry '^  had  represented  as  purchased,  and  which 
they  had  never,  in  fact,  delivered  or  resold.  The 
cause  was  tried  at  the  London  Sittings  after  last  Hilary 
term,  before  Abbott  C.  J.,  and  it  was  contended  by 
the  plaintiff  that  he  had  a  right  to  take  each  transac- 
tion separately,  and  to  charge  the  defendants  with  the 
amount  of  the  money  advanced  to  them^  for  the  pur« 
chase  of  every  pipe  of  wine  not  accounted  for. 

The  Lord  Chief  Justice  was  of  opinion,  that  in 
this  action  for  money  had  and  received,  the  plaintiff 
could  not  recover,  as  the  defendants  had  in  fact  received 
no  money  beyond  what  they  had  actually  paid  to  the 
plaintiff,  and  the  plaintiff  was  therefore  nonsuited,  with 
liberty  to  move  to  enter  a  verdict  for  such  sum  as  an 
arbitrator  should  award,  on  a  principle  to  be  laid  down 
by  the  Court.  A  rule  nisi  having  been  obtained  for 
that  purpose  by  Scarlett  in  Easter  Term  last,  cause  was 
shewn  on  a  former  day*  in  this  term  by 

Vaughan^ 
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Wun 


1819.  ntughan^  Serjt  Ghtmetf  and  lAUkdale  for  the  defincf* 

ants.     If  the  defendant  Latham  had  even  been  prifjr 
lo  the  fraud  of  Parry^  this  action  Ibf  monejr  had  ind 
received  is  not  maintainable^  for  It  does  not  lie,  anlm 
money  actually  pass  between  the  parties.     IF  there  be 
only  money's  worth,  or  if  by  mistake  cr  fmndi  a  man 
represent  that  he  has  received  money,  atid  It  afterwards 
appear  upon    the  evidence  that  knoney  was  net  re» 
ccived,  this  is  not  the  proper  form  of  action.     N^w 
here  no  money  has  come  into  the  hands  of  the  defend** 
ants  beyond  what  they  have  paid,  and  that  beings  so^ 
this  action  is  not  mdntainable.    Secondly,  although  it 
be  true,  that  one  partner  is  liable  ibir  the  frmudulent 
acts  of  another,  that  rule  must  be  confined  to  real 
transactions,  for  such  only  are  in  the  ordinary  course 
of  trade,  and  are  to  be  considered  as  partnership  trans* 
actions.    The  principle  upon  which  one  partner  has 
been  held  bound  by  the  acts  of  another,  isf  that  he 
gives  that  other  an  implied  authority  to  bind  him  in 
all  partnership  transactions,  and  therefbre  it  has  been 
held,  that  if  one  partner  be  dissatisfied  with  the  conduct 
of  another,  and  give  notice  to  the  parties  who  are  trusting 
that  other  not  to  trust  him,  he  is  not  liable,   Willis  v. 
Dyson,  {a)  But  here  there  is  no  partnership  transaction* 
These  fictitious  purchases  and  sales  are  not  in  the  ordi- 
nary course  of  trade,  they  are  not  therefore  partnership 
transactions,  with  respect  to  which  alone  one  partner 
has  an  implied  authority  to  bind  another.     There  is 
no  instance  in  the  books,  where  one  partner  has  been 
held  bound  by  the  acts  of  another,  where  the  trans* 
action  is  not  a  real  transaction.    There  are  instances 

M  1  SMU^  1S4. 

as 


(a)  Cowper,  814.  (&)  IS  JEati,  517. 

(c)  1  Campb,  185. 
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as  to  the  accepting  of  billsi  reoeiving  goods  or  money ;        1819* 
but  these  are  all  real  transactions.     Where  a  partner        — — 

^  Ea»» 

represents  that  he  has  bought  and  sold  goods,  and  agauitt 
where  it  is  only  a  transaction  existing  in  his  own 
mind,  when  planning  a  fraud,  there  is  no  authority 
which  says  that  his  partner  is  bound.  {Hdroydi^ 
Suppose  there  was  only  ope  transaction,  viz.  an 
advance  of  5000/.|  a  return  of  money  for  wipe  re*- 
sold  at  a  profit  of  2000/.,  and  that  7000/.  were 
accordingly  given  in  return  for  the  5000/.  received 
as  if  it  were  a  real  transaction,  and  that  Latham  after^^ 
wards  discovers  it  to  be  fictitious.  Latham  and  Party 
could  not  then  treat  it  as  a  loan,  and  bring  an  action  to 
recover  back  as  much  as  the  sum  they  had  paid  ex> 
ceeded  the  money  advanced  to  them  with  interest,  and 
if  they  could  not,  then  there  was  no  debt  due  to  liOtham 
and  Parryi  and  consequently  no  part  of  it  could  be  ap- 
plied to  subsequent  transactions.) 

Scarlett^  Marryat^  and  Tindal  contra.  It  is  well 
established  that  an  innocent  partner  is  liable  for  the 
fraudulent  acts  of  another.  In  WiUet  v.  Chambers  {p)^ 
there  was  a  partnership  between  two  conveyancers  in  the 
country,  and  money  had  been  received  partly  by  one 
and  partly  by  the  other,  to  be  laid  out  upon  a  mort^ 
gage ;  the  mortgage  was  forged  by  one  of  the  partners 
without  the  knowledge  of  the  other,  still  it  was  held 
that  the  innocent  partner  was  liable  to  repay  the  money. 
}n  Jacaud  v.  French  (i),  the  same  principle  was  recog- 
nised ;  and  in  Bond  v.  Gibson  and  Jephson  (c),  one  pf  two 


partners. 


any  previous  dealing  between  th< 
the  deTeodont  Parry  has  received 
a  certain  number  of  pipes  of  wini 
bas  purchased ;  he  afterwards  r 
gold  a  part  of  these  wiaes  at  a  pr 
ceeds  of  such  sale  to  the  ptuntif 
account  for  the  residue :  the  mot 
as  the  price  of  the  residue  of  tho 
and  received  to  the  plaintiff's  use 
a  partnership  transaction,  Latha 
of  bis  partner;  the  plaintiff  seeks 
specificoll;  paid  by  him  to  the  d 
specific  wines,  which  theyrepresen 
.  for  him,  and  which  tbey  had  not. 
therefore  upon  a  consideration  w1 
is  said  that  the  defendants  are  a 
the  money  advanced  by  the  plun 
those  wines,  those  payments  whii 
in  reelect  of  profits  which  they  : 
been  made  upon  the  sale  of  pai 
other  words,  they  are  entitled  to 
advances  as  a  loan  of  money,  ai 


liATHAMt 


IN  THE  FlFTY-NlKTH  YEAR  OF  GEORGE  IIL  801 

at  the  end  of  one  or  even  of  five  years,  to  refund  the  1819. 
same,  because  the  defendants,  or  one  of  them,  had  im-  — -*- 
posed  upon  him  as  to  those  profits.  This  indeed  would  ag^amu 
be  applying  payments  which  had  been  made  upon  one 
account  to  another.  These  transactions  are  not  to  be 
considered  as  forming  one  account  in  the  aggregate, 
for  the  defendants  themselves  have  separated  them,  and 
have  rendered  an  account  of  what  was  sold  and  what 
not;  besides,  it  is  not  a  purchase  of  a  gross  parcel  of 
goods  at  a  gross  sum  of  money,  but  a  purchase  of  a 
certain  number  of  pipes  of  wines,  at  a  specific  price  per 
pipe,  and  the  plaintiff  is  entitled  to  recover  the  sum  he 
had  advanced  for  the  price  of  every  pipe  of  wine  not  ac- 
tually purchased. 

Cur.  adv,  tndi, 

Abbott  C.J.  Now  delivered  the  judgment  of  the 
Court  This  case  has  been  so  recently  argued,  that  it 
is  not  now  necessary  to  state  the  circumstances  of  it, 
and  it  will  be  sufficient  to  observe,  that  according  to 
the  accounts  rendered  to  the  plaintif!^  the  supposed 
purchases  were  all  alleged  to  be  made  at  certain  speci- 
fied rates  pe?*  pipe  or  hogshead^  so  that  each  transaction, 
if  real,  was  divisible  in  its  own  nature.  Upon  consider- 
ation of  the  case  we  are  of  opinion,  that  the  de- 
fendant Latham  is  bound  by  the  acts  and  represent- 
ations of  his  partner  Parry^  and  cannot  be  allowed  to 
say  that  those  transactions  were  fictitious,  which  Parry 
represented  to  be  real,  whether  such  representations 
applied  to  the  sale  of  the  whole  number  of  casks  sup- 
posed to  have  been  purchased  at  one  tim^  or  to  a  part 
only  of  such  number.  The  consequence  of  this  will 
be,  that  the  plaintiff  is  entitled  to  retain,  without  account, 

all 
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all  the  money  that  has  been  paid  to  him  upaa  d 
titioiu  transactions,  u  he  trould  have  been  if  iJ 
actions  had  been  real,  and  u  fDtitled  to  reeorsr  imJk 
the  sDmt  advanced  for  the  other  stippoacd  pnrduHl^ 
at  maaey  advanced  by  him  upon  a  donuderadon  not 
perfbrmed,  and  as  therefore  had  and  rcccii-ed  by  the 
defeodanLs  to  hti  use.  The  uonsuit  therefore  moat 
be  tel  asidr,  and  a  Terdici  entered  for  jlhe  plain- 
tiff,  for  the  turn  which  ahal)  be  found  dtie  apoa  the 
principle  which  I  hare  mentioned,  which  ia  the  mode 
mm  farourabJe  ibr  the  plaintifiL 

Bdeai 


"VViNTEB  against  Mouselet. 


during  hU 
life,  pajilile 


Held,  there 
having  liteD  n 
forfeiture,  iha 
the  bond  did 


.  T\ECLARATION  on  a  bond  for  2000/^  dated  29lli 

SepUiiibtT,  IS  11,  the  conJilion  of  which,  after  re- 
citing certain  transactions  between  plnintiff  and  defend- 

I  ant,  stated,  that  if  defendant  should  pay  to  plaintiff 
yearly,  during  liis  life,  10/.,  being  the  interest  on  the 
principal  at  ■I/,  per  cent,,  by  lialf-yoarly  payments,  on 

'  Lady-day  and  Michaelmas,  or  •sitkin  Immlif  daj/s  nexi 
afier  demand ;  and  should  also  pay  the  principal  sum 
of  lOOOA  within  twelve  mwntlis  after  the  decease  of  the 
plaintiff,  to  hiii  executors  or  administrators,  together 
with  all  interest  then  due  for  the  same,  ihen  the  writing 
obligatory  to  be  void.  Declnralion  then  assigned  as  a 
breach  orihccoiidiiion,  the  non-payment  of  a  year  and  a 
halfs  interest  and  alleged  Uiat  a  demand  had  been  made, 

coininisuun.       Held,  tecoiidlj.  Iliat  it  Kas  nut  proveslile  n^  kii  tuiuuilT 
mining  of  IS  C.  3.  c.  121.  j.  17. 

imd 
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and  twenty  days  elapsed^  by  reason  whereof  the  bond  be« 
came  forfeited.  Plea  thai  after  the  bond  became  forfeited, 
at  in  the  declaration  mentioned,  and  before  the  com* 
mencement  of  this  suit,  to  wit,  on  the  lOth  ofjitfyf  1818, 
the  defendant  became  a  bankrupt,  and  ihat  the  said 
debi  aoomed  due  and  inas  payable  to  the  flainiiff  before 
the  defendant  became  a  bankrupiy  and  upon  that  plea 
issue  was  joined.    At  the  trial  before  Qarram  B.  at  the 
SU[fard  Spring  Assises,  1819,  it  appeared  that  the  in- 
terest was  all  due  on  the  25th  March,  1817,  that  the 
commission  was  dated  the  6th  May  in  that  year,  and 
that  the  drfendant  obtained  his  certificate  on  the  2dd 
April,  1818.     But  the  defendant  was  unable  to  shew 
that  any  demand  for  payment  was  made  upon  him  pre- 
viously to  his  bankruptcy.    It  was  contended  that  this 
bond  had  become  forfeited  before  the  bankruptcy,  and 
was   a   debt  proveable  under  the  commission,   and 
iherefove  barred  by  the  'certificate;  and  secondly,  that 
il  was  an  annuity  bond,  and  therefore  proveable  un- 
der 49  O.  3.  r.  121.  «.  17*    The  learned  judge  over* 
ruled  both  these  objections,  and  the  jury,  by  his  direc- 
tions, found  a  yerdict  for  the  plaintifi.    A  rule  nisi  for 
a  new  trial  having  been  obtained  by  Jervis  in  last  Eoiier 
term,  upon  the  objections  taken  at  the  trial. 


1819. 

agahtM 
MoutnsY. 


W.  E.  Tawtton  now  shewed  cause.  This  case  is  dis- 
tinguishable from  Ex  parte  Bcfwlatt  (a),  on  the  ground 
that  there  there  had  been  a  forfeiture  of  the  bond  pre« 
viously  to  the  bankruptcy,  which  there  has  not  been  here, 
no  demand  for  the.  payment  of  the  interest  having  been 
proved.  But  in  Est  parte  Barker  (d),  where  no  forfeiture 
bad  taken  place,  it  was  held  not  to  be  proveable.    Tlie 


(a)  2  no9$^  4ie. 


(h)  9  Vu.jun,  1  la 


had 
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1819.         some  dUtinclion  is   taken  between   the  casei  Exports 
— —         Qrootn  {a),  where  tlie  proof  was  rqectod,  and  Es  parte 
^^i^r         Winchester  (i),  where  it  was  admitted.    The  rule  is,  that 
""""''"■      unless  there  has  been  a  forfeiture  of  the  bond  it  is  not 
proveable.    As  to  ttie  other  point,  this  is  not  an  annuity 
bond  within  +y  G.  3.  c.  121.  s.  1?.     For  the  principal 
'  here  never  was  put  in  hazard ;  on  the  contrary,  it  is  (o  be 

repaid  to  the  plaintiff's  executors  within  a  certain  time 
after  his  death,  and  interest  is  to  be  paid  till  that  time. 
All  annuity  is  a  certain  sum,  which  is  periodically  pay- 
able in  satisfaction  of  tlie  debt  and  demand ;  but  here 
the  debt  is  kept  alive,  notwithstanding  the  annual  pay 


Jcrvit  contra.  Contended  first  that  this  fell  witluD 
the  rule  laid  down  in  Ex  parti:  Rcndatt,  the  failure  to  pay 
interest  having  occurred  before  the  bantcruptcy ;  but 
Kcondly,  that  it  might  have  been  proved  under  49  G.  3. 
c.  121,  s.  I7-,  which  cnliiles  any  annuity  creditor  to 
prove  vihether  there  be  amj  arrears  at  the  time  of'  the 
bankruptcy  or  not.  Now  uu  annuity,  strictly  speaking,  b 
an  annual  payment,  and  the  annual  payment  in  Ex  parte 
RmHeitt,  which  exceeded  5  per  cent.,  is  considered  by 
the  Court  as  on  annuity.  Tliis  bond,  therefore,  was 
proveable  under  the  commission,  cither  on  the  ground 
tliat  there  was  a  breach  of  one  of  the  conditions,  or  on 
the  ground  that  it  was  au  annuity. 

Abboti'  J.  I  am  of  opinion  that  this  bond  wiu  not 
proveable  under  the  commission.  In  many  of  its  circam- 
staiices  this  case  is  very  like  Ex  parte  liowlati  ;  but  it  dif- 
fers iu  the  very  pouil  which  was  the  very  foundation  of  the 


(a}l^it.  115,  {/•)  1  Art.  U6. 

judgoieDt; 
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judgment;  which  was  that  the  breach  of  the  condition         1819* 

gave  a  right  to  the  obligee  to   put  the  bond  in  suit. 

Here  there  was  no  forfeiture  of  the  bond,  and  therefore      ^againtt 

the  obh'gee  iiad  no  right  to  put  the  bond  in  suit,  and 

consequently  had  no  right  to  prove  his  debt  under  tlie 

coratnission.     It  has  been  argued,  however,  that  this  is 

an  annuity -bond,  and  that  it  comes  within  the  49  G.  3. 

c.  121.  5.  17.,  which  entitles  the  annuity  creditor  of  any 

bankrupt  to  prove  under  the  commission  for  the  value 

of  such  annuity,  which  value  the  commissioners  are 

to  ascertain.     Certainly  this  is  merely  a  stipulation  for 

the  payment  of  interest  for  the  forbearance  of  a  certain 

sum  of  money.     It  is  not  an  annuity  in  any  reasonable 

sense  of  the  term,  nor  does  it  come  within  that  meaning 

in  the  act  of  parliament. 

Baylet  J*  It  is  an  abuse  of  terms  to  call  this  an 
annuity  bond.  It  is  a  bond  to  pay  the  principal  sum  with 
interest  in  the  mean  time  ;  Ex  parte  Bffxlatt  is  a  strong 
authority  against  the  defendant,  for  the  very  ground  of 
the  judgment  there  was  that  the  bond  was  forfeited,  and 
I  think,  under  the  authority  of  that  case,  that  the  plaintiff 
would  not  be  at  liberty  to  prove  the  debt  under  the 
commission. 

HoLROYD  J.  There  viras  no  forfeiture  of  this  bond 
before  the  bankruptcy,  and  therefore  it  is  not  prove- 
able  under  the  commission,  unless  it  comes  within  the 
49  G.  3.  c.  121.  s,  17.,  which  enables  the  annuity  cre- 
ditor of  any  bankrupt  to  prove  his  debt,  for  the  value  of 
such  annuity,  which  is  to  be  ascertained  by  the  com- 
missioners.    Although  this  may  be  an  annuity  in  one 
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sense  of  the  word,  I  am  of  opinion  that  it  is    aoi 
annuity  wilhiQ  the  meaning  of  the  net  of  parliamcx 

Best  3.  If  this  be  an  annuity  it  would  fall  wi 
the  annuity  act,  and  require  to  be  enrolled,  and  i 
every  bond  for  the  piiyment  of  principal  and  intt 
would  be  subject  to  tlie  proviaionH  of  that  statute, 
every  suci)  Ijond  provides  for  an  annual  paymen 
inteicst,  and,  according  to  the  argument,  that  ai 
would  constitute  an  annuity,  I  hove,  howe\-cr,  alu 
understood  the  meaning  of  an  annuity  to  be  where 
principal  is  gone  for  ever,  and  it  is  satisficcl  byperit 
cat  payments.  On  the  other  point,  I  am  also  of  opin 
that  this  bond,  not  having  been  forfeited,  was 
provcable  under  the  commission,  and  consecpiently  ' 
the  defendant's  certificato  is  no  bar  to  ibis  action. 
Rule  dischar] 


The  KtNG  against  Coleridge,  and  Otlie 

A  RULE  nisi  had  been  obtained  for  a  mandami 
the  reclor,  officiating  curale,  churchwardens, 
Ecxton  of  the  pnrisli  of  Sahii  Andrctv,  Holbom,  t 
manding  them  to  buiy,  or  to  do  every  act  neces 
to  be  done,  in  order  to  the  burial  in  the  churchyai 
that  parish,  of  the  corpse  of  M.  G.  deceased,  ilie 
wife  of  A,  G.  a  parishioncf  oF  the  said  parish.  It 
appeared  from  the  affidavits  that  the  corpse  bad  1 
refused  interment,  on  account  of  its  being  inclose 
thi:  Court  rtfuwd  a  niaiulnmub. 
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an  iron  coffin,   it  being  expressly  intimated^  that  it        1819» 
would  be*  interred  if  brought  in  the  usual  way,  in  a 
wooden  coffin.    The  number  of  the  inhabitants  of  the        agaktu 

parish  was  30,000,  and  the  burials  were  700  annually.  ^^  otbett* 

Gumey.  and  Campbell  now  shewed  cause.  It  is  sworu 
that  the  usual  mode  in  this  parish  is  to  bury  in  wooden 
ooffins,  and  if  this  new  mode  prevail  it  is  clear,  from 
the  statement  of  numbers  annually  buried,  that  the 
church-yard  would,  in  a  short  time^  be  fiUod.  Admitting 
that  at  common  law  there  is  a  right  of  interment,  still 
the  usage  which  confirmed  the  right,  as  also  prescribed 
the  mode  of  exercising  it,  Andrews  v.  Ca'wlhome{a)p  Be* 
sides  the  mode  of  burial,  is  a  matter  purely  of  ecclesi- 
astical cognizance,  and  it  is  well  known  that  in  such 
cases  this  Court  will  not'  interfere.  Bex  v.  Church* 
wardens  of  St,  Peters^  Thetford^  (i),  Bex  v.  Taylor  {c). 
Here  there  has  been  no  absolute  refusal  to  bury^  but 
only  to  bury  in  a  particular  mode.  Besides,  liow  far  is 
the  claim  to  go,  for  a  party  might  claim  as  a  right  to 
bury  in  an  iron  coffin  of  any  dimensions. 

Scarlett  and  Chitty  contra.  By  common  law  the  in- 
habitants of  the  parish  have  a  right  to  be  buried  in  the  » 
churchyard,  and  no  particular  mode  of  burial  is  pre- 
scribe Degges  Parsons'  Law^pt.  1.  c.  12.  Burn's  EccL 
L.f  tit.  Burial,  258.  Comyris  Dig.  tit.  CemeUry^  B. 
Dean  and  CJiapter  qf  Exete/s  Case,  {d)  The  case  of 
Bex  V.  Bishop  of  Exeter  {e)  is  in  point.  There  this 
Ck)urt  granted  a  mandamus,  to  compel  him  to  give  the 

(a)  miles,  S36.  (b)  5  T.  R.  564. 

(c)  1  Bum  Eccl,  Z.  258.  Ed,  1809.  (</)  1  Salk,  534, 

(e)  Balwu  6h 
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chrism  to  baptize  the  parishioners'  children,   although 
in  that  case  the  archbishop  might  have  been   appealed 
to.    And  in  Rex  v.  Dean  and  Chapter  of  Trinity  Chapelj 
Dublin  (a),  the  same  law  is  laid  down ;  yet  in  both  these 
cases  it  might  have  been  urged  they  were  matters  of 
ecclesiastical  jurisdiction.     This  writ  of  mandamus  is  m 
fact  in  aid  of  the  ecclesiastical  court,  being  in  the  nature 
of  a  bill  for  a  specific  performance,  to  compel  the  act  to 
be  done,  which  no  other  court  can  do.     For  the  bishop 
can  only  punish  and  censure,  whereas  this  Court  may 
command  the  thing  to  be  done,  and  so  remove  an  inde- 
cent exposure  of  the  dead  body.     The  truth  is  that  this 
is  only  resisted  in  order  to  obtain  a  larger  fee.     But 
burial  cannot  be  denied  on  that  account.  Rex  v.  The 
Lard  of  the  Manor  of  Hendon  (6),  and  IMilewood  v. 
WiUiams.  (c) 


Abbott  C.  J.  I  am  of  opinion  that  in  this  particolsr 
case  the  Court  cannot  interpose  by  granting  a  manda* 
mus.  It  may  be  admitted  for  the  purpose  of  the  pre- 
sent question,  that  the  right  of  sepulture  is  a  common 
law  right ;  but  I  am  of  opinion  that  the  mode  of  burial  is 
a  subject  of  ecclesiastical  cognizance  alone.  If  a  clergy- 
man should  absolutely  refuse  to  bury  the  body  of  a  dead 
person,  brought  for  interment  in  the  usual  XDat/f  I  am 
by  no  means  prepared  to  say  that  this  Court  would  not 
grant  a  mandamus  to  compel  him  to  inter  the  body. 
But  in  so  doing  we  should  be  acting  in  aid  of  the  eccle- 
siastical court,  for  that  court  would  compel  the  burial^ 
although  not  in  so  speedy  a  manner  as  by  mandamuSi 
In  this  case  there  has  been  no  refusal  to  inter  the  body 


(a)  8  Uod.  88.  (h)  2  T.  B.  484.         (c)  €  Tmmi.  2Bh 


in 
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in  the  usual  and  ordinary  mode;  the  contest  between        1819. 
the  parties  is,  whether  the  ofBcers  of  the  parish  shall        ■^— 
be  compelled  to  bury  the  body  in  an  unusual  and  ex-        against 
traordinary  manner.      I  am  of  opinion  that  that  is  a      a^o^h 
question  proper  for  the  decision  of  the  ecclesiastical 
court  and  not  of  this  Court.      I  need  not  say  that  in 
matters  purely  of  ecclesiastical  cognizance,  this  Court 
does  not  interfere,  as  for  instance  in  the  case  cited  from 
5  T.  R.,  the  Court  will  not  grant  a  mandamus  to  make 
a  church-rate.     I  am  therefore  of  opinion  that  this  rule 
should  be  discharged  with  costs. 

Bayley  J.  I  agree  entirely  with  my  Lord  C.  J.  in 
the  judgment  which  he  has  delivered.  The  object  of 
this  application  is  to  compel  a  burial  in  a  specific  man- 
ner. It  is  not  for  this  Court  to  say  that  there  shall  be 
a  particular  mode  of  burial,  but  that  is  a  matter  purely 
for  the  consideration  of  the  ecclesiastical  court. 

HoLROTD  J.  I  am  also  of  the  same  opinion.  The 
matter  in  dispute  is  merely  as  to  the  mode  of  burial, 
and  that  I  think  is  purely  of  ecclesiastical  cognizance.  In 
3  Inst.  203.  it  is  said,  ^^  that  in  every  sepulchre,  that 
hath  a  monument,  two  things  are  to  be  considered*  viz. 
the  monument  and  the  sepulture  or  burial  of  the  dead. 
The  burial  of  the  cadaver^  (that  is  caro  data  vermibus^) 
is  nullius  in  bonisy  and  belongs  to  ecclesiastical  cogniz- 
ance, but  as  to  the  monument,  action  is  given  (as  hath 
been  said),  at  the  common  law  for  defacing  thereof." 
It  seems  to  me  that  the  mode  of  burial  is  as  much  a 
matter  of  ecclesiastical  cognizance,  as  the  prayers  that 
are  to  be  read,  or  the  ceremonies  that  are  to  be  used  at 
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tb^  funeraL    I  therefore  think  that  this  rule  should  be 
discharged. 

Best  J.  It  seems  to  me  that  this  a  matter  purely 
for  the  ecclesiastical  court,  and  that  of  itself  is  a  suffi- 
cient reason  why  this  mandamus  should  not  be  granted. 
But  considering  this  as  an  application  to  the  discretion 
of  the  Court,  I  think  that  this  mandamus  ought  not  to 
go.  The  consequence  of  enforcing  such  a  mode  d 
burial  would  produce  great  public  inconvcHiience.  For 
it  is  evident  that  in  a  few  years  the  church-yard  would 
be  filled,  and  a  great  additional  expense  cast  upon  the 
parish  in  providing  other  places  for  th'e  burial  of  the 
parishioners.  I  think,  therefore,  that  this  Court  should 
not  interfere  in  the  exercise  of  its  discretion,  to  en* 
force  a  mode  of  burial  calculated  to  produce  such  con- 
sequences. 

Rule  discharged  with  costs. 


Meyrick  and  Others  against  Whishaw  and 

Others. 

JpRANCIS  Whishaw   being  seized  in  fee  of  certain 

estates  by  his  marriage-settlement  conveyed  them  to 

trustees  to  the  use  of  himself  for  life,  remainder  to  trufr- 

tees  to  preserve  contingent  remainders ;   remainder  for 

securing  certain  payments  to  his  wife,  and  subject  thereto, 

riage»  share  and  share  alike,  as  tenants,  in  common  ;  and  for  default  of  such  issue  and 
if  any  of  such  children,  there  being  more  tlian  one,  shall  happen  to  die  without  issue 
before  twenty ^)nc,  that  in  every  such  case,  the  share  of  such  child,  should  go  to  the  sur- 
vivors, OS  tenants  in  common ;  and  in  case  all  such  children  should  die  without  issue,  then 
to  the  use  of  the  settlor  in  fee..  Held,  that  there  were  no  cioss-remaioder^  l>etwcen  the 
children  of  the  marriago,  except  in  tlie  case  of  a  child  having  died  without  issue,  and 
under  twenty^ne.  And  that  one  of  tlie  children  having  died  without  iasue  but' after 
twenty-one,  that  bis  share  vested  in  the  settlor,  and  not  in  the  survivor. 

to 
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settlement, 
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his  children 
of  the  mar- 
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to  the  use  of  all  and  qvery  of  the  children  of  the  said 
Whisharuo  on  the  body  of  his  intended  wife  to  be  begotten, 
sons  as  well  as  daughters,  and  the  heirs  of  their  several 
respective  body  and  bodies  to  be  begotten  equaUy, 
share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants,  with  remainder  over,  in  the  words 
following,  *^  And  for  default  of  such  issue,  and  if  ^ny 
of  such  children,  there  being  more  than  one,  shall 
happen  to  die  without  issue  of  his  or  their  bodies  or 
body,  before  he,  she^  or  they  shall  attain  the  full  age  of 
twenty-one  years,  that  then  and  in  every  such  casc^ 
the  part  and  share,  parts  and  shares  of  every  such 
child  and  children  so  dying,  shall  go  and  remain,  and 
be  to  the  survivors  and  survivor  of  such  children,  and 
the  heirs  of  the  bodies  and  body  of  such  survivors  and 
survivor  as  tenants  in  common,  and  not  as  joint 
tenants,  and  in  case  all  such  children  should  die  with- 
out issue  of  his,  her,  or  their  body  or  bodies,  then  to 
the  use  of  the  said  Francis  JVAishaw  his  heirs  and 
assigns  for  ever."  The  marriage  took  effect^  and  the 
issue  were  two  children,  Luke  and  Mary  Anne.  Luke 
after  attaining  twenty-one  years,  died  without  issue, 
and  in  the  life-time  of  his  father.  Mary  Anne,  who 
survived  Jjuke^  intermarried  with  William  Meyricky  and 
also  died  in  the  life-time  of  her  father,  leaving  the 
plaintiffs  her  only  children.  Francis  Whishav)  died  in 
November  1816,  and  by  a  codicil  to  his  will,  after  re- 
citing that  upon  the  death  of  his  son  Luke  Whishaw 
without  issue,  after  having  obtained  the  age  of  twenty- 
one  years,  he  the  said  Francis  fVkishim  conceived  him- 
self to  have  become  entitled  to  the  reversion  in  fee 
simple  of  and  in  one  moiety  of  the  premises  comprised 
in  the  said  indentures  of  settlement,  devised  the  said 
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moiety  to  trustees,  to  certain  uses  therein  mentioned) 
under  which  the  several  defendants  were  variously  iii- 
tere&leil.  The  question,  directed  by  the  Vice  Chwi- 
cellor  for  the  opinion  of  this  Court,  was,  Whelhw 
under  the  limitations  of  the  marri age-sett  1cm en t  ihf 
said  Maty  Anne  Meyrick  (tlie  iate  mother  of  the  plain- 
tiffi)  upon  the  death  of  the  said  hvke  IfTuihtm  took 
any  and  what  estate  in  the  moiety  of  the  freehold  pre> 
tnises  comprised  in  the  settlement  to  which  the  said 
Jjike  Whishm^,  as  the  other  of  the  two  children  of 
Francis  IVhiskaia  and  Anne  his  wife,  who  attained  tbe 
age  of  ai  years  was  entitled  to  at  the  time  of  his  death, 
under  the  limitations  of  the  same  indentures.  Tbe 
caae  was  argued  at  the  sittings  at  Serjeants  Inn  before 
Itut  Hilaiy  Term,  by 

Walton  for  the  plaintiff.  By  tins  deed  cross-remain- 
ders are  created  amongst  the  children  of  the  marriage, 
in  the  event  of  any  of  tliem  dying  at  any  age  wiihoul 
issue,  anti  conscquendy  Marij  Aum-  Meijricl;  upon  llie 
death  ni Luke  Whis/mw,  took  a  fee-tail  in  his  nioieiy  of 
the  premises.  No  precise  form  of  words  is  necessary 
to  create  cross-remainders;  it  is  sufficient  if  that  in- 
tention  appenr  on  the  face  of  the  deed.  Doe  v.  Jfnine- 
wrig/ri  (a).  Here  such  an  intention  clearly  appears,  for 
by  the  express  terms  of  the  deed  tlie  ultimate  re- 
tnainder  to  the  settlor  was  to  lake  effect  only  in  case  all 
the  children  of  the  marriage  should  die  without  issue. 
By  the  construction  to  be  contended  for  on  the  otlier 
side,  if  any  of  the  children  of  the  marriage  die  after  the 
age  of  twenty-one  years,  with  or  without  issue,  iheul- 
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timate  remainder  is  to  take  effect  as  to  tliat  child's 
share.  That,  however,  is  wholly  inconsistent  with  the 
intention  of  the  settlor,  as  declared  in  the  ultimate  li- 
mitation, which  is  in  these  words :  **  And  in  case  all 
such  children  should  die  without  issue  of  his,  her,  or 
their  body  or  bodies,  then  to  the  use  of  the  said  Francis 
WhiskaWi  his  heirs  and  assigns,"  without  any  reference 
to  the  time  of  death  of  such  children,  whether  under  or 
above  the  age  of  twenty-one  years.  It  is  true^  that  in 
.  the  case  of  a  deed  like  the  present,  there  must  be  ex- 
press words  of  inheritance  to  create  cross-remainders 
in  tail;  although  it  would  be  otherwise  in  a  will  if  the 
intention  were  clear.  In  this  deed,  however,  there  are 
such  express  words  of  inheritance;  the  settlor  after 
limiting  estates  in  tail  to  all.  and  every  the  children  of 
the  marriage  respectively,  as  tenants  in  common,  limits 
the  remainders  over  thus :  ^*  And  for  default  of  such 
issue,  and  if  any  such  children,  there  being  more  than 
one,  shall  happen  to  die  without  issue  before  twenty- 
one,  then  and  in  every  such  case  the  part  or  share  of 
the  child  so  dying  shall  go  and  remain  to  the  survivor 
and  survivors  of  such  children^  and  the  heirs  of  their 
bodies  as  tenants  in  common."  The  words  *^  for  de^ 
fault  of  such  issue  clearly  relate  to  any  failure  of  such 
issue"  whether  partial  or  total.  The  preceding  estates 
in  tail  limited  to  all  and  every  the  children,  in  case  of 
there  being  more  than  one  child,  are  distinct  estates  in 
tail  to  each  child ;  and  the  words  <^  default  of  issue" 
relate  to  any  default  of  issue  in  any  of  the  before  li- 
mited estates.  This  is  the  case  that  has  happened; 
one  of  the  children  has  died  without  issue;  the  cross- 
remainders  limited  with  words  of  inheritance  are  sub- 
sequent to  those  words;  and  this  is  one  of  the  cases  in 

which 
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dying  tinder  age  and  witfaoat  i 
cordtDg  to  thii  ooiutniction,  ii 
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confines  the  cross-remainders  to  tl 
age  and  without  issue*  cxmtradi 
alion,  as  well  as  the  words  **  foi 
preceding  the  limitation  of  crou- 
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twenty-one  makes  no  dificrence  as  to  the  intention  in 
this  case.  If  there  Kad  been  only  one  child  born,  that 
child  would  have  taken  the  whole.  If  this  had  been 
the  case  of  a  will  there  could  have  been  no  doubt. 
Green  v.  Stephens,  (a)  The  words  of  this  settlement  are 
however  comprehensive,  and  apt  enough  to  execute 
the  intention  and  to  pass  the  estate  of  the  deceased's 
son  to  the  mother  of  the  plaintiff  by  way  of  cross- 
remainder,  under  the  words  ^^  for  default  of  such 
issuer"  used  prior  to  the  limitation  of  the  cro6S*re- 
mainders.  A  narrower  construction  will  defeat  the  in- 
tention, and  deprive  the  plaintiffi  of  their  inherit- 
ance. 
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Sugden  contra.  It  is  a  well  established  rule^  that 
cross-remainders,  are  not  to  be  raised  by  implication  in 
a  deed.  NeveU  v.  Nevell  (6},  and  Cole  v.  Levingsion  {c). 
In  Doe  v.  Waineioright.  (d)  Lord  Kenyan  states,  that 
the  deed  contained  express  limitations  by  way  of  cross- 
remainders.  Here  there  are  no  words  expressly  creat- 
ing general  cross-remainders.  Doe  v.  DorveU  (e)  is  a 
dear  authority  applicable  to  this  very  case.  There  a 
grandfather,  after  the  marriage  of  his  son  J3.,  who  bad 
two  children  then  living,  conveyed  lands  to  trustees  to 
the  use  of  himself  for  life,  remainder  to  B.  for  life ; 
remainder  to  trustees,  &c.,  remainder  to  the  use  of 
such  child  or  children  of  £.,  and  in  such  shares,  &c. 
as  B.  should  appoint,  and  in  default  of  such  appoint- 
ment, ^^  to  the  use  of  all  and  every  the  children  of  J3. 
and  the  heirs  of  their  several  and  respective  bodies  as 
tenants  in  common,  but  if  only  one  such  child^  to  the 


(a)  17  Ves,  74. 
\d)  5r.jB.  427. 


{b)  1  RoU.  Abr.  837.  (c)  1  Vcntris.  224. 

(0.5  r.  jB.  518. 
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uie  oF  such  only  child  and  the  heirs  of  bis  or  bet 
body;"  remainder  to  the  right  h«rs  of  A.  in  fee. 
Then  A.  conveyed  the  reversion  in  fee  to  C.  After- 
wards B.  had  other  cLildrcn  and  dietl  without  appoint- 
ing. Held  that  B.'%  cliildren  took  vested  interests  in 
tail>  and  that  upon  the  death  of  each  child  without 
issue,  hill  share  lell  into  the  reversion  conveyed  to  C. 
Id  Doe  v.  WorsUy  (a),  the  limitation  was  to  all  and 
erery  the  daughter  and  daughters  to  be  begotten,  share 
and  Bhare  ahke,  equally  to  be  divided  between  them, 
and  the  heirs  of  the  body  or  bodies  of  all  and  every 
Huch  daughter  and  daughters,  and  for  defatdt  of  sich 
itsae  to  the  right  heirs,  it  was  held  that  there  were  no 
erofii -remainders  between  the  daughters  and  tfadt 
iNue,  and  Lord  Kenyan  in  that  case  regrets  that  tbf 
role  of  construction  applicable  to  deedf,  that  cross-re- 
mainders could  not  be  raised  by  implication,  did  noi 
abo  take  effect  in  the  cose  of  wills.  The  intentioo  o 
the  settlor  here  is  in  fnvour  of  this  construction ;  if  a  chiJt 
died  before  he  could  bnr  the  entail,  liis  share  is  togc 
to  the  other  children ;  but  if  lie  died  after  be  could  bni 
the  entail,  and  did  not  setllc  it  on  them,  his  share  wai 
to  revert  to  the  father.  The  f^ifta  over  to  the  children  anc 
the  father  are  mixed  up  together ;  tlio  wqrds  "  for  default 
of  £uch  issue,"  apply  to  the  father,  and  the  subsequeni 
words  to  the  children ;  but  (here  is  no  gift  over  to  ih( 
children,  except  as  to  the  shore  of  a  child  dying  befon 
he  attain  the  age  of  twenty-one  years.  Then  again 
the  words  "  in  case  n?/ such  children  shall  die  withoul 
issue,"  apply  to  the  father,  and  give  him  the  shorn 
which  may  have  survived  to  any  of  the  children ;  upor 


(a)  \EaM,  416. 
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tbcir  deaths  without  issue.     It  is  a  general  rule  that  full 
effect  should  be  given  to  all  the  words  contained  in  a 
deed.     Now  by  the  construction  contended  for,  the 
words  ^^  before  he   or   they  shall  attain  the  age  of 
twenty-one  years,"  must  be  struck  out. 

Cur.  adv.  xmU. 


1819. 


MiTUCK 

and  othefB 

agtaxHtt 
WmsHAW 
andocbeiB. 


The  following  certificate  was  afterwards  sent 
This  case  has  been  argued  before  us  by  counsel. 
We  have  considered  it,  and  are  of  opinion  that 
under  the  limitations  of  this  settlement,  the  said  Martf 
Anne  Ma/rick^  upon  the  death  of  the  said  Luke  Whishaw 
took  no  estate  in  the  moiety  of  the  freehold  premises 
to  which  the  said  Luke  WJiishaw  was  entitled  at  the 
time  of  his  death. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLBOYD. 

W.  D.  Best. 
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REGULA  GENEUALIS. 

Tritiitij  Term,  59th  Geo.  lU. 
It  is  ordered,  tlmt  from  and  aflcr  the  last  day  of 
tbis  term,  every  notice  for  juslifyiDg  bail  iu  person  sbalt 
be  served  before  elev<m  o'clock  in  the  forenopn  of  tlic 
day  on  which  according  to  die  present  practice  such 
notice  ouglit  to  be  served;  except  in  case  of  an  onler 
of  the  Court  for  further  lime,  in  whicli  case  it  shall  be 
siifEcieiit  to  serve  the  notice  beibre  three  o'dock  in  the 
afternoon  of  the  day  oti  wliich  such  order  shall  be 
granted;  and  in  all  the  cases  aforesaldi  tbe  afEdsvit 
of  service  sliall  specify  the  time  of  day  at  which  such 
notice  eliaU  have  been  served. 

By  the  Court. 
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PRINCIPAL    MATTERS. 


ACTION  ON  THE  CASE, 
5ee  Carrier;  Ship,  1. 

In  a  public  navigable  river,  20  years* 
possession  of  the  water  at  a 
given  level,  &c.  is  not  conclusive 
as  to  the  right.  Vooght  v.  Winchy 
T.  59  G.  3.  Page  662 

ADMITTANCE, 
See  Copyhold,  2. 

ANNUITY, 

See  Bankruptcy,  9. 

The  deeds,  and  other  assurances,  a 
memorisd  of  which  is  required  by 
17  O*  3.  c.  26.  to  be  enrolled,  are 
those  to  which  the  grantor  of  the 
annuity  is  a  party,  or  which  are 
entered  into  by  a  third  person  at 
his  instance  and  request,  or  on 
his  behalf;  and,  consequently, 
where  a  third  person,  wholly  un- 
connected with  the  grantor,  gua- 
ranteed, in  consideration  of  a  cer- 
tain commission,  the  payment  of 
an  annuity  to  the  grantee:  Held 
that  such  guarantee  need  not  be 
enrolled.  Sandilands  v.  Marsh, 
T.  59  G.  3.  673 

ARBITRATION, 
See  Practice,  10. 

ARBITRATOR, 
See  Award,  2,  4. 


APPOINTMENT,  POWER  OF, 
See  Bankruptcy,  1. 

ATTACHMENT, 
See  Escape* 

ATTAINDER, 

See  Pleading,  8. 

Transportation,  1. 

ATTORNEY, 
See  Practice,  12.  SO. 

APPEAL. 

1 .  Where  a  statute  gives  a  party  ag- 
grieved a  right  of  appeal,  on  giving 
security  to  a  specined  amount,  he 
may  enter  and  respite  his  appeal 
at  the  next  sessions,  after  having 
given  such  security,  without  notice 
to  the  other  side;  but  after  the 
i^peal  has  been  req[>ited,  if  he 
does  not  give  the  usual  notice  of 
trying  it,  the  sessions  will  be  au- 
thorized to  dismiss  it  altogether. 
The  King  v.  The  JusHces  of  Salop, 
T.59G.S.  Page694 

ASSUMPSIT, 

See  Partnership,  3 ;  Vendor  and 

Vendee. 

1.  One  of  the  makers  of  a  joint  end 
•evend  promissory-BOCe,  after  the 

.    same 
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BAIL-BOND. 


I 
i 


i 
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sanfie  had  become  due,  gave  his 
bond  to  the  holder  for  the  amount ; 
but  before  the  commencement  of 
the  action  no  money  was  actually 
paid  on  the  bond :  Held  that,  until 
he  had  paid  money  upon  the  bond, 
he  could  not  maintain  an  action 
for  money  paid,  in  order  to  recover 
contribution  against  any  of  the 
other  makers  of  the  original  note. 
Maxwell  V,  Jameson,  M,  59  G.  3. 

Page  51 
2.  Where  a  sheriff  claimed  as  of  right, 
upon  awarrant  issued  by  him  in  the 
execution  of  his  office,  a  larger 
fee  than  he  was  entitled  to  by 
law,  and  the  attorney  paid  it  in 
iniorance  of  the  law :  Held  that 
the  latter  mi^ht  maintain  money 
had  and  received  for  the  excess 
paid  above  the  legal  fee,  or  might 
get  off  the  same  in  an  action  by 
the  sheriff  against  him*  Dew  v. 
Parsons,  E.  59  G.  3.  562 

ATTACHMENT, 
See  Escape. 


AWARD. 

1.  Where  the  parties  named  two  ar- 
bitrators, who  were  to  choose  an 
umpire,  and  each  arbitrator  named 
a  person  to  whom  the  other  ob- 
jected; and  they  aflerwards  agreed 
to  decide  by  lot  which  should 
name  the  umpire,  and  thereupon 
the  party  who  won  named  the 
person  to  whom  the  other  had 
previously  objected:  Held  that 
the  award  made  by  such  um- 
pire was  bad.  Weus  v.  Cooke, 
M.  59  G.  3.  218 

2*  The  authority  of  an  arbitrator  is 
determined  by  the  death  of  eitlier 
party  before  the  award.  Cooper 
V.  Johnson,  H.  59  G.  3-        394 

S.  By  rule  of  Court,  a  cause  and  all 
matters  in  difference  were  referred 
to  an  arbitrator,  and  the  costs  of 
the  cause  were  to  abide  the  event. 
The  arbitrator  directed  die  ver- 


dict to  be  entered  for  the  plaintifi; 

-  but  that  they  should  not  take  out 
execution  Jbr  the  debt  until  they 
had  paid  a  larger  sum  due  to  the 
defendant :  Held  that  the  pkin- 
tiff's  attorney  might  still  take  out 
execution  Jbr  the  costs.  The 
Highgate  Archtuatf  Companif  v. 
Nash,  E.  59  G.  3.  Page  597 

4«.  An  arbitrator  is  not  bound  by  a 
rule  of  practice,  adopted  by  courts 
of  law  for  general  convenience; 
and,  therefore,  where  on  a  refer- 
ence of  a  Chancery  8uit>  and  all 
matters  in  difference  between  the 
parties,  the  arbitrator  bad  allowed 
interest,  (when  it  would  not  be  al- 
lowed by  a  court  of  law  or  equity,) 
the  Court  refused  to  set  aside  the 
award  on  tliat  ground.  In  Re 
Ba(^er,  T.  59  G.  3.  691 

5«  Where  it  was  stipulated  that  in 
case  of  the  breach  of  an  agree- 
ment, the  sum  of  100^.  should  be 
received  as  a  stipulated  debt  bind- 
ing on  each   party,    as   to  the 

,  amount;  and  an  action  for  damagei 
generally,  for  the  breach  of  tLis 
agreement,  was  referred  to  an  ar« 
bitrator,  who  awarded  only  lOL 
damages :  Held,  that  in  order  to 
entitle  the  party  to  come  to  set 
aside  this  award,  it  was  necessary 
expressly  to  state  in  the  affidavit, 
that  this  clause  was  pointed  out 
to  the  arbitrator  at  the  time,  and 
that  he  was  required  to  act 
upon  it.  Pmkerton  v.  Cadwh 
T.  59  G.  3-  704 

BAIL-BOND. 
See  Practice,  3,  18* 

The  assignee  of  a  bail-bond,  without 
any  sufficient  reason  for  so  doing, 
brought  separate  actions  against 
each  of  the  bail :  the  Court,  upon 
pa)rment  of  the  costs  of  one 
action  only,  stayed  the  proceed- 
ings in  all.  Dissentiente  Abbott 
C.J.    Key  v.  Hm,  JB.  59  G.  S. 

598 

BANK* 


BANKRUPTCY. 
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BANKRUPTCY. 

See  Bills  of  ExcHANOEy  5« 

r.  A  trader  being  seised  of  an  estate 
for  life,  with  the  general  power  of 
appointment,  witn  remainder,  in 
default  of  appointment,  to  himself 
in  fee ;  after  having  committed  an 
act  of  bankruptcy,  upon  which  he 
was  afterwards  aeclared  a  bank* 
rupt,  executes  his  appointment  in 
favour  of  an  appointee :  Held  that 
all  his  interest  having  passed  to 
the  assignees  by  the  assignment, 
that  sudi  appointment  was  void ; 
and,  therefore,  that  his  assignee 
under  the  commission  had  a  suf- 
ficient legal  estate  to  maintain  an 
ejectment.  Doe^  Dem.  Cdeman, 
^y.  BrUminy  M.  59  G.  3.      Page  93 

2.  A.  and  B»,  owners  of  a  ship,  exe- 
cuted an  absolute  bill  of  sale  to 
C  and  2>.  for  a  nominal  consi- 
deration. There  was  a  parol 
agreement  between  them  that  C. 
and  2>.  should  accept  bills  for  the 
accommodation  of  A,  and  B* ; 
that  the  ship  should  be  a  security 
to  C.  and  2>.  for  any  advances  they 
should  make  on  such  acceptances, 
and  that  until  default  made  by  A. 
and  B.  in  providing  for  the  ac- 
ceptances, the  ship  should  remain 
in  theirpossession'  and  manage- 
ment. The  ship  was  registered  in 
the  names  of  C.  and  D, ;  but  A. 
and  B.  remained  in  the  possession 
and  management  of  her,  appeared 
to  the  world  as  owners,  and  ob- 
tained credit  from  appearing  so. 
Before  default  made  by  A,  and  B. 
in  providing  for  the  acceptances, 
C  and  Z).  became  bankrupts,  and 
their  assignees  immediately  seized 
and  sold  the  ship.  A*  and  B*  af- 
terwards became  bankrupts :  Held 
that  trover  for  the  ship  could  not 
be  maintained  by  their  assignees 
against  the  assignees  of  C  and  2)., 
for  the  parol  agreement  could  not 
be  set  up  against  the  bill  of  sale^ 

Vol,  n. 


and  the  case  did  not  come  within 
the  statute  of  Jamesy  the  ship 
having  been  seized  by  the  defend- 
ants before  the  bankruptcy  of  A. 
and  B.;  and  though  the  bill  of 
sale,  unaccompanied  by  posses- 
sion, might  be  void  as  against  cre- 
ditors, it  was  binding  upon  A,  and 
jff.  and  their  assignees.  Robiftsonr, 
M'Donnea,  M.  59  G.  3.    P.  134? 

3.  The  21  Jac.  1.  c.  19.  f.  11.  is  not 
repealed  as  to  shipping  by  the 
ship-register  acts;  and  therefore 
when  A,f  the  owner  of  a  ship, 
duly  assi^ed  his  interest  in  it  to 
B;  and  B.  became  the  regbtered 
•wner,  but  by  his  permission  Am 
continued  to  nave  the  same  in  bis 
possession,  order,  and  dispositioD, 
until  he  became  bankrupt :  Held 
that  the  property  in  the  ship 
passed  to  ^.'s  assignees  under  the 
statute  of  James*  Hay  v.  JPatr- 
haim,  M.  59  G.  3.  193 

4.  Commissioners  of  bankrupt  are 
authorized  to  examine  a  witness 
concerning  the  person,  trade, 
dealings,  estate,  and  effects,  of  the 
bankrupt,  and  incidentally  to  this 
power  they  may  examine  him 
also  respecting  other  individuals, 
through  whom  they  may  be  likely 
to  obtain  information  on  those 
points.  And,  therefore,  where  a 
witness  was  asked  questions  as  to 
when  and  where  he  last  saw  the 
bankrupt's  wife :  Held  that  such 
questions  were  legal  and  material ; 
and  that  the  commissioners  were 
justified  in  committing  him  for 
giving  unsatisfactory  answers  to 
tiiese  questions.  H!eld  also,  that 
the  true  criterion  by  which  to 
judge  as  to  the  propriety  of  the 
commitment,  was  to  consider  all  the 
questions  and  answers  collectively, 
and  then  to  say  whether  thd  whole 
examination  was  satisfactory  or 
not ;  and,  therefore,  where'  the 
commissioners  in  their  warrant  set 
out  several  quesdonsi  to  some  of 

I  3H  which^ 


10  [lie  i>rini:ipai  Bum  uue  on  a  uiii 
of  I'xuliangc,  so  as  to  constitute  a 
good  jwtitioning  creditor's  debt, 
uiilcRB  interest  be  speciully  niude 
paynbic  on  the  face  of  the  bill. 
CnnuroH\. Smith,  H.50G.A.  305 

6-  A  person  having  three  bills  of 
cxcnangc,  applitd  to  a  country 
banker,  with  whom  he  had  had  no 
pri'viouB  dealings,  to  give  for  them 
a  bill  on  Luudou  of  the  same 
amount,  and  the  hill  given  by 
tliu  banker  wan  afCerHards  dis- 
honoured :  Held  that  this  was  a 
complete  exchange  of  securities, 
and  that  trover  would  not  lie  for 
the  three  bills  of  exchange. 

Held,  also,  that  if  the  exchange 
had  not  been  compkie,  still  that 
tlie  banker  having  become  a  bank- 
rupt, and  the  three  bills  having 
come  to  the  pOBsesaion  of  his  as- 
signees, must  be  considered  as 
goods  and  chattels  in  the  order 
and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  within 
the  statute  oi' James.  Hornblmeer 
V.  I'roud,  H.  59  6".  3.  327 

7.  Where  the  sheiilF  took  possession 
under  ajierijaciai,  and  at  a  later 
liour  or  tlie  same  day,  tlie  de- 
fendant surrendered  in  discharge 
of  his  bml,  and  afterwards  lay  in 
prison  tivo  months,  and  thereby 
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be  accepted.  The  bankers  after- 
wards discounted  a  bill,  and  trans- 
ftiitted  the  same  for  acceptance  to 
the  Tendee,  who  detained  it  in  his 
possession  for  ten  days,  and  then 
Informed  the  bankers  that  he 
could  not  accept  the  bill,  as  the 
inrpice  of  the  goods  had  not  been 
delivered ;  and  after  a  further  in- 
terval of  sixteen  days,  the  bankers 
having  made  no  objection  to  his 
detainme  the  bill,  returned  the 
same ;  *Uie  vendor  havine  then 
stopped  payment,  without  deliver- 
ing the  goods  or  sending  the 
carrier's  receipt:  Held  that  the 
drawee  of  the  bill  was  not  liable 
as  acceptor. 
Quaere,  Whether  in  any  case  the 
mere  detention  of  a  bill,  for  an 
unreasonable  time,  by  the  drawee, 
with  whom  it  is  left  for  accept- 
ance, in  point  of  law  amounts  to 
an  acceptance.  Masott  v.  Barff', 
M.  59  G.  3.  Page  26 

2.  Where  the  drawer  of  a  bill  wrote 
to  the  drawee,  stating  that  he  had 
valued  on  him  for  the  amount, 
and  added,  **  which  please  to 
honoor;"  to  which  the  drawee 
answered,  **  the  bill  shall  have 
attention :"  Held  that  these 
words  were  ambiguous,  and  did 
not  amount  to  an  acceptance  of 
the  bill,  inasmuch  as  although  an 
acceptance  may  be  made  by  a 
letter  to  a  drawer,  still  that  can 
only  be  so  where  the  terms  of  the 
letter  do  not  admit  of  doubt. 
Pees  V.  Warwick,  M.  59  G.  3.  1 13 

3.  The  declaration  stated  that  a  bill 
of  exchange  was  drawn  and  ac- 
cepted at  Dublin,  viz.  at  West' 
minsier,  for  a  certain  sum  therein 
mentioned,  without  alleging  it  to 
be  at  DuMin  in  Ireland:  Held 
that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 
in  England  for  English  money ; 
and  therefore  proof  of  a  bill  drawn 
fX  Jh^lin  in  Ireland  for  tlie  same 


sum  in  Irish  money,  which  dfH^rs 
in  value  from  Enmsh  money,  did 
not  support  the  declaration,  and 
that  this  was  a  fatal  variance. 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  sierling, 
that  the  omission  of  the  word 
sterling  in  the  declat^tlon  was 
Immaterial.  Kearney  v.  King^ 
H.  59  0. 3.  Pa^  ftOl 

4<.  A  person  having  thtee  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had  no 
previous  dealings,  to  give  for  them 
a  bill  on  London  of  the  same 
amount,  and  the  bill  given  by 
the  banker  was  afterwards  dis- 
honoured :  Held  that  this  was  a 
complete  exchange  of  securities^ 
and  that  trover  would  not  He  for 
the  three  bills  of  exchange. 

Held,  also,  that  if  the  exchange  had 
not  been  complete,  still  that  the 
banker  having  become  a  bankrupt, 
and  the  three  bills  having  come  to 
the  possession  of  his  assignees, 
must  be  considered  as  goods  and 
chattels  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  thne 
of  his  bankruptcy,  within  the  Sta- 
tute of  James.  Hornblotoer  v. 
Proud,  H.59G.S.  327 

5.  Where  the  defendant,  being  in- 
debted to  the  plaintiff,  paid  to  him 
the  debt  in  country  bank  notes  on 
a  Friday,  several  hours  before  the 
post  went  out,  and  the  plaintiff 
transmitted  them  partly  by  St^ndis^ 
night's  post  and  partly  by  a  cbach 
on  Saturday,  and  both  parts  ar- 
rived in  London  on  Monday,  and 
were  presented  for  payment  and 
dishonoured  on  the  Tuesdays 
Held  that  the  true  rule  is,  that  a 
party,  in  order  to  avoid  laches, 
must  give  notice  by  the  next  day* a 
post,  and  not  by  the  next  possible 
post ;  and  that  the  plaintiff,  in  so 
transmitting  these  notes,  had  been 
guilty  of  no  laches,  and  might  con- 
sider them  as  no  payment,  and  re- 
3  H  2  cover 


tne  otner  party:  Held  ttiat  he 
cannot  maintain  an  action  against 
the  acceptor  of  this  subEtituted 
bill.  Chapmant.Black,  £.59  G.3. 
588 
7.  To  eDtitte  the  indorsee  of  an  in- 
land bill  of  exchange  to  reci 
interest  from  the  drawer,  it  is  not 
necessary  to  protest  the  same  for 
non-payment.  WindUv.Andrev:.'!, 
T.59G.S.  696 

BOND. 
I.  A  bond  was  given  to  the  several 
persons  constituting  the  firm  of 
a  banMng-house,  conditioned  for 
the  repayment  of  the  balance  of 
an  account,  and  of  such  further 
sums  as  the  bankers  might  ad* 
vance  to  the  oblicor;  one  of  the 
partneni  dies,  and  a  new  partner 
18  taken  into  the  firm ;  at  that 
time  a  considerable  balance  is  due 
from  the  obligor  to  the  firm ;  ad- 
vances are  afterwards  made  by 
the  bankers,  and  payments  made 
to  tbem  on  account  bv  the  obligor ; 
the  latter  is  credited  by  the  new 
firm  with  the  several  payments, 
and  charged  with  the  original  debt 
and  subsequent  advances  as  con- 
stituting items  in  one  entire  ac- 
count, and  the  balance  due  at  the 
time  of  the  partner's  death  is  con- 


m  cuaerent 
than  suffic 
debt  due  i 
time  of  the 
partner,  thi 
considered 

QuKre,  Whet 
balance  du 
the  accoun 
assent)  did 
operate  as 
V.  Purchat, 

2.  A  bond,  « 
taken  by  » 
under  the  4 
not,  therefc 

The  office  of 
act  of  pari 
office ;  and 
bond,  after 
ment  of  H 
under  the 
for  the  due 
of  the  rates 
thereafter,  i 
collection  < 
year  was  a 
condition  ol 

And  altliougb 
condition  ol 
and  G.P. 
collectors, 
bond,  being 
by  H.  Jf.  I 


CHARITABLE  USE. 

BRIDGE, 
See  HioHWAY,  I. 
BROKER, 
See  Factor,  1- 
BURIAL, 
See  Mandamus,  3. 
CANAL. 
A  canal  act  directed,  that  no  boat 
navigating  therein,  which  should 
not    be    capable   of   carrying  a 
greater  burden  than  twenty  tons, 
or  which  should  not  have  a  load- 
ing of  twenty   tons    on    board, 
ahould  be  allowed  to  pass  through 
the  locks,  unless  on  payment  ol 
tonnage  equal  to  a  boat  of  twenty 
tODs:  Held  that  this  was  not  con- 
fined to  boats  carrying  some  load- 
ing,  but  that  empty  boats  came 
■    witlkin  the  meaning  of  the  clause, 
and  that  for  them  toll  was  pay. 
able  as  on  boats  having  a  loading 
of  twenty  tons.     Held,  also,  that 
tlie  act  having  imposed  dilierent 
rates  of  toll  on   dilierent  goods 
carried  along  the  canal,  the  ton- 
nage on  an  empty  boat  was  to  be 
calculated    at    the    lowest    rate 
apphcable    to    any    species    ol 
goods.  HtMinshead  v.  The  Leeds 
and   Liverpool  Canal  Company, 
AL  59  G.  a.  l*t»ge  •* 

CARRIER. 
A  carrier  is  liable  for  gross  negli 
gence,  Jilthough  tlie  goods  are 
above  the  value  mentioned  in 
his  public  notice,  and  although 
they  are  not  specially  entered 
and  insured.  Birkett  v.  IVUlan, 
H.SiJG.3.  556 

CERTIORARI, 
S«  Ratb.     ' 
CHARITABLE  USE, 
See  Devise,  S. 
The  owner  of  land  having,  at  his 
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own  expence,  built  a  chapel, 
which  was  used  for  the  purpose 
of  public  worship,  and  tne  con- 
gregation having  subscribed  a  sum 
of  money  fof  the  purpose  of  en- 
larging and  improving  the  same, 
he,  in  consideration  that  the  mo* 
ney  so  subscribed  should  be  ex- 
pended for  that  purpose,  demised 
the  premises  by  lease  for  twenty- 
three  years,  reserving  a  pepper- 
com  rent,  during  his  life,  and  10^ 
per  annum  aller  his  death.  A 
declaration  of  trust  was  afterwards 
executed  by  some  of  the  lessees, 
declaring  that  they  would  hold 
the  premises  in  trust  for  the  con- 
gregation assembling  at  the  cha- 


worship  should  be  there  < 
tinned,  then,  that  they  would 
assign  the  premises  for  civil  pur- 
poses :  Held  that  this  was  a  con- 
veyance for  the  benefit  of  a 
charitable  use,  and,  therefore, 
void  within  the  9  G.  2.  e.  36. 
1. 1.  Held,  also,  that  neitherthe 
sum  agreed  to  be  expended  on 
the  premises,  nor  the  rent  re- 
served at  the  death  of  the  lessor, 
could  be  considered  a  full  consi- 
deration paid  for  the  lease,  so  as 
to  bring  the  case  within  the  2d 
section  of  tliat-  statute.  Held, 
also,  that  the  declaration  of  trust, 
although  executed  only  by  some 
out  of  the  several  lessees,  was  evi- 
dence against  all,  of  the  purpose 
for  which  the  lease  was  granted. 
Doe,  Dem.  IVeliard,  v-Hatethom, 
M.  59  G.  3.  Page  96 

CHARTER-PARTY. 
1.  By  charter-party  the  freighter 
covenanted  to  pay  to  the  owner 
freight  at  and  atler  the  rate  of  so 
much  per  ton  per  month,  for  the 
term  of  six  months  at  least,  and 
so  in  proportion  for  less  than  a 
month,  or  for  such  further  time 
than  six  monthi  as  the  ship  misht 
5H8  JW 


ten  djvi  nL-xt  atler  her  am%at| 
there,  and  the  remainder  oi'  thej 
freight  at  specific  periods:  Held  I 
that  this  ciiDititutod  one  entire 
coTcnant,  and  that  thu  arrival  oi' 
the  ship  at  her  timt  duatined  port  ■ 
abroad  was  a  co:idition  preicdcnt  | 
to  the  onntT's  right  to  recover j 
anv  freight,  and  that  the  i-hip; 
having  been  lost  on  her  ouiwiirdl 
vova-:e,  the  owner  wa«  not  enti-| 
tied  to  recover  freight  at  *ii  much : 
per  calcnilar  munth  to  the  dav  of  A. 
the  loss.  Glbhu  v.  Moid..:, 
M.5i}C.S.  Pa-ei: 

2.  By  a  chart er-party  a  ship  was 
described  to  be  of  the  burden  of 
'J61  tuns,  and  tlic  fniyhter  cuve- 
nanted  to  loud  a  full  and  coniplcti- 
cargo:  Held  that  the  loading  of . 

Stoda  equal  in  number  of  tons  to ' 
c  tonnage  described  in  the: 
charter-party,  wui  not  a  perform- 
ance of  this  covenant ;  but  that 
the  freighter  woi  bound  to  pjt 
on  board  as  mucii  giiod>  as  the 
ship  was  capab'.c  of  carrvin^'  Ii 
w;ih  safetv.  JlanUr  v.  Fr^,  E. 
XiG.3.   '  IL'l 

3.  By  charter-party  it  was  covi- 
naiited  that  the  ouner  should  re-' 
I'eirc  on  hoard,  in  L'jtiJon.  ail 
such     goods     as    the    freijfhtcr 


in  (he  chart 
did  not  ther 
for  the  voya 
sesfionconti 
that  he.  ihei 
the  cargo  fo 
Campion,  I 

C< 


bis  whole  in 
B..  subject 
on  the  bre 
Held  that  .' 
conditiiin  bi 


CON 

co> 


:ng  was  at 
owner  of  thi 


CbkOBTER.  CdVENAJfT.          MTf 

on  the  subject,  the  conviction  I  abiidcjrdm  taking  an  inqui«tioB. 
was  held  to  be  bad.  Tie  King  vA  The  King  v.  The  JuHiees  of  Ox- 
Daman,  H.  59  G.3.        Page  37S  fordshlre,  M.  59  G.  3.  Page  303 


COPYHOLD. 

1.  t^ere  there  is  no  custom  for 
that  purpose,  the  lord  of  a  manor 
cauDotmake  a  new  grant  of  copy- 
hold ;  and  if  he  does,  the  grantee 
acquires  thereby  no  settlement  by 
eitate.  The  King  v.  The  Inhabi- 
ianti  of  HomchuTch,  itf.  59G.3. 

,    189 

2.  Where  tlie  lord'  of  a  mapor,  by 
copy  of  court-roll,  grauted  A.  the 
reveraion  of  certain  premises  then 
in  his  tenure,  to  have  and  to  hold 
to  B.  for  his  life,  immediately 
after  the  death  of  J..-  Held  that 
B.  might,  on  the  death  of  A., 
maiiitam  an  ejectment,  although 
he  had  never  been  admitted.  He 
having  acquired  a  perfect  legal 
title  by  the  grant,  without  admit- 
tance.    Roe,   OR   Dem.  Coth,  v. 

.  Loveleu,  £.  59  G.  3.  453 

3.  ItiBagoodcuatominamanorthat 
the  steward  or  his  deputy  should 
have  the  sole  right  of  preparing 
all  the  surrenders  of  copyhold 
tenements  within  the  manor.  The 
King  v.  Rigge,  E.  59  G.  3.     550 

COPYRIGHT. 

The  54  G.S.  e.i56.  does  not  im- 
pose upon  authors  as  a  condition 
precedent  to  their  deriving  any 
benefit  under  that  act,  that  the 
composition  should  be  first  print- 
ed {  and  therefore  an  author  does 
not  lose  his  copyright  by  selling 
his  work  in  roanuscnpt  before  it  is 
printed.  ffAtfe  v.  Geroch,  H. 
59  G. $.  298 

COHONEE. 

Acdtoner,  under  S5  <?.  3.  c.29.  t.l. 
is  not  entitled  to  any  compensa- 
tion for  the  miles  travelled  by  him 
in  retaraing  to  his  usual  place  of 


CORPORATION. 

Sec  Quo  Wareakto,  1. 

Mandamus,  J. 

Where  at  a  corporation  meetlhg, 
for  the  purpose  of  electing  honor- 
ary freemen,  a  list  of  nameE  was 
proposed,  upon  the  wholft  of 
whom  the  vote  was  t^en  crflleC' 
ttvcly,  instead  of  individually ; 
held  that  such  election  was  void, 
bven  where  the  corporatioa  con- 
sisted of  an  indefinite  number. 
The  King  v.  Player,  T.  59G.i. 
707 
COSTS. 

Plaintiff  having  obtained  a  verdict, 
the  Court  on  the  application  of 
the  defendant,  granted  a  new  ttlal, 
on  the  ground  that  th^  Judgt  had 
misdirected  the  jury  in  point  of 
law ;  but  the  rule  for  the  rew  trial 
wa?  silent  as  to  costs.  The  de- 
fendant, without  going  to  trial, 
gave  the  plaintiffs  cognovit;  and 
the  Court  held  that  the  defendant 
was  liable  to  pay  the  costs  of 
the  trial.  Jackton  v,  Hatlam, 
H.  59  G.S.  317 

COVENANT. 

1.  By  charter-party  the  freighter 
covenanted  to  pay  to  the  owner 
freight  at  and  after  the  rate  of  so 
much  per  ton,  per  month,  for  the 
term  of  six  months  at  least,  and 
so  in  proportion  for  less  than  a 
month,  or  for  such  further  time 
tlian  six  months  as  the  ship  might 
be  detained  in  the  service  of  the 
freighter,  until  her  6 nal  discharge, 
or  until  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of; 
such  freight  to  be  paid  to  the  com- 
mander of  the  ship  in  manner  fol- 
lowing, viz.  GO  much  as  might  be 
I  SH  i  earned 


.J 
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COVENANT, 


earned  at  the  time  of  the  arrival  of 
the  ship  at  hec  first  destined  port 
abroad,  ta  be  paid  within  tea  uayi) 
next  after  her  arrival  there,  and 
the  remainder  of  the  freight  at 
specific  periodg:  Held  that  this 
coDElituled  one  entire  covenant, 
and  that  the  arrival  of  the  ship  at 
ber  first  dest'med  port  abroad  was 
a  condition  precedent  to  the  own- 
er's right  ti)  recover  any  freight ; 
Bad  that  the  ship  having  been  lost 
on  her  outward  voyage  the  owner 
was  not  entitled  to  recover  freight 
at  BO  mnch  per  month  to  the  day 
of  the  loss.  Gibbon  v.  Menden, 
M.  59  G.  3.  Page  17 

2.  Covenant  will  lie  by  the  assignee 
of  the  reversion  of  part  of  the 
demised  premises  agaiost  the  les- 
see for  not  repairing.  TwynaTn 
■v.  Piclcard,  M.  59  G.  3.  105 

S,  Where  a  lessee  coveoanted  that 
.  he  would  at  all  times  and  sea- 
sons of  burning  lime  supply  the 
lessor  and  his  tenants  with  lime 
at  a  stipulated  price  for  the  im- 
provement of  their  lands  and  re- 
pair of  their  houses  :  Held  that 
this  was  on  implied  covenant  also 
that  he  would  burn  lime  at  all 
such  seasons,  and  that  it  was  not 
a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could 
besupplied,  Eart  of  SkrexesburT/ 
V.  Gould,  E.  59  G.  3,  467 

*  CRIMINAL  PROCESS, 
,1  See  Trespass,  3. 

*  COUNTY  JUSTICES, 

'      I  Sec  JlJRlBDlCTlOV,    i. 

COURT   BARON,    STEWARD 

OF. 

See  Trespass,  2. 

Ir  CUSTOM, 

See  CoPTfHOLD,  1. 
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DEED. 

1,  ^\^ere  by  a  setttetneot  is 
t€mplatioD  of  marriage  the  < 
were  given  to  trustees,  fort 
of  such  of  tire  childrea,  chil 
issue  of  the  body  of  the  eeti 
his  intended  wife,  and  in 
shares,  &c.  as  he  and  his  w 
the  survivor  of  them,  shou 
deed  or  will  appoint :  Hel 
an  appointment  of  the  whole 
to  one  of  the  children  b 
widow  was  valid ;  and  tb; 
words  "  such  eliares.  Sec,"  d 
import  that  it  was  necc^uu 
be  divided,  and  some  pai 
pointed  to  eacli  child.  Dot, 
mimeit,  V.  Alchin,  M.  59 

Pa, 

2.  Wherearaarriage-Bcttlemei 
veyed  an  estate  to  trustees  I 
of  settlor  for  life,  tlien  to  t 
of  his  wife  for  life,  and  tl 
the  use  of  his  first  son  ai 
heirs  of  such  first  sod,  ani 
and  immediately  after  the 
mination  of  that  estate  for  I 
of  his  second,  third,  and  ; 
every  other   son 


their  several  and 


respective 


and  for  default  of  si 
to  the  use  of  all  and  eve 
daughter  and  daughters,  am 
heirs,  to  take  as  tenants  in 
mon,  and  not  as  joint-lcnanti 
for  want  of  such  issue,  tht 
the  right  heirs  of  the  survt' 
himself  and  his  wife  for 
Held  that  under  these  limiti 
the  sons  took  successively  ei 
toil,  and  the  daughters  an  c 
in  fee.  Doe,  Dent.  Litlleda 
Snieddle,  M.  59  G.  3. 
3.  Where  husband  and  wife  gn 
to  trustees  an  estate,  of  whic 
wife's  father  was  seised  in  fee 
pie, and  afterwards, intlielifec 
father,  tlieyieviedafineofthcl 
to  the  uses  olthe  settlement, 
the  father  afterwards  died,  let 
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the  wife  one  of  the  co-heiresses : 
Held  that  her  moietv  of  the  estate 
became  subject  to  tne  uses  of  that 
settlement,  by  reason  of  the  fine, 
as  an  estoppel  against  the  huS' 
band  and  wife  and  all  persons 
claiming  title  under  them.  Helps 
V.  Hereford,  H.  59  G.  3.  Page  242 

4.  No  man  can  be  allowed  to  allege 
his  own  fraud  to  avoid  his  own 
deed;  and,  therefore,  where  a 
deed  of  conveyance  of  an  estate 
from  one  brother  to  another  was 
executed  to  give  the  latter  a  co- 
lourable qualification  to  kill  game : 
Held  that,  as  against  the  parties 
to  the  deed,  it  was  valid,  and  was 
sufficient  to  support  an  ejectment 
for  the  premises.  Doe,  Dem,  Bo- 
bertsy  V.  Roberts,  H.  59  G.  3.    367 

5.  Where  A.,  in  a  conveyance  to 
uses,  settled  an  estate  for  life  on 
himself,  remainder  in  tail  to  his 
issue,  with  an  ultimate  limitation 
to  the  heirs  of  S.  R.  in  fee ;  and 
at  the  time  of  the  settlement  A. 
was  himself  the  right  heir  of  S,  R. : 
Held  that  this  ultimate  limitation 
was  void,  and  that  the  estate  after 
the  death  A.  without  issue  de- 
scended on  his  heirs  general. 
Held,  also,  that  it,  was  not  com- 
petent to  go  into  the'intention  of 
the  settlor,  apparent  from  the  re- 
cital, in  order  to  explain  the  words 
of  this  limitation,  tliey  being  words 
of  plain  and  well-known  import. 
Dissentiente,  Bayley  J.  The  M ar- 
quis  of  Cholmonaetey  v.  Clinton, 
E.59G.S.  625 

6*  A.  bv  marriage-settlement,  con- 
veyed certain  estates  to  trustees 
with  remainder  to  his  children  of 
the  marriage,  share  and  share 
alike,  as  tenants  in  common ;  and 
for  default-  of  such  issue,  and  if 
any  of  such  children,  there  being 
more  than  one,  shall  happen  to 
die  without  issue  before  twenty- 
one,  that  in  every  such  case,  the 
i^hare  of  sucl)  child  should  go  to 


the  survivors,  as  tenants  in  com- 
mon; and  in  case  all  such  chil- 
dren should  die  without  issue, 
then  to  the  use  of  the  settlor  in 
fee.  Held,  that  there  were  no 
cross-remainders  between  the 
children  of  the  marriage,  except 
in  the  case  of  a  child  having  died 
without  issue,  and  under  twentjr- 
one.  And  that  one  of  the  chil- 
dren having  died  without  issue, 
but  after  twenty- one,  that  his 
share  vested  in  the  settlor,  and 
not  in  the  survivor*  Meyrick  v> 
Whishaxn,  T.59G.S.    Page  810 

DEVISE, 

See  Power,  1. 

1.  Devise  to  trustees,  their  heirs, 
executors,  administrators,  and  as- 
signs, in  trust,  to  let  the  freehold 
estates  for  any  term  they  thought 
proper,    at    the    best   improved 
yearly  rent,  to  pay  one-tnird  of 
the  rents  of  the  freehold  estates  to 
his  wife  for  life,  and  one-third  of 
the  personalty  to  her  absolutely, 
and  then  to  lay  out  the  other  two- 
thirds  of  the  personalty  in  the 
funds ;  and  to  pay  the  dividends 
and  the  rents  of  two-thirds  of  the 
freehold  estates,  and,  after  the 
death  of  the  wife,  the  other  third 
of  the  rent  of  the  freehold  estate 
to  his  daughter  for  her  own  sepa^ 
rate  use,  and  after  her  death  the 
freehold  estates  and  two-thirds  of 
the  personal  estate  to  the  daugh- 
ter's children,  to  be  equally  di- 
vided amongst  them,  and  to  be 
paid  them  at  the  respective  ages 
of  twenty-one  years;  and  if  nis 
daughter   died    without    leaving 
issue,  then  his  freehold  estates  to 
his  wife  for  life,  and  after  her 
death  to  his  heir  at  law,  as  if  he 
had  died  intestate :  Held  that  the 
trustees  took  an  estate  in  fee,  and 
that  upon  the  death  of  the  widow, 
who  was  the  surviving  trustee,  the 

leg9t 


_< 


Innful  iEsue,tlicn  ta  his  wife  in 
Tiic  daughter  married  and  died 
under  the  age  of  21  years,  without 
issue ;  but  lelY  lier  husband 
vivinghcr:  Held  that  tlic  dt 
over  did  iint  take  cHect,  as  by  tbe 
n-oids  of  the  will  it  « jis  made  to 
depend  on  thu  happening  of  the 
tliree  events,  dj'iiig  under  21, 
dyinf;  under  thnt  n<;c  unmarried, 
and  dying  under  that  ngc  without 
iibue.  J)oe,  on  Dem.  lialdviin, 
Rawding,  E.  .TO  G. .').  + 

3.  A  testatrix  al\er  chargiu};  lier 
estate  with  the  payment  of  nr 
nuity,  devised  the  same  to  G.  .S,, 
his  heirs  and  assigns  for  c 
but  ]ier  wish  iind  desire  was,  that 
G.  S.,  in  his  life-time,  bhould  con 
vey  the  estate  to  some  charilabl< 
usee,  the  choice  of  which  was  left 
entirely  to  his  discretion ;  and 
subject  to  this,  G.  S.  was  to  cnjo^ 
the  estate  to  his  own  use  for  his 
life ;  Held  that  this  was  a  devise 
void  by  9G.2.  r .  36.,  by  which 
act,  the  estate  given,  and  nut 
merely  the  trust,  was  made  void  ; 
and  that  the  legal  estate,  upon  the 
death  of  the  devisee  for  life,  de- 
scended on  the  heir  at  law.  By 
the  codicils  to  the  will,  certain 
legacies  were  hcqucathcd  charged 
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that  to  attend  the  inheritance.  A. 
having  died  in  1741 ,  and  the  estate 
having  remained  undisturbed  in 
the  hands  of  the  owner  of  the  in- 
heritance and  her  devisee  from 
1735  to  1813,  without  any  notice 
having  been  in  the  mean  time  ta- 
ken of  the  term  except  that  in 
ISOl  the  devisee  in  whose  posses- 
sion the  deeds  creating  and  as- 
signing it  were  found,  covenanted 
to  produce  those  deeds  when 
called  for :  Held  that,  under  these 
circumstances,  the  jury  were  war- 
ranted in  an  ejectment  brought 
for  the  premises  by  the  heir  at 
law  to  presume  a  surrender  of 
the  term.  Doey  on  Dem.  Burdett^ 
V.  Wright,  T.  59  G.  3.  P.  710 
3.  The  owner  of  the  fee  granted  to 
A.y  his  partners,  fellow-adven- 
turers, &c.  free  liberty  to  dig  for 
tin  and  all  other  metaJs  through- 
out certain  lands  tlierein  de- 
scribed, and  to  raise,  make  mer- 
chantable, and  dispose  of  the  same 
to  their  own  use;  and  to  make 
adits,  &c.  necessary  for  the  exer- 
cise of  that  liberty,  together  with 
the  use  of  all  waters  and  water- 
courses, excepting  to  the  grantor 
liberty  for  driving  any  new  adit 
within  the  lands  thereby  graniedy 
and  to  convey  any  watercourse 
over  the  premises  granted^  haben- 
dum for  twenty-one  years ;  cove- 
nant by  the  grantee  to  pay  one- 
eighth  share  of  all  ore  to  the 
grantor,  and  all  rates,  taxes,  &c., 
anct  to  work  efiectually  the  mines 
during  the  term;  and  then,  in 
failure  of  the  performance  of  any 
of  the  covenants,  a  right  of  re- 
entry was  reserved  to  the  grantor : 
Held  that  this  deed  did  not  amount 
to  a  lease,  but  contained  a  mere 
license  to  dig  and  search  for  mi- 
nerals, and  that  the  grantee  could 
not  maintain  an  ejectment  for 
mines  lying  within  the  limits  of 
(be  set,  but  not  connected  with 
the  workings  of  the  grantee. 


The  grantee  comnieneed  working 
the  mines,  but  aft^r  some  time 
discontinued,  not  being  prevented 
by  the  want  of  water,  or  any 
other  inevitable  accident  The 
grantor,  afler  some  lapse  of  time, 
verbally  authorized  otner  persons 
to  dig  for  ore  throughout  part  of 
the  land  described  m  the  deed, 
and  met  those  persons  on  part  of 
the  land,  and  pointed  out  the 
boundaries  within  which  they  were 
to  exercise  the  liberty ;  and  him- 
self subsequently  entered  into  a 
mining  adventure  with  other  per- 
sons, which  was  carried  on  within 
the  limits  described  in  the  inden- 
ture ;  and  afterwards  in  conmder- 
ation  of  the  surrender  of  the  first 
grant,  and  of  certain  payments, 
demised  the  premises  to  a  lessee 
for  21  years ;  and  upon  the  exe- 
cution of  this  lease,  the  oriffinal 
deed  was  delivered  up,  but  uiere 
was  no  surrender  in  writing :  Held 
that  these  acts  amounted  to  a  re- 
entry by  the  grantor,  inasmuch, 
as  unless  referred  to  the  exercise 
of  that  right,  tliey  would  be  acts 
of  trespass  by  him.  Doe,  on  Dem. 
Hanky y    v.    Woody   T.  59  G.  8. 

Pa^eTS* 

4.  A  term  of  ^ears  was  created  in 
1762  and  assigned  Over  to  a  trus- 
tee in  1779,  to  attend  the  inherit- 
ance. In  1814  the  owner  of  the 
inheritance  executed  a  marriage- 
settlement  ;  and  in  1816  he  con- 
veyed his  life-interest  in  the  estate 
to  a  pui'chaser,  as  a  security  for 
a  debt ;  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  re- 
lating to  it  took  place  on  either 
occasion.  In  1819  an  actual  as- 
signment of  the  term  was  made 
by  the  administrator  of  the  trus- 
tee in  1779  to  a  new  trustee  for 
the  purchaser  in  1816:  Held  that 
under  these  circumstances  on  an 
ejectment  brought  by  a  prior  in- 
cumbranceri^inst  the  purchaiier, 

the 


the  jury  were  warranted  in  pre- 
suming thai  the  tcrni  had  been 
iuiTcndered  previously  to  1819. 
Dor,  Deni.  Pufland  v.  HUder, 
J.59G.3.  Piigc7S2 

EMBLEMENTS, 
S«r  Trespass,  1. 
ENTRY, 
See  Ejectmekt,  3.    Fobfeitube. 

ESCAPE. 

An  attactimcnt  fur  noii- payment  of 

money  it  in  tlie  nature  of  mesne 

EroceR* :  and  wh<;re  ttie  party  had 
een  tuken  and  permitted  to  go  at 
large  und  returned  again  into  cu8> 
tody,  and  eoiilinued  in  custody  at 
the  return  of  the  writ ;  it  was  held 
that  tlie  sheriff  wa«  not  liable  to 
an  acliun  for  an  escape.  Lewii 
v.Morland,M.59G.S.  56 

EVIDENCE, 
Sw  PavuemT)    Settlement    lii/ 
Hiring  and  Service,  1.    Vari- 
ance. 

1,  On  un  appeal  tlio  respondenls  in 
order  to  prove  the  fact  of  tlie  de- 
livery to  them  of  a  certificate 
given  by  the  appellants,  acknow- 
ledging the  pauper  to  be  their 
settled  inhabitant,  produced  an 
old  book  from  their  own  parish 
chest,  in  which  waa  an  entry  of 
that  fact  in  the  hand-writing  of  a 
former  parish  officer.  Held  that 
such  evidence  was  inadmissible. 
The  King  v.  The  InhabilanU  of 
Debenham,  M.  59G.3.  165 

2.  In  declaration  for  pirating  a  book, 
an  allegation  that  plaintiH'  was  the 
author  of  a  booh,  being  a  musical 
composition,  called  A.,  ia  well 
supported  by  shewing  him  to  be 
the  audior  of  a  musical  composi- 
tion of  that  name,  comprised  in 
and  occupying  only  one  page  of  a 
work  with  a  different  title,  which 
contained   several    other  musical 


compositiODB.  White  v.  Geredt, 
H.  59G.3.  Page  298 

3.  The  coalraci  laid  in  the  declara- 
tion wa»  lo  deliver  stock  on  ihe 
27tli  of  February,  The  contract 
proved  was  to  deliver  stock  on  the 
settling-day,  which,  at  tite  time, 
was  fixed  tor,  and  underbluod  b; 
the  parties  to  mean,  the  'JTlh  of 
February.  Held  thai  the  proof 
supported thedeclaralion.  W^icket 
V.  Gordon,  H.  59  G.  3.  335 

\,  In  an  action  for  disturbance  of 
plaintiff's  right  of  common,  the 
declaration  stated  that  he  was 
possessed  of  a  messuage  and  land, 
with  Ihe  appurtenants,  and  by 
reason  thereof  ought  to  have  com- 
mon of  pasture,  &c. :  Ue\d  that 
this  allegation  was  divisible,  and 
that  proof  that  plaintiff  was  pos- 
sessed of  land  only,  and  eolitled 
to  the  right  of  common  in  respect 
of  it,  was  sufficient  to  entitle  hini 
to  damages  pro  tanto.  HicietU  v. 
Saiwetf,  H.  59  G.S.  360 

5.  Where  a  defendant,  on  beiog 
served  with  a  declaration  in  ejeci- 
meiil,  assented  to  the  character  of 
tenant  in  possession,  and  after- 
wards appeared  and  pleaded: 
Held  that  it  was  quite  sufficient 
evidence  for  a  jury  to  find  that  be 
was  the  tenant  in  possession,  al- 
though it  also  appeared  that  be 
was  in  the  situation  only  of  a  ner- 
vant,  and  managed  the  business 
for  the  real  owner  on  the  pre- 
mises. Doe,  on  Dem,  Jama,  f. 
Staunton,  H.59G.S.  371 

6.  The  law  always  presumes  against 
the  commission  of  crime ;  and, 
therefore,  where  a  woman,  twelve 
months  after  her  first  husband 
waslast  heard  of,  married  a  second 
husband,  and  had  children  by  him; 
it  was  held,  on  appeal,  that  the 
Sessions  did  right  in  presuming 
prima  fucie  that  the  first  husband 
was  dead  at  the  time  of  the  second 
marriage ;  and  that  it  was  iacum- 

beM 
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bent  on  the  party  objecting  to  the 
second  marriage  to  give  some 
proof  that  the  first  husband  was 
then  alive.  The  King  v.  The  In- 
habitants of  Txmfning^  Gloucester- 
shire,  H.  59  G.  3.  Page  886 1 

7.  Where  an  agreement  on  un- 
stamped paper  has  been  destroy- 
ed, no  parol  evidence  can  be 
given  of  its  contents :  even  if  it 
has  been  destroyed  by  the  wrong- 
ful act  of  the  party  who  takes  the 
objection.  Ripptner  v.  Wright, 
E.  59  G.  3.  478 

8.  Where,  on  trespass  for  pulling 
down  a  wall,  the  issue  was,  whe- 
ther certain  common  lanpl  was  the 
soil  and  freehold  of  the  lord  of 
the  manor,  on  which  the  plaintiff 
was  entitled  to  a  right  of  com- 
mon, or  the  soil  and  freehold  of 
the  plaintiff:  Held  that  leases  of 
minerals,  &c.  granted  by  the  lord 
to  other  persons  in  other  parts  of 
the  uninclosed  waste  lands  were 
not  receivable  in  evidence,  unless 
it  was  first  shewn  that  the  locus 
in  quo  formed  part  of  one  entire 
waste,  to  which  those  leases  were 
applicable. 

Held,  also,  that  the  effect  of  such 
leases,  if  received,  would  only  be 
to  prove  that  the  lord  was  enti- 
tlea  to  the  minerals  under  the 
locus  in  quo,  and  not  to  the 
surface.  Tyrwhitt  v.  Wynn,  E, 
59  G.  8.  554f 

9.  In  a  public  navigable  river  20years' 
possession  of  the  water  at  a  given 
level,  &c*  is  not  conclusive  as  to 
the  right. 

A  verdict  obtained  by  the  de- 
fendant in  a  former  action,  and 
which,  if  pleaded  in  bar,  would  be 
an  estoppel,  when  given  in  evi- 
dence under  the  general  issue,  is 
not  conclusive  against  the  plain- 
tiff, but  is  only  evidence  to  so  to 
the  jury.  Vooght  v.  Winch,  T. 
59  G.  3.  662 

10.  A  term  of  lOOOyears  was  created 


by  deed  in  1717,  and  in  1735  was 
assigned  for  the  purpose  of  secur- 
ing an  annuity  to  A,,  and  after 
that  to  attend  the  inheritance.   A. 
having  died  in  1741,    and    the 
estate    having    remained    undis- 
turbed in  the  hands  of  the  owner 
of  the  inheritance  and  her  devisee 
from  1735  to  1813,  without  any 
notice  having  been  in  the  mean 
time  taken  of  the  term  except 
that  in  1801  the  devisee  in  whose 
possession  the  deeds  creating  and 
assigning    it  were   found,  cove- 
nanted to  produce  those  deeds 
when  called  for ;  Held  that  under 
these  circumstances  the  jury  were 
warranted  in  an  ejectment  brought 
for  the  premises  by  the  heir  at 
law  to  presume  a  surrender  of  the 
terra.    Doe,  on  Dent.  Burdett  v. 
Wright,  T.  59  G.  3.      iWe  710 
.11.  Declaration  stated  that  &fend- 
ant  went  before  one  72.  C  Baron 
Waterpark  of  Waterfork,  in  the 
county,  &c,,  and  the  proof  was 
that  lie  went  before  R,  C.  Baron 
Waterpark  of  Waterpark,  in  the 
county,  &c. :     Held     that     the 
allegation  in  the  declaration  was 
a  description  of  a  name  of  dignity, 
and   therefore    that   this  was  a 
fatal  variance. 
In     a    count    for    slander:      the 
words  were,  **  This  is  my  um- 
brella :  he  stole  it  from  my  back- 
door."    The  words  proved  were, 
**  It  is  my  umbrella,  &c."     And 
it  appeared  that  these  words  were 
not  spoken  in  the  house  where  the 
umbrella  then  was :  Held  that  the 
evidence  did  not  support  the  -de- 
claration, inasmuch  as  the  words 
laid  imported  to  be  spoken  con- 
cerning a  thing  then  present,  and 
tlie  words  given  in  evidence  were 
actually  spoken     concerning    a 
thing  not  present  at    the  time. 
WaUers  v.  Mace,  T.  59  G.3.  766 
1 2.  Assumpsit  on  a  promissory  note. 
Flea;  1st;  General  issue*    2dly, 

Statute 
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FACTOR. 


FRAUDS,  STATUTE  OF. 


Statute  of  limitationB.  There  was 
DO  plea  nor  notice  of  set-off.  It 
was  proved,  that  on  the  plaintiff 
shewing  the  defendant  the  note 
within  six  years,  the  latter  said, 
'*  You  owe  me  more  money,  I 
have  a  set-off  against  it."  Held, 
bv  Bayicy  and  Holroyd,  Justices, 
Jaest,  J.  dissenttentey  that  that 
was  not  a  sufficient  acknowledg- 
ment within  six  years,  to  take  tlie 
case  out  of  the  statute  of  limita- 
tions. Swan  v.  Sowell,  T.  59  G.  3. 

Page  759 
IS.  A  term  of  years  was  created  in 
1762  and  assigned  over  to  a  trus- 
tee in  1779,  to  attend  the  inherit- 
ance. In  1814  the  owner  of  the 
inheritance  executed  a  marriage- 
settlement;  and  in  1816  he  con- 
veyed bis  life-interest  iu  the  estate 
to  a  purchaser,  as  a  security  for 
a  debt  (  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  re- 
lating to  it  took  place  on  either 
occasion.  In  1819  an  actual  as- 
signment of  the  term  was  made 
by  the  administrator  of  the  trustee 
in  1779  to  a  new  trustee  for  the 
purchaser  in  1816:  Held  that 
under  these  circumstances  on  an 
ejectment  brought  by  a  prior  in- 
cumbrance against  the  purchaser, 
the  jury  were  warranted  in  pre- 
suming that  the  term  had  been 
surrendered  previously  to  1819. 
Doe^  Dem.  Putland  v.  Hilder, 
T.  59  G.3.  782 

EXECUTION, 
See  Practick,  21. 

FACTOR. 

The  character  of  broker  is  mate- 
rially different  from  that  of  factor ; 
and  therefore,  where  a  broker 
sells  goods  without  disclosing  the 
name  of  his  principal ;  held  that 
he  acts  beyond  the  scope  of  his 
authority,  and  that  the  buyer 
cannot  set  off  a  debt  due  froip  the 


'  broker  to  Um  agatnst  the  deoMod 
for  the  goods  made  by  the  pnod- 
pal.  Baring  v.  CarriCf  M>  S^  G»S» 

F^1S7 

FEES, 

See  Shxriff  ;  Practice,  M. 

FINE, 
See  Dekd,  S. 

FISHERY, 
See  CoNViCTioir. 

FIXTURES. 

Certain  parts  of  a  macbine  bad  been 
put  up  by  the  tenant  duriag  hia 
term,  and  were  capable  of  h&ng 
removed  without  either  injuring 
the  other  parts  of  the  maduiie  or 
the  building,  and  had  been  asuaHy 
valued  between  the  outgoing  and 
incoming  tenant :  Held  that  diese 
were  the  goods  and  chattels  of 
the  outgoing  tenant,  for  which  he 
might  maintain  trover.    Davis  v. 
Jonesy  M.  59  G.  3.  165 

FORFEITURE. 

A»  being  possessed  of  a  terra  of 
years,  demised  his  whole  interest 
to  B;  subject  to  a  ri^ht  of  re- 
entry on  the  breach  of  a  condi- 
tion: Held  that  ^.  might  enter  for 
the  condition  broken,  althou^he 
had  no  reversion.  Doc  v.  BaU» 
many  M.  59  G.  3.  168 

FRAUDS,  STATUTE  OF, 
See  Landlord  and  Tenant,  1. 

A.  had  wrongfully,  and  without  the 
licence  of  i?.,  ridden  bis  horse, 
and  thereby  caused  its  death: 
Held  that  a  promise  by  a  third 
person  to  pay  the  damage  thereby 
sustained,  in  consideration  that  B. 
would  not  bring  any  action  against 
A,y  is  a  collateral  promise  within 
the  statute  of  frauds,  and  most  be 
in  writing.  Held;  abo,  that  aoMH 

tion 


tion  for  a  neir  trial  where  the 
CBUBe  has  been  tried  duriog  the 
term  may  be  made  at  any  time 
within  four  days  after  the  dis- 
tringas Ib  returnable.  Kirkham  v. 
Marter,  E.  59G.S.       Page  613 

FREIGHT. 
By  charter-party  the  freighter  cove- 
nanted to  pay  to  the  owner  freight 
at  and  afler  the  rate  of  bo  much 
per  ton  per  month,  for  the  term 
of  six  months  at  least,  and  so  in 
proportion  for  less  than  a  moatli, 
or  for  such  further  time  than  six 
months  as  the  ship  might  be  de- 
tained in  the  service  of  the 
freighter  until  her  final  discharge, 
or  until  the  day  of  her  being  \ou, 
captured,  or  last  seen  or  heard  of; 
such  freight  to  be  paid  to  tlic 
commander  of  the  ship  in  manner 
following;  viz.  so  much  as  miglu 
be  earned  at  the  time  of  the  ar- 
rtval  of  the  ship  at  her  first 
destined  porf  abroad,  to  be  paid 
within  ten  days  next  afler  her  ar- 
rival there,  and  the  remainder  of 
the  freight  at  specific  periods : 
Held  that  this  constituted  one 
entire  covenant,  and  that  the  ar- 
rival of  the  ship  at  her  first 
destined  port  abroad  was  a  con- 
dition precedent  to  the  owner's 
right  to  recover  any  freight,  and 
that  the  ship  having  been  lost  on 
her  outward  voyage,  the  owner 
was  not  entitled  to  recover  freight 
at  so  much  per  calendar  month  lo 
the  day  of  the  loss.  Gibbon  v. 
Mtndex,  M.59G.3.  17 

FREIGHTER, 
See  Charter-party,  3. 

GIFT. 

A  verbal  gSfl  of  a  chattel,  without 
actual  ^livery,  does  not  pass  the 
property  to  the  donee.  Jrom  v. 
SmaUptece,£.59G.S,  551 


HIGHWAY. 

1.  A  bridge  is  notahighway  withia 
the  meaning  of  the  IS  G.S.  c.  84. 
*.  60.  by  which  carriages  employ- 
ed in  carrying  materials  for  the 
repair  of  any  turnpike  road  or  pub- 
lie  highway,  are  exempted  from 
toll ;  and  therefore  toll  is  payable 
for  a  carriage  employed  in  carrying 
materials  for  the  repair  of  a  bridge 
along  a  turnpike  road.  Otmond  v. 
Widdicombe,  M.  59  G.S.  Page49 

2.  Where  a  local  turnpike-act,  after 
empowering  the  trustees  under  it 
to  take  tolls,  directed  that  the 
roads  should  from  time  to  time  be 
repaired  by  the  trustees  out  of 
the  money  arising  by  virtue  of 
the  act:  Held  that  this  only  made 
the  tolls  an  auxiliary  fund  in  the 
hands  of  the  trustees,  and  that  the 
inhabitants  of  the  township  where 
the  road  was  situate,  who  by  pre- 
scription were  bound  to  repair  all 
roaos  within  it,  were  nevertheless 
liable  to  be  indicted  for  non-repair 
of  the  road, 

Held,  also,  that  such  inhabitanu 
may,af\er  conviction,  apply  by  mo- 
tion for  relief  against  the  trustees 
under  19  G.S.  c.  84.  *.  33. 

Held,  also,  that  13  G.  3.  e.84.  «.63. 
only  refers  to  diversions  under 
writs  of  ad  quod  damnum,  and 
underlSG.  3.  c.78.  ».I9.  TAe 
Kingv.  Tie  hkabilantt  of  Nether- 
thong.     JV/.  59G.  S.  179 

3.  Where  a  turnpike  act  exempted 
persons  from  toll  "  in  going  to 
and  returning  from  their  proper 
parochial  church,  chapel,  or  otner 
place  of  religious  worship  on  Stm- 
daysi"  Held  that  the  word  "  pa- 
rocliial"  extended  over  the  whole 
clause;  and  therefore  that  a  Dis- 
senter was  not  within  the  exemp- 
tion in  going  to  and  retuniing 
from  his  proper  place  of  reli^ous 
worship,  situate  out  of  the  parish 
in  which  he  resided,  Lewit  v. 
Hammond,  M.  59  G.  3.  206 

INCLO- 


8S6      INCLOSURE  ACT. 

INCLOSURE  ACT. 

By  the  fteneral  incloeure  net  the  le- 
gal title  lo  uii  allotment  i»  imt  ac!' 
(juired  until  the  executiun  und 
proclamation  at'  ttic  commiiMian- 
tn  award.  And  where  u  local 
act  directed  that  tlw  toiumis- 
Honors  by  notice  migltt  cauM  all 
rights  of  commoD  lo  be  exliii- 
guisbed,  and  might  then  allot  the 
WBitc  land  aiDongst  the  proprie- 
tors, nitd  that  the  owners  might 
fvnce  tlieir  allotments  after  they 
hud  beea  marked,  staked  out,  and 
confirmed,  and  before  the  iig«i«g 
fjf  the  avmrtl,  aiid  might  also, 
within  three  montlis  br/'orr  Ihe 
tstatiiott  of  the  amard,  sell  and 
convey  tlicir  intLTcgts  lu  the  nllnt* 
mental  the  cnmniiRii oners  being 
thereby  authnrixed  to  allot  to  the 
purchoicrs,  and  the  latter,  aftrr 
the  axeculion  of  the  award,  to  liold 
the  allotted  landu  in  Huch  tnauner 
■B.ths  vendor  would  have  done  if 
there  had  been  no  sale :  provided 
that  where  the  allotments  were 
copyhold,  iliat  tht  deed  sliould 
be  enrolled  in  the  court-rolls  of 
the  maaor,  and  that  the  purcha^i 
should  be  admitted  tenant  thereto 
at  the  same  time  as  the  other  allot- 
tees of  copyhold  lands,  viz.  nfter 
the  execution  nf  Ihe  award ;  field 
that  this  authority  to  enclose  and 
■o  to  enjoy  in  severalty,  and 
Ae  power  to  sell  and  convey, 
might  well  (considering  the  lan- 
guage in  which  that  power  was 
given)  be  enjoyed  and  exercised 
without  the  legal  iseisin  of  tliG 
land  1  and  that,  therefore,  these 
provisions,  not  sulGciently  coun- 
terviuling  those  of  the  general  in- 
closure  act,  the  legal  freehold  did 
not  pass  to  the  allottee  till  itAer 
the  execution  and  proclamation  of 
the  award.  Fatrer  v.  BiUing, 
M.59G.  3.  Page  171 


INSURANCE. 

INDICTMENT. 

.  An  indictmcut  char^^  tlut  dc- 
feiidanu  conspired,  by  ditm 
false  pretences  and  aubDc  mcoM 
and  devices,  to  obtain  from  A. 
divers  large  burh(  of  money,  apd 
to  cheat  and  defraud  him  thereof: 
Held  that  the  gUt  of  the  o&ncc 
being  the  conspiracy,  it  wae  quite 
Kufficient  only  to  state  that  &ct 
and  its  object,  and  not  necewaty 
to  set  out  tl)e  spedific  preteacoL 
The  King  V.  Gi/i  and  Hemru, 
M.  59  G.  3.  Page  SW 

2.  A  prosecutor  of  an  rndiclmeai 
has  00  right  to  address  the  jury, 
and  state  Uiu  case  for  t^  pro- 
secution. T/ie  King  V.  Bfice, 
E.  59  G.  3.  Qos 

The  King  v.  Milne  and  Othen.    H. 

INSURANCE. 

1.  In  an  action  on  a  policy  oq  ship, 
by  which,  amnngst  otherri«li,  the 
underwriten  insured  agatoat  fire, 
and  barratry  of  the  master  md 

mariners,  they  are  liable  for  a  Itw 
by  tire  oL-cusioned  by  the  negli- 
gence of  the  master  and  mariners. 
Held,  also,  that  where  the  assured 
had  once  provided  a  sufficient 
crew,  the  negligent  absence  of  all 
the  crew  at  the  time  of  the  l<n> 
was  no  breach  of  the  implied  war- 
ranty,  that  the  ship  should  be  pro- 
perly manned.  Bust  v.  The 
Roj/al  Exchange  Aiturance  Cowf 
panif,  M.  59  G.  3.  75 

2.  A  transport  in  government  ser^ 
vicewas  insured  for  twelve  moathi, 
during  which  she  was  ordered  into 
a  diy  harbour,  the  bed  of  which 
was  uneven,  and  on  the  tide  hav- 
ing left  her,  slie  received  damage 
by  taking  the  ground  :  Held  that 
this  was  a  loss  by  a  peril  of 
the  sea.  Fletcher  v.  Ingiis,  H 
59  G.  3.  315 

3.  A  ship  insured  at  and  from  a  port, 
sails  on  hervoyageinan  unseawor- 


INSURANCE, 


JUSTICE. 


89ff 


tTiy  state,  in  consequeixce  of  hav- 
ing a  greater  cargo  than  she  could 
safely  carry.  The  defect  is  dis- 
covered before  any  loss  accrued, 
and  part  of  the  cargo  isdlscharged, 
and  a  loss  subsequently  accrues,  in 
nodegreeattributable  to  her  having 
been  overladen  in  the  early  part  of 
her  voyage :  Held  that  the  under- 
writers were  liable  for  such  loss. 

The  vessel  having  sailed  and  put  back 
to  the  Downs,  and  then  sailed  again, 
and  laboured  and  strained  much 
from  being  overloaded,  and  then 
put  back  a  second  time ;  and  upon 
an  application  to  the  underwriters 
for  liberty  for  die  ship  to  go  into 
port  to  discharge  part  of  the  cargo, 
it  was  only  communicated  to  them 
that  the  ship  was  too  deep  in  the 
water:  Held  that  as  the  subse- 
quent loss  had  not  in  any  degree 
arisen  from  her  having  so  strained 
and  laboured,  the  communication 
o£  that  fact  was  immaterial,  and 
that  the  communicatioB  made  was 
Quite  sufficient. 

Held,  also,  that  the  memorandum 
giving  such  liberty  did  not  require 
a  new  stamp,  JVeir  v.  Aberdeen, 
H.59G.S.  Page  320 

it.  Policy  on  ship  for  four  months, 
at  and  from  a  place  to  any  port  or 
ports  whatsoever:  Held  tnat  an 
open  roadstead  (being  the  usual 
place  of  loading  and  unloading) 
was  a  port  within  the  meaning  of 
this  policy.  Cockey  v.  AiJctmony 
E.59G.^'  460 

5.  A  ship  received  considerable  da-, 
mase  irom  tempestuous  weather, 
and  the  crew,  completely  exhaust- 
ed, deserted  the  ship  on  the  high 
•seas  for  the  mere  preservation  of 
their  lives;  and  the  ship  was  then 
taken  possession  of  by  a  fresh 
•crewy  who  succeeded  in  conduct^ 
ing  her  safely  into  port :  Held  that 
such  desertion  of  the  crew  did 
not  of  itself  amount  to  a  total  loss; 
and,  secondly^ 
Vol.  n. 


That  the  ship  having  been  sold  un» 
der  the  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  it 
not  appeanng  that  the  assured  had 
taken  any  means  to  prevent  sudh 
sale,  that  they  had  no  right  to 
abandon,  and  that  there  was  no 
more  than  a  partial  loss.  Thame^ 
ly  V.  Uehswy  E.  59  G.  3.    P.  513 

INTEREST, 

See  Bankruptcj,  5.     Award,  I*. 
Bill  of  Exchange,  7- 

JUDGMENT. 

A  verdict  obtained  by  the  defend- 
ant in  a  former  action,  which,  if 
pleaded  in  bar,  would  be  an  estop- 
pel, when  given  in  evidence  under 
the  general  issue,  is  not  conclusive 
against  the  plaintiff,  but  is  onk- 
evidence  to  go  to  the  jury .  Vo9gM 
v.  mnchy  T.  59  G.  3.  682 

JURY, 
See  Practicb,  IS.  r 

JURISDICTION. 

The  15  G,  2.  (^  24.  is  a  dedaratojry 
act,  and  should  have  a  liberal  con* 
struction.  And  therefore  where 
justices  of  a  borough,  conlribu- 
butory  to  the  county-rate,  have 
committed  prisoners  to  the  coun- 
ty house  of  correction  for  offences 
cognizable  within  the  county,  the 
justices  at  their  borough  session^ 
have  a  right  to  order  such  pr^ 
soners  to  be  brought  before  tnem 
for  trial  there.  Qmsre,  also,  where 
a  county  magistrate  haying  con- 
current jurisdiction,  has  commit- 
ted a  prisoner  for  an  offence  with- 
in the  borough,  whether  the  bo- 
rough sessions  have  not  the  same 
Eower  of  ordering  sudi  prisoner  jto 
e  brought  before  them  for  trial. 
The  King  v.  Amos,  E.  59  G.3. 53S 

JUSTICE-^ Authority  qf 

A  justice  of  the  peace  is  authorised 

3  1  to 


838  LANDLORD*  TENANT, 

to  require  surety  of  the  peace  fora 
iiinitled  time,  accordingto  his  dis- 
-cretion,  and  need  Dot  bind  the  party 
overtothcneittseuionsoiily.  tVU- 
Ut  \.Briiigcr.  H.  59  C.  3.     P.  27S 

LANDLORD  AND  TENANT, 
See  EviseNCK,  i.    Party  Wall, 

1.  Covenant,  3. 
1.  jf.  being  leiiaut  from  year  to 
jrear,  tmderlel  ibe  premises  to  B,, 
and  the  original  lanittord,  with  the 
SMeiit  of  A.,  Bceriited  It.  an  his 
tenant,  but  there  w;w  -lo  surren- 
der in  writing  of  J.'s  intercBt ; 
Kntbeiiijf  subseqiieDily  in  arrear, 
<th«  landlord  dittniined  on  B.'» 
igoods :  Jleld  that  tliese  i'ir<:iii]i- 
''•tanccti  constituted  n  valid  tat- 
'render  of  A.'s  interest  by  act 
and  operation  of  law  witliin  the 
39  Car.  2.  c.  3.  i.  3.  Thomai  v. 
Coot,  M.  S9  0.^.  119 

5.  Certain  parts  of  a  machine  htui 
been  put  up  by  the  tenant  during 
his  tenn,  and  were  capable  of  be- 
.'^  Ing  remored  without  either  injur- 
ing the  other  parts  of  the  machine 
or  the  hiiildjtig,  iind  liad  been 
usually  valued  between  the  out- 
Boing  and  incoming  lenOJit :  Held 
taat  these  were  the  goods  and 
chattels  of  the  outgoing  tenant, 
for  which  he  might  main  lain 
trover. Darh \. Jones,  A/.596'.a. 
i65 
5.  By  the  customof  the  country  the 
outgoing  tenant  udb  entitled  to 
on  allowance  for  foldagc  from  the 
incoming  tenant.  Where  aleose 
however,  specified  certain  pay< 
jnents  to  be  made  by  the  incumin)i 
to  the  outgoing  tenant,  at  the  tlnic 
of  quitting  the  premises,  among 
which  there  was  not  included  any 
payment  for  foldagc:  Held  that 
the  terms  of  the  lease  excluded 
the  custom,  and  that  the  outgoing 
tenant  ivus  not  entitled  to  any 
allowauce  in  respect  of  foldage. 
Where  the  lease  provided  that  the 


MANDAMUS. 


tenant  should  during  the  term  fold 
his  flock  of  sheep  which  he  should 
keep  on  the  demised  premises  un- 


to a  covenant  to  keep  a  flock  of 
sheep  upon  the  pretniscs,  IfVMv. 
Ptummer,  T.  59  G.  3.  Page  746 
4.  Where  a  tenant  came  into  |Mnc»- 
Kion  of  premises  in  1816,  and  the 
lesfior  of  ibe  plaiotiS*  claimed  un- 
der a  writ  of  elegit  and  an  innui- 
BJtion  thereon  issued  in  1818,  but 
founded  on  a  judgment  recovered 
prior  to  ISIfj ;  it  WBS  held  thai  no 
notice  to  quit  was  ncccHary. 
Doe,  Dent.  Prtiland,  v.  HMrr, 
r.S'jG.  3.  782 

LEASE, 
See  CovBNAKT,  2,  3.     Cojcditios, 
1.    Ejectment,  2.     JLAJiDLono 
AMD  Tenant,  3. 

LETTER, 
See  Sta  m  p,  S. 

LIMITATIONS,  STATUTE  OF 

Assumpsit   on    a    promissory  note. 

Pica,  1st,  General  issue.      2dly, 

StatuteoflimitatioDB.    There w a* 

r  notice  of  sei-offi.     It 


ioplea „     ,. 

was  proved,  that  on  the  plaintiff 
shcwmg  the  defendant  tlie  nolt 
within  six  years,  tJie  tatter  said. 
"  You  owe  nie  more  money,  I 
have  a  set-off  against  it."  Held, 
by  Baylci/ and  Hotro^il,  Justices, 
Jiesl,  J.  dusentientc,  that  that  wm 
not  a  sufficient  acknowledgment 
within  six  years,  to  take  the  case 
out  of  the  statute  of  liniitaiions. 
Swan  V.  SoimU,  T.  59  G.  3.    739 

MANDAMUS. 
I,  The  court  will  not  grant  a  ma n- 
diunus  to  a  trading  corporation  at 
the  instiince  of  one  of  iia  members 
to  compel  tlienn  to  produce  their 
agcounli  forthe  purpose  of  declar- 
ing 


PARTNERSHIP. 


839 


inga  dividend  of  the  profits.  The 
KtJig  V.  The  Governor  and  Com- 
pany of  the  Bank  of  England, 
E.  59G.S.  Page  620 

S.  Where  a  railway  was  made  under 
the  authority  of  an  act  of  parlia- 
ment, by  which  the  proprietors 
were  incorporated,  and  by  which 
it  was  provided  that'  the  public 
should  have  the  beneficial  enjoy- 
ment of  the  same ;  the  company 
having  afterwards  taken  up  the 
railway :  Held  that  a  mandamus 
might  issue  to  compel  the  com- 
pany to  reinstate  and  lay  down 
again  the  railway.  The  King  v. 
The  Severn  and  Wye  RaiKoay 
Company,  T.  59  G.  8,  646 

S.  The  mode  of  burying  the  dead  is 
a  matter  of  ecclesiastical  cogni- 
zance: and  therefore  where  the 
question  was,  Whether  a  parish- 
ioner had  a  right  to  be  buried  in 
the  parish  church-yard  in  an  iron 
coffin,  whidi  was  a  new  and  un- 
usual mode,  the  court  refused  a 
mandamus.  The  King  v.  Cole- 
ridge  and  Others,  T.  59  G.  3.  806 

MARRIAGE  SETTLEMENT, 
See  Deed,  1 ,  2. 

MONEY  HAD  &  RECEIVED, 
See  Partnership,  3. 

OUTER  DOOR,   BREAKING 

OF, 

See  Trespass,  3* 

PARTNERSHIP. 

1.  Where  one  of  three  partners, 
afYer  a  dissolution  of  partnership, 
undertook  by  deed  to  pay  a  par- 
ticular partnership  debt  on  two 
bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who 
consented  to  take  the  separate 
notes  of  the  one  partner  for  the 
amount,  strictly  reserving  his  right 
against  all  three,  and  retamed  pos- 


session of  the  original  bills :  Held 
that  the  separate  notes  having 
proved  unproductive,  he  might 
still  resort  to  his  remedy  against 
the  other  partners,  and  that  the 
taking  under  these  circumstances 
the  separate  notes,  and  even  after- 
wards renewing  them  several  times 
successively,  did  not  amount  to 
satisfaction  of  the  joint  debt* 
'  Bedford  v.  Deakin  and  Others^ 
M,  59  G.  8.  Page  210 

2.  Where  one  of  two  partners  makes 
a  -  contract  as  to  the  terms  on 
which  any  business  is  to  be  trans- 
acted by  the  firm,  although  such 
business  is  not  in  their  usuid  course 
of  dealing,  and  even  contrary  to 
their  arrangement  with  each  other, 
and  the  business  is  afterwards 
tninsacted  by  or  with  the  know- 
ledge of  the  other  partner :  Held 
that  he  is  bound  by  the  contract 
made  by  his  partner.  Sandilands 
V.  Marshy  T.  59  G.S.  673 

8.  A.  employed  B.  and  C,  who 
were  partners  as  wine  and  spirit 
merchants,  to  purchase  wine  and 
sell  the  same  upon  commission.. 
C.  the  managing  partner,  repre- 
sented that  he  had  made  the  pur- 
chases, and  that  he  had  sold  a 
part  of  the  wines  so  purchased  at 
a  profit;  the  proceeds  of  such  sup- 
posed sales  he  paid  to  A.,  and 
rendered  accounts,  in  which  he 
stated  the  purchases  to  have  been 
made  at  a  certain  rate  per  pipe. 
In  fact,  C.  had  neither  bought 
nor  sold  any  wine.  The  transac- 
tions were  wholly  fictitious,  but 
B,  was  wholly  ignorant  of  that. 
Upon  the  whole  account  a  larger  . 
sum  had  been  repaid  to  ^.,  as 
the  proceeds  of  that  part  of  the 
wine  idleged  to  be  resold,  than 
he  had  advanced;  but  the  other 
part  of  the  wine,  which  C.  repre- 
sented as  having  been  purchased, 
was  unaccounted  for.  Held  that 
B.  WM  liable  for  the  false  repre- 
3  1-2         sentations 


uo 


PATENT. 


PAYMENT. 


SGiiUlioni  or  hi*  piirtner;  andtlut 
A.  waa  entitlctl  to  retain  the  mo- 
nej'  that  had  been  paid  to  him  up- 
on these  iictitiaus  transactions,  as 
if  ihey  were  real. 
Held,  also,  the  supposed  purchases 
having  been  represented  to  have 
been  made  at  a  certain  specified 
rale  per  pipe,  that  A.  might  main- 
tain *n  action  for  iDoney  had  and 
received  to  recover  the  specific 
eiuna  advanced  for  the  number  of 
pipes  of  wine  unaccounted  for. 
Itapp  V.  Latham  and  Pnrry, 
T.  59  G.  3.  Page  795 

PAltTY   WALL. 

Till!  lusignee  of  the  lessee  of  pre- 
niiitcs,  at  a  fixed  rent,  which  lie 
considerably  improved,  and  there- 
by rendered  of  greater  annual 
value,  \»  not  the  owner  of  the  im- 
proved rent  witliiii  tlie  14  G.  3. 
e.  78.  Lambe  v.  Heinans,  E. 
59  G.  3.     ^  467 

PATENT. 

Patent  tar  "  anew  or  improved  me- 
thod of  drying  and  preparing 
malt."  In  the  speciBcation  it 
etatcd,  that  the  invention  con 
cd  in  exposing  malt  previuuuly 
made  to  a  very  high  degree  of 
lieat ;  but  it  did  not  describe  any 
new  machine  invented  for  that 
purpose,  nor  the  state,  whether 
moist  or  dry.  in  which  the  malt 
was  originally  to  be  taken  for  the 
purpose  of  being  subjected  to  the 
procesi ;  nor  the  utmost  degree 
of  heat  which  might  be  safely 
used;  nor  the  length  of  time  tu 
be  employed;  nor  the  exact  cri- 
terion by  which  it  might  be  knoivn 
when  the  process  was  accomplish. 
ed :  Held  that  tlic  patent  na! 
void;  inasmuch  as,  iHt,  thespeci. 
iication  was  not  sufficiently  prc' 
cise ;  and  a^,  2dly,  the  patent 
Hppcared  to  be  for  a  different 
thing  from  that  mentioned  io  tjie 
specification.    Held,  also,  that  as 


the  word  malt  was  bete  uot  to  1>* 
taken  io  its  usual  sense,  viz.  of  un 
article  used  in  the  brewing,  but 
only  in  the  colouring  of  beer,  llial 
in  the  patent  here  it  was  necessary 
to  have  stated  the  purpose  to 
which  the  prepared  malt  was  to 
be  applied,  and  to  have  said  that 
it  was  obtained  for  a  new  method 
of  drying  and  preparing  male  to 
be  used  in  the  colouring  of  beer. 
Quart,  Whether  a  patent  can  be 
good  if  obtained  for  a  mere  pro- 
cess vo  be  carried  on  by  known 
implements  or  elements  acting 
upon  known  substances;  inasmui;!) 
as  the  word  "  manufacture,"  in 
21  Jac.  c.  3-,  seenis  raiher  to  be 
confined  either  to  some  new  ar- 
ticle or  to  some  new  inftiument. 
or  part  of  an  instrument,  lo 
be  used  in  making  ao  article 
previously  well  known:  And  held, 
that  at  ail  events  no  merely  phi- 
losophical or  abstract  principle 
can  answer  to  that  word,  or  be  thf 
subject  of  a  patent.  The  King  v. 
Whedtr^  H.  59  G.  3-     Page  3t*    , 

PAYMENT, 
See  Bill  op  ExcHANcr,  5. 
A  bond  was  given  to  the  several  per- 
sons constituting  the  firm  of  a 
banking-house,  conditioned  for 
the  repayment  of  the  balance  of 
an  account,  and  of  such  further 
sums  as  the  bankers  might  ad- 
vance to  the  obligor ;  one  of  the 
partners  dies,  and  u  new  partner 
is  taken  into  the  firm;  at  that 
time  a  considerable  balance  is  due 
from  the  obligor  to  the  firm  ;  ad- 
vances are  afterwards  made  bj 
the  bankers,  and  payments  made 
to  them  on  account  by  tlic  c^Ii- 
gor ;  the  latter  is  credited  b;  t^e 
new  firm  with  the  several  pay- 
ments, and  charged  with  the  ori- 
ginal debt  and  subsequent  ad- 
vances  as  constituting  itema  in 
one  entire  account,  and  the  ba- 
lance 


1 


PLEADING. 


841 


lance  due  at  the  time  of  the  part- 
-  ner's  death  is  considerably  re- 
duced, and  that  reduced  balance, 
'  by  order  of  the  obligor,  is  trans- 
ferred by  the  bankers  to  the  ac- 
count of  another  customer,  who, 
with  his  assent,  is  charged  with 
the  then  debt  of  the  obligor. 
The  person  so  charged  having 
become  insolvent,  the  surviving 

gartners  of  the  original  firm 
rought  their  action  upon  the 
bond:  Held  that  as  they  had  not 
originally  treated  it  fs  a  distinct 
account,  but  had  blended  it  in  tlie 
genera]  account  with  other  trans- 
actions, that  they  were  not  at 
liberty  so  to  treat  it  at  a  subse- 
quent period;  and  that,  having 
received  in  different  payinents  a 
sum  more  than  sufficient  to  dis- 
charge the  debt  due  upon  the 
bond  at  the  time  of  the  death  of 
the  deceased  partner,  that  the 
bond  was  to  be  considered  as 
paid, 
Qttare,  Whether  the  transfer  of  the 
balance  due  from  the  obligor  to 
the  account  of  another,  with  his 
assent,  did  not,  in  point  of  law, 
operate  as  payment.  Bodenham 
V.  Purchase  M.  59  G.  3.  Page  39 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Practice,  1. 

PERIL  OF  THE  SEA, 
See  Insurance,  2. 

PLEADING, 

5««  Trover,  3.      Etidence,  10. 
Variance,  1,  2,  3. 

1.  In  an  action  against  several  de- 
fendants, as  ship-owners,  for  da* 
mage  sustained  by  the  loss*  of 
goods  laden  on  board  their  ship, 
It  was  held  that  by  the  53  G.  3. 
e.  159.  1. 1.,  they  were  not  liable 
in  ^at  character  beyond  the  value  | 


of  the  ship  and  freight,  due  or  to 
grow  due,  although  the  loss  was 
occasioned  by  the  misconduct  of 
one  of  the  defendants,  who  was 
both  master  and  part-owner ;  and. 

Secondly,  That  the  value  of  the 
ship  was  to  be  calculated  at  the 
time  of  the  loss,  and  not  at  the 
time  of  the  conunencement  of  the 
voyage;  and, 

Thirdly,  That  in  calculating  the 
value  of  freight,  due  or  to  grow  due, 
money  actually  paid  in  advance 
was  to  be  included.  Wilson  v. 
Dickson,  M.  59  G.  3.        Page  2 

2.  By  charter-party  the  freighter  co- 
venanted to  pay  to  the  owner 
freight  at  and  after  the  rate  of  so 
much  per  ton,  per  month,  for  the 
term  of  six  months  at  least,  and 
so  in  proportion  for  less  than  a 
month,  or  for  such  further  tinle 
than  six  months  as  the  ship  might 
be  detained  in  the  service  of  the 
freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of; 
such  freight  to  be  paid  to  the 
commander  of  the  ship  in  manner 
following,  viz.  so  much  as  might 
be  earned  at  the  time  of  the  arrival 
of' the  ship  at  her  first  destined 
port  abroad,  to  be  paid  within  ten 
days  next  after  her  arrival  there, 
ilnd  the  remainder  of  the  freiffht 
at  specific  periods:  Held  that  Uiis 
constituted  one  entire  covenant, 
and  that  the  arrival  of  the  ship  at 
her  first  destined    port    abroad 
was  a  conditTon  precedent  to  the 
owner's    right    to    recover    any 
freight ;  and  that  the  ship  having 
been  lost  on  her  outward  voyage, 
the  owner  was  not  entitled  to  re- 
cover freight    at    so  much  per 
month  to  the  day  of  the  loss. 
Gibbon  v.  Mendez,  M.  59  G.  3.  17 
3.  An  attachment  for  non-payment 
of  money  is  in  the  nature  or  mesne 
proceiRs ;  and  where  the  party  had 
been  taken  and  permitted'  to  goat 
3  I  3  large 


large  and  rctutned  seain  into  cue-  | 
tody,  nod  continued  in  custody  at 
the  rpturn  of  the  writ;  it  was 
hddtliallbi-8heriffwa&  not  liable 
to  an  action  for  an  escape.  Letait 
V.  Morland,  M.  59  G.  3.     P.  66 

4.  Covenant  will  lie  by  the  awi^nee 
of  tJie  re»emioii  of  ^rl  of  the 
demiied  premises  against  the  les- 
»e*  for  not  repiurin^.  TVynom 
V.  Pkkard,  M.  59  G.  3.  10.5 

B.  Ucclnrniinn  stated  that  plaintiff 
hiid  juild  III  defendant  a  quantity 
of  oak  at  the  average  price  of  the 
t>cason,  to  be  a»icertained  before  a 
given  dny,  and  then  averred  that 
kefort^  tliiit  day  tite  average  pi 
WON  axcertained  to  be  a  given  at 
Held  that  the  payment  of  nwney 
into  court  (lid  not  admit  that  ihr 
average  price  was  that  stated  ii 
the  declaration.  Stovrlti\.Sretvii 
ttidAiMither.  M.  .59  U.S.  Ill 

6.  Tile  cliuracter  uf  hroker  in  ma 
tcrially  different  from  that  of 
factor:  and,  therefore,  where  a 
broker  veil*  goods,  wiihout  dit- 
cloairtg  the  name  of  hia  prin- 
cipel ;  Held,  that  he  acts  beyond 
the  scope  of  hin  authority,  and 
tliat  the  buyer  rannol  set  off  a 
debt  due  from  the  broker  to  him 
Bgainst  the  demand  for  goodtt 
made  by  the  principal.  Baring 
y.  Come,  M.  .59  G.  S.  137 

7.  Certain  parts  of  a  machine  hud 
been  put  up  by  the  tenant  during 
his  term,  and  were  capable  of 
being  removed  without  either  in- 
juring the  other  partsi  of  the  <iia- 
chine  or  the  building,  and  Jiad 
been  usually  valued  tietween  the 
out-going  and  in-coming  tenant : 
Held  that  these  were  the  goode 
and  chattels  of  the  out-going 
tenant,  for  which  he  might  main- 
tain trover.  Davis  v.  Jones,  M. 
59  G.  3.  165 

8.  Where  a  sham  plea  was  pleaded 
calculated  to  raise  issues  requiring 
dtffsrsnt  modes  of  trial,  the  court 
■uffered  the  plaintiff  to  sign  judg- 


ment as  for  w«at  oTi  t 
made  the  defendant  or  his  attor- 
ney pay  the  costs  occasioned  by 
the  plea,  and  the  co»U  of  the  rule 
for  correcting  the  proceedings. 
Thomat  v.  VaHdermoolen,  jV- 
59  G.  3.  Page  197 

.  Soalno  where  the  sham  plea  was 
such  as  to  make  it  necessary  for 
the  plaintiff's  attorney  to  consult 
counsel,  and  thereby  cause  delay 
and  expence,  the  court  suffered 
the  plaintiff  to  sign  judgment,  and 
made  the  attorney  pay  the  casts. 
Barileg  v.  Godstake,  M.  59  G.  S. 
199 
0.  An  indictment  diarged  t/ial  de- 
fendants conspired,  by  divers  faltv 
pretences  and  subtle  means  and 
devices,  to  obtain  from  A.  divers 
large  Minw  uf  muDcv,  aod  lo  cheat 
and  defraud  him  ifiereof:  Held, 
that  the  gist  of  the  offence  tjcine 
the  conspiracy,  it  wu  quite  suEB- 
cient  only  to  slate  that  fact  anij 
its  object,  and  not  accrwary  to 
set  out  the  specific  pretences. 
King^.GiaatidHe)try,M.59G.S. 

an 

I!.  I!y  theword/rn«i;wrio/Mninllifc 
8  G.  3.  c.  1.1.  is  meant  not  merely 
the  conveying  of  the  felon  lo  the 
place  of  transportation,  but  hi$ 
being  so  conveyed  and  remainiag 
there  during  tJie  term  for  wjiich 
he  is  ordered  to  be  so  transported  : 
and  therefore  a  felon  attainted  is 
not  by  that  statute  restored  to  bis 
civil  nghiatjll  after  the  expiration 
of  the  term  for  which  he  is  or- 
dered lo  be  transported. 
'2dly,  By  attainder  all  the  per- 
sonal property  and  rights  of  action 
in  respect  of  property  accruing  to 
llic  party  attainted,  either  before 
or  alter  atluioder,  are  vested  in 
the  crown  without  office  found ; 
and  therefore  attainder  may  be 
wcU-pleaded  in  bar  to  an  action 
4>D  a  hill  of  exchange  indorted  to 
the  plaintiff  after  hig  attainder. 
Bulloci  V.  Doddt,  H.  59  0. 3.  -258 
12.  Jo 
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12.  Id-  declaration  for  pirating  a 
book,  an  allegation  that  plaintiff 
was  the  author  of  a  book,  being  a 
musical  composition,  called  A.y  is 
well  supported  by  shewing  him  to 
be  the  author  of  a  musi^  com- 
position of  that  name,  comprised 
m  and  occupying  only  one  pape 
of  a  work  with  a  different  title, 
which  contained  several  other 
musical  compositions.  The54  G.  S. 
does  not  impose  upon  authors 
as  a  condition  precedent  to  their 
deriving  any  benefit  under  that 
act,  that  the  composition  should 
be  first  printed ;  and,  therefore, 
an  author  does  not  lose  his  copy- 
right by  selling  his  work  in  manu- 
script before  it  is  printed.  White 
V.  Geroch,  H.  59  G.  3.   Page  298 

13.  The  declaration  stated  that  a 
bill  of  exchange  was  drawn  and 
accepted  at  Dublin  ^  viz.  at  West' 
minster^  for  a  certain  sum  therein 
mentioned*  without  alleging  it  to 
be  at  Dublin  in  Irdand:  Held 
that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 
in  England  for  English  money; 
and  werefore  proof  of  a  bill 
drawn  at  Dublin  in  Ireland  for 
the  same  sum  in  Irish  money, 
which  differs  in  value  from  English 
money,  did  not  support  the  decla- 
ation,  and  that  tlu»  was  a  fatal 
variance. 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  sterlingf 
that  the  omission  of  the  word 
sterling  in  the  declaration  was 
immaterial.  Kearney  v.  King^ 
H.  59  G.  8.  301 

14.  An  agent  cannot  dispute  the 
title  of  his  principal ;  and,  there- 
fore, where  a  ship  originally  be- 
longed to  one  of  two  partners, 
ana  had  been  conveyed  to  B*  for 
securing  a  debt,  and  B.  became 
the  wAe  reffistered  owner  of  the 
shipt  and  atterwards,  as  agerAfor 
bdik  parh^erit  invured  the  mp  and 


freight,  and  charged  them  with 
the  premiums,  &c«;  and,  on  a 
loss  happening,  received  the 
money  from  the  underwriters : 
Held  that  he  was  accountable  to 
the  assignees  of  the  surviving 
partner  for  the  surplus,  afler  pay- 
ment of  his  own  debt,  and  not  to 
the  exeeutors  of  the  deceased, 
partner,  to  whom  the  ship  origi- 
nally belonged.  DixofiY.Hamandy 
H.  59  G.  3.  Page  310 

15.  A  person  having  three  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had 
no  previous  deaUngs,  to  give  for 
them  a  bill  on  London  of  the  same 
amount,  and  the  bill  given  by  the 
banker  was  afterwards  dishonour- 
ed :  Held  that  this  was  a  conw 
plete  exchange  of  securities,  and 
that  trover  would  not  lie  for  the 
three  bills  of  exchange. 

Held,  also,  that  if  the  exchange  had 
not  been  complete,  still  that  the 
banker  having  become  a  bankrupt, 
and  the  three  bills  having  come  to 
the  possession  of  his  assiffnees, 
must  be  considered  as  goodi  and 
chattels  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  time 
of  his  bankruptcy^  within  the  sta- 
tute of  James.  HombUnser  v. 
Proud,  H.  59  G.  3.  327 

16*  The  contract  laid  in  the  declara- 
tion was  to  deliver  stock  on  the 
27th  o^  February.  The  contract 
proved  was  to  deliver  stock  on  the 
settling-day,  which,  at  the  time, 
was  fixed  for,  and  understood  by 
the  parties  to  mean,  the  27th  of 
February:  Held  that  the  proof 
supported  the  declaration,  niches 
V.  Gordon,  H.  59  G.  3.  335 

17.  In  an  action  for  disturbance  of 
plaintiff's  right  of  common,  the 
declaration  stated  that  he  was 
possessed  of  a  messuage  and  land, 
with  the  appurtenants,  and  by 
reason  thereof  ought  to  have 
common  of  pasture,  Au:  Hold 
3  I  4  tl^t 
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llial  ifiid  alli^^aiJon  was  divi«il 
aitil  that  proof  that  plaintiff 
pOMeMcdof  land  only, an tt  entitled 
to  die  right  of  cominon  in  respect 
of  it,  wan  sufficient  to  entitle  him 
la  i^utges  pro  lanio,  Riciett 
V.  Saitvey,  Page  360 

18.  No  man  can  be  allowed  to  allege 
Itiii  ova  fraud  to  avoid  Iiib  o\ 
deed ;    and,   therefore,   where 
deed  of  conveyance  of  an  estate 
from  one  brother  to  another  u 
executed  to  give  the  latter  a  t 
Inuroble  qualification  to  kill  guiii 
ilcid  that,  as  against  the  parti 
to  the  deed,  it  was  valid,  ami  w 
auflicicDt  to  support  an  ejectment 
for  the  premises.    Dae  v.  Ito&erls. 
H.59G.3.  367 

l!l.  lu  a  convictioD  founded  upon 
5  G.  :i>  c.  )i.  f.  S.,  it  must  be 
distinctly  stated,  in  the  infonnu- 
tion  and  in  the  evidence,  that  the 
proceeding  was  al  the  instance  of 
the  owner  of  the  fishery;  and, 
dierefore,  where  it  was  merely 
stated  ia  tlte  menioraDdutn  of  a 
conviction  that  the  proceeding 
wusat  thu  inatantt'  of'sui^h  oiviicr, 
and  where  the  information,  with- 
out containing  any  such  allega- 
tion, concluded  with  amereprayer 
of  judgment  on  behalf  of  such 
owner,  and  the  evidence  was 
>vholly  silent  on  the  subject,  the 
conviction  was  held  to  be  bad. 
The  King  v.  Daman,  H.  59  G.  3. 
378 
20.  A  note,  whereby  the  maker  pi 
mised  to  pay  to  A.,  or  to  B.  and 
C,  a  sum  therem  specitied,  \ 
received,  is  not  a  promissory 
within  the  meaning  of  the  statute 
of  Anne.  An  nclion  cannot  be 
maintained  at  common  law  upoi 
such  an  instrument,  even  by  thi 
payee  against  the  maker,  al 
though  it  is  stated  on  the  face  of 
■  the  note  to  be  given  for  value  re- 
ceived. Blanckenagai  v.  Btunddl, 
E.59G.  3.  4.17 


21.  A  bond,  with  one  surety  oslj:, 
taken  by  commissi oncre  of  taxes 
under  the  +3  <;.3.  c.99.  i.  13.. 
is  not,  tlterefore,  void. 

The  office  of  collector  uoder  that 
act  of  parliament  is  an  annusi 
office;  and,  therefore,  where  a 
bond,  after  reciting  the  appoint- 
ment of  H.  W.  to  be  coHector 
under  the  act,  was  conditioned 
for  the  due  collectioo  by  H.  W. 
tif  the  rates  and  duties  at  all 
times  thereafter,  it  was  held  that 
the  due  collection  of  the  rates  for 
one  year  was  a  compliance  with 
the  condition  of  the  bond.  And 
although  it  appeared  from  the 
condition  of  the  bond  that  H.  W. 
and  G,  P.  were  both  appointed 
collectors,  it  was  held  that  sucb 
bond,  beingfor  the  due  collection 
by  H.  If',  only,  might  be  put  m 
suit  against  the  uurely  without 
first  selling  the  goods  of  G.  P. 
Ptppin  V.  Cooper,  E.  59  G.  3. 
Page  431 

22.  The  steward  of  a  court  baron  is 
a  jndicial  officer;  and  trespass 
will  not  lie  against  IiJm  whcrt  his 
baililf  by  mistake  took  the  goods 
oi  B.  under  a  precept  command- 
ing  him  to  take  in  execution  the 
goods  of  A,  Holroyd  v.  Breare, 
E.  59  G.  3.  473 

23.  Where  a  defendant  covenanted 
that  he  would  at  all  times  and 
seasons  of  burning  lime  buppiv 
tile  plaintitF  and  his  tenants  witit 
lime  at  a  stipulated  price  for  the 
improvement  of  their  lands  and 
repair  of  their  houses:  Held  that 
this  was  on  implied  covenant  also 
that  he  would  burn  lime  at  all 
such  seasons,  and  that  it  was  not 
u  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor 
could  besupplied.  EariofSArems- 
bury  V.  Gou/ii.  E.  59  G.3.  +87 
'.  A  verbal  gift  of  a  chattel,  with- 
out actual  delivery,  does  not  pass 

the 
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the  property  to  the  donee.    Irons 
V,  Smatlpiece^  E.  59  G.  S. 

Page  551 

25.  In  tlie  execution  of  criminal 
process  against  any  man  in  the 
case  of  a  misdemeanour,  it  is  ne- 

.  cessary  to  demand  admittance, 
before  the  breaking  of  the  outer 
door  of  the  house  can  be  legally 
justified.      Qumrey    if  so   in  the 

•  case  of  felony,  Launoch  v.Brotvn, 
E.59G.S.      ^  592 

26.  A,  had  wrongfully,  and  without 
the  licence  of  J?.,  ridden  his  horse, 
and  thereby  caused  its  death : 
Held  that  a  promise  by  a  third 
person  to  pay  the  damage  thereby 
sustained^  in  consideration  that  B. 
would  not  bring  any  action  against 
A.y  is  a  collateral  promise  within 
the  statute  of  frauds,  and  must  be 
in  writing.  Held,  also,  tha  a 
motion  for  a  new  trial  where  the 

•  cause  has  been  tried  during  the 
term  may  be  made  at  any  time 
within  four  days  ailer  the  dis- 
tringas is  returnable.  Kirkham 
V.  Marter,  E.  59  G.  S.  613 

27.  In  a  public  navigable  river,  20 
years'  possession  of  the  water  at 
a  given  level,  &c.  is  not  conclu- 
sive'' as  to  the  right. 

A  verdict  obtained  by  the  de- 
fendant in  a  former  action,  and 
which,  if  pleaded  in  bar,  would 

-  be  an  estoppel,  when  given  in 
evidence  under  the  general  issue, 
is  not  conclusive  against  the 
plaintiff,  but  is  only  evidence  to 
go  to  the  jury.  Vooght  v.  Winch, 
T.  59  G.  3.  662 

28.  Act  of  bankruptcy  by  lying  two 
months  in  prison.  During  the  im- 
prisonment A.  advanced  to  the 
bankrupt  money  for  the  purpose 
of  settlmg  with  his  creditors.  The 

•  purpose  failing,  apart  of  the  money 
was  repaid  to  A.  by  the  bankrupt : 
Held  .th^t  this  repayment  was 
protected,  and  that  the  asjsignees 
could  not  recover  the  money  so 


repaid.      Toovei/    v.  Milne,    T. 
59  G.  3.  Page  683 

29.  Declaration  alleged  that  before 
the  publishing  of  the  libel,  a  car- 
riage,  in   which   one   E.  S.  was 
riding,   was  passing  on  a  certain 
highway,   and  that  plaintiff  was 
there   driving  another    carriage, 
and  that  it  happened,  without  any 
negligence,  fault,  or  furious  driv- 
ing on  the  part  of  the  plaintiff, 
that  the  two  carriages  came  in  con  - 
tacttogether,  whereby  thecarriage 
in  which  E,  S.  was  riding  was  over- 
turned, and  the  said  E.  S.  was  in- 
jured.    The  delaration  then  pro- 
ceeded to  allege  that  the  defendant 
published  a  libel  of  and  concerning 
the  plaintiff,  and  of  and  concerning 
the  said  accident,  and  that  allega- 
tion was  made  in  every  count  of 
the  declaration.      The  defendant 
pleaded,    1st,  Not  guilty;    2dly, 
Justification  to  the  whole  of  the 
libel  in  the  first  count  of  the  de- 
claration,   and    stated  that  the 
accident  mentioned  in  the  sup- 
posed libel  was  the  same  accident 
mentioned    in    the    introductory 
part  of  the  declaration,  and  that 
It  was  occasioned  by  the  careless 
and  furious  driving  of  the  plaintiff. 
The   defendant  then  pleaded   a 
justification  only  as  to  part  of  the 
libel    contained    in    the  second 
count,  that   the  said  E.  S»  had 
been  thrown  from  a  chaise,  owing 
to  the  hard  driving  of  the  plaintiff; 
but  there  was  no  justification  as 
to  the  other  part.   The  jury  found 
a  verdict  for  the  defendant  on  the 
justification ;   and  they  found  a 
verdict  for  the  plaintiff  as  to  that 
part  of  the  libel  to  which  no  justi- 
fication was  pleaded :   Held  that 
the  word  "  accident"  in  this  de- 
claration meant  the  collision  of 
the  carriages  only,  and  that  the 
allegation  that  that  collision  was 
occasioned  by  the  furious  driving 
of  the  plaintiff,  was  a  separate  and 

dis- 
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tiofu  were  wholly  fictitiatu,  but 
B.  was  wholly  iguorant  of  that. 
Upon  the  whole  account  a  Larger 
sum  had  been  repaid  to  A.,  dm 
the  proceeds  of  that  part  of  the 
wine  alleged  to  be  resold)    than 
he  had  advanced ;   but  the  other 
part  of  the  wine,  which  C,  repre- 
sented as  having  been  purchased, 
was  unaccounted  for :    Held  that 
B.  was  liable  for  the  false  repre- 
sentations of  his  partner ;  and  that 
A.   was  entitled    to    retain    the 
money  that  had  been  paid  to  him 
upon  these  fictitioua  transactions, 
as  if  they  were  real. 
Held,  also,  the  supposed  purchases 
having  been  represented  to  have 
been  made  at  a  certain  specified 
rate  per  pipe,  that  A.  might  main- 
tain an  action  for  money  had  and 
received  to  recover  the  specific 
sums  advanced  for  the  numoer  of 
pipes  of  wine   unaccounted  for, 
Itapp    V.    Latham     and    Parry, 
T.  59  G.  3.  Page  795 

POOR. 
The  pauper  being  a  settled  iDhabi- 
tant  of  ^.,  subsequently  acquired 
a  settlement  in  the  township  of  £■ 
The  latter  township  atlerwsrds 
ceased  to  exist  as  a  place  capable 
of  maintaining  its  own  poor:  Held 
notwithstanding  that  the  previous 
settlement  in  A.  having  been  ex- 
tinguished, the  pauper  could  not 
be  removed  thither  from  a  third 
town  as  to  the  place  of  his  Ua 
legal  settlement. 
Qmrrf,  Whether  in  such  a  case  a 
removal  to  the  parish  of  which 
the  town^p  of  fi.  formed  a  part 
would  not  be  good.  He  Kmg 
T.  Saigiton  on  tie  Hiil,  M. 
59  G.  I.  162 

POWER, 
See  Dud,  1. 
M.  P.  devised  all  her  lands,  &c. 


distinct  allegation,  and  tiiat  the 
verdict  therefore  was  right.  Lord 
Churchill  v.HwU,  T,Si)  G.3. 

Page  685 

30.  Trover  will  lie  for  the  niis-d-'- 
very  of  goods  by  a  warebousera 
although  such  mis.deUverylias 
curreoby mistake  only.  Dcvercui 
V.  Barclay,  T.  59  G.  3.  ICfi 

31.  Declaration  stated  that  defend- 
ant went  before  one  R.  C.  Baron 
Waterpark  of  WtOerfork,  in  tlie 
county,  Ac,  and  the  pruof  was 
that  he  went  before  R.  C.  B»ron 
Waterpark  of  Waterpark,  m  tlie 
County,  &c.:  Held  that  the  alk" 
gation  in  the  declaration  uaii  a 
description  of  a  name  of  dignity. 
and  therefore  that  this  -wot,  'a 
fatal  variance.  Waltert  v.  Mace, 
T.S9G.S.  7.50 

38.' Assumpsit  on  a  promissory  in 
Plea  Ist,  General  issue,  '^dly, 
Statute  of  limitations.  There  was 
no  plea  nor  notice  of  set-otT.  Ii 
was  proved,  that  on  the  plaintift 
shewmg  the  defendant  tlie  note 
within  six  years,  the  latter  said, 
"  You  owe  me  more  money,  I 
have  a  set-off  against  it:"  field 
byBayleyanJi  Holroyd,  Juetict° 
Best,  3.  aitientienle,  that  iliac  w 
not  a  sufficient  acknowk'dgme 
within  six  years,  to  take  tlic  cil 
out  of  the  statute  of  limitation 
Stoan  V.  SowU,  T.  59  G.  3.  759 
S3.  ^-  employed  B.  and  C. 
were  partners  as  wine  and  spirit 
merchants,  to  purchase  nine  and 
sell  the  same  upon  commission. 
C.  the  managing  partner,  repre- 
sented that  he  had  made  the  pur- 
chases, and  that  he  had  sold  n 
part  of  the  wines  so  purchased  at 
a  profit;  the  proceeds  of  such 
supposed  sales  he  paid  to  A.,  and 
rendered  accounts,  in  wiiich  lie 
stated  the  purchases  to  have  been 
made  at'a  certain  rate  per  pipe. 
In  &et,  C.  had  neither  bought 
nw  sold  any  wine.    The  tronsac- 
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in  Westlej/t  in  the  county  of  S.to 
^•and  hU  issue  ;  and  in  default  of 
issue  to  such  uses  as  A.  might  bv 
his  will  appoint  i  A,,  by  h  will 
made  in  the  life-time  of  M.  P., 
devises  all  his  lands  in  the  parish 
of  Worthen  and  elsewhere,  m  the 
county  of  S.^afler  several  estates 
for  life  and  in  tail,  to  his  owh  right 
heirs  injee  ;  and  afterwards,  by  a 
codicil  made  after  the  death  of 
M,  P.,  revokes  the  devise  of  the 
reversion  to  his  heir  (in  all  other 
respects  expressly  confirming  the 
will),  and  then  devises  the  rever- 
sion in  fee  of  all  his  said  lands  in 
the  parishes  of  Worthen^  Westbury, 
and  Cherbury^  in  the  county  of  iS., 
to  B. ;  A.  had  no  otlier  land  in 
Westbur^i  except  what  he  took 
under  the  will  of  M.  P.:  Held, 
however,  that  the  power  of  ap- 

Eointi^ent  was  not  well  executed 
y  die  codicil.     Poxoeil  v.  Lox- 
dale,  H.  59  G.  3.  Page  291 

2.  A.  by  his  will  bequeathed  to  R. 
S,  and  R,  L.  R.  a  sum  of  money 
upon  trust;  and  to  M.  S;  R.  S.y 
and  G.  A.  Z>.,  certain  personal 
property  upon  trust ;  and  then 
devised  his  real  property  to  R.  S. 
and  G.  A.  Z>.,  also  upon  trust ; 
and  then  directed  that  if  eitlier  of 
his  said  trustees,  the  said  R*  S, 
.and  jR.  L.  R.,  so  far  as  applied  to 
the  trusts  reposed  in  them  respect- 
ively, or  the  said  M.  S.,  R.  S.,  and 
G.  A,  D.y  so  far  as  applied  to  the 
trusts  reposed  in  them  respective- 
ly as  aforesaid,  should  decline  to 
act,  &c.,  it  should  be  lawful  for 
the  survivor  of  the  trustees  so 
acting  in  the  trusts  wherein  such 
vacancy  should  happen,  or  the 
.  executors  or  administrators  of  the 
last  surviving  trustee,  to  appoint 
other  trustees :  Held,  first,  that 
this  power  only  extended  to  the 
two  first  classes  of  trustees,  and 
not  to  the  trustees  of  the  real 
estate ;  held,  secoodlyy  that  it  was 


not  well  executed  by  the  two 
trustees,  both  of  whom  had  wholly 
declined  to  act  in  the  trust.  Sharp 
V.  Sharp,  E.  59  G.  3.      Page  405 

PRACTICE, 
See  Pleading,  8,  9.     Costs,  1. 

1.  Declaration  stated  that  plaintiff 
had  sold  to  defendant  a  quantity 
of  oak  at  the  average  price, of  the 
season,  to  be  ascertained  before  a 
given  day,  and  then  aremed  that 
before  that  day  the  average  price 
was  ascertained  to  be  a  given  sutn. 
Held  that  the  payment  of  money 
into  court  did  not  admit  that  the 
average  price  was  that  stated  in. 
the  declaration.  StofveUy.Bremn 
and  Another,  M.  59  G.  S.         1 16 

2.  An  attorney,  who  had  not  prac- 
tised on  his  own  account  aince  his 
last  certificate  expired,  may  be  re- 
admitted without  paying  any  fine 
or  arrears  of  duty.  Ex  parte 
Clarke,  H.  59  G.  3.  314* 

3.  The  court  will  not  set  aside  an 
attachment  against  the  sheriff  for 
not  bringing  m  the  body  on  pay- 
ment of  costs,  on  the  application 
of  the  defendant,  who  swore  to 
merits,  where  it  appeared  that  no 
bail-bond  had  been  taken  by  the 
sheriC  The  King  v.  The  Sher^ 
of  London,  H.  59  G.  3.  354 

4.  Judgment  signed  after  a  sum- 
mons for  further  time  to  plead 
is  returnable,  is  irregular.  Mor' 
ris  V.  Hunt,  H.  59  6.  3.  355 

5.  Waiver  of  irregularity.  JFf.59G.3. 

373 

6.  Defendant  is  not  entitled  to  an  im- 
parlance where  he  has  by  his  own 
act  prevented  plaintiff  from  de- 
claring within  the  term.  Page  v. 
Vogel,  H.  59  G.  3.  390 

7.  A  plea  of  comperuit  ad  diem  on 
debt  on  bail-bond  must  be  deliver- 
ctd.  RameUv.Cox,  H.  59G.S.  392 

8.  Agenendpleaof  bankruptcymust 
be  deli¥ered,  and  not  filed*  Hen- 
derson 
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dertOB    V.    SdRiom,    //.  59  G.  3. 
PngeS92 

9.  In  an  action  on  the  S9  Elit.  c.  4. 
pluiiitifT  in  «ntitle[l  to  treble  coeU 
M  well  as  treble  damages.  Deacon 
».  Morrit,  H.  59  G.  S.  39S 

10.  A  Judge's  order  directed  that  a 
cause  xlmuld  be  referred,  and  that 
nKher  jiarty  wilfully  preventing 
the  arbicrator  from  making  an 
Award  by  affected  delay  or  other- 
wUe,  should  pay  such  costs  as  the 
Court  ihouehc  reoionable  and 
jut:  Held  thai sui:h  order  might 
oc  umde  a  rule  uf  Court  afler  one 
uf  the  iiarcies  had  reioLed  the 
authoril)'  of  the  arbitrator. 

But,  secondly,  where  the  auihoTity 
was  revoked  because  the  uurt)- 
COuld  not  procure  the  attenaiucc 
of  tuatcriiu  witne^es  before  the 
Brbitmtor,  the  Court  refused  to 
allow  any  cusla.  Aiton  v.  George, 
If.  59  C.  B.  395 

11.  A  rule  for  a  special  jury  must 
be  served  aufficiently  early  to  tm- 
able  the  t^mosite  party  to  strike 
the  iurv  before. the  day  of  trial, 
and  tli'erelbre,  «ii.'re  ihe  rule 
wot  served  at  ii*  o'clock  on 
the  evenine  preceding  the  day 
fixed  for  the  trial,  it  n-iis  held, 
that  the  cause  was  properly  tried 
by  a  common  jury.  Gunn  v. 
Honei/man,  H.   59  G.  3.  400 

12.  The  plaintitTs  attorney  directed 
the  sheriff's  officer,  who  had  ar- 
rested the  defendant,  not  to  let 
him  at  large  without  an  express 
consent  from  him,  the  attorney,  as 
he  had  a  lien  for  his  costs.  The 
■herilTi  officer  did,  by  the  autho- 
rity of  the  plaintiff  in  the  action, 
but  without  that  of  the  attorney, 
let thedefeudantgoat large:  Held 
that  the  sheriff  was  not  liable  to 
the  attorney  for  his  costs.  Mar- 
tin y.  Francis,  H.  59  G.  3.        +02 

13.  Upon  the  trial  of  an  indictment 
for  a  misdemeanor,  which  conti- 
tinued  more  than  one  day,  the 


jury,  without  the  knowledge  or 
consent  of  th«  defendants,  sepa- 
rated at  ni^hl ;  Held  that  the  rcr- 
diet  was  not,  therefore,  void ;  and 
that  it  formed  no  ^ound  forgraat- 
ing  a  new  trial,  it  not  appearing 
tliat  there  was  any  suspicion  ofaoy 
improper  communications  having 
taken  place.  The  King  \.KinvAr 
4-  Olheri,  E.  59  G.  3.        I'age  W3 

14.  'Die  Court  refused  to  set  aside 
the  verdict  in  ejeciment,  an  the 
ground  that  there  was  a  variance 
between  the  descriptiaii  of  iht 
premiaes  in  the  nisi  priui  record 
(upon  which  the  plaintiff  reco- 
vered) and  the  issue ;  it  not  being 
st'jted  how  the  premises  were  de- 
St-iibed  in  the  declaration  deliver- 
ed. Dae,Devi.Cotleria,':'W^c, 
E.  59  G.  3.  iT2 

15.  Where  the  appeal  in  against 
the  overseer's  accounts  b\  indi- 
vidualK  paying  rates  wiibm  the 
parish,  tnc  certiorari  is  not  token 
away  by  50  G.  3.  c.  *9- ;  that  act 
only  applying  to  appeala  by  the 
ovGrseers  against  the  disallowance 
of  any  ileins  in  thtir  accounls  b) 
the  magistratea.  The  King  v. 
Bird,  E.  59  G.  3.  523 

16.  Where  an  avowry  stated  tlist 
the  defendant  held  the  premise? 
at  certain  yearly  rent,  to  wit,  the 
jrearly  rent  of  72/.  and  the  plain- 
tiff pleaded,  1st,  noQ  tcnuiti  and, 
Ijdly,  riens  in  arrcar ;  and  the  fire i 
plea  was  found  for  the  plaintiff; 
Held  that  the  second  plea  became 
thereby  immateiial.  and  that  the 
proper  course  was  todischargetbe 
Jury  from  finding  any  verdict  upon 
it,  hut  that  if  any  verdict  was  en- 
tered upon  it,  it  must  be  entered  lor 
the  plaintiff.  Coiiey  v.  Diggons. 
E.  59G.S  5« 

17-  A  warrant  of  attorney  to  confess 
judgment  is  not  void  for  omitting 
to  Atate  in  the  defeasance  a  cot- 
lateral  security  for  the  samedebi- 
Samomv.  Goode,  £.59  G.3-  569 
18.  Bail- 
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18.  Bail-bond  stands  as  a  security 
where  a  trial  has  been  lost,  not- 
withstanding the  bail  have  ren- 
dered the  principal.  Whitehead 
V.  Philips,  E.  59  G.  3.     Page  585 

19.  It  is  not  necessary  in  case  of  a 
trial  by  proviso,,  after  a  lapse  of 
four  terms  withoutany  proceeding, 
to  give  a  term's  notice.  Theobald 
V.  Crickmore,  E.  59  G.  3.  594? 

20.  An  affidavit  to  hold  to  bail,  stating 
that  defendant  was  indebted  to 
plaintiff,  for  goods  sold  and  deli- 
vered by  the  plaintiff  for  the  de- 
fendant, is  insufficient ;  because  it 
did  not  appear  that  the  goods  were 
sold  and  delivered  to  the  defend- 
ant.   Bell  V.  Thrupp,  E.  59  G.  3. 

596 

21.  By  rule,  of  Court  a  cause  and 
all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  and  the 
costs  of  the  cause  were  to  abide 
the  event.  The  arbitrator  directed 
the  verdict  to  be  entered  for  the 
plaintiffs ;  but  that  thdy  should 
not  take  out  execution^or  the  debt 
until  they  had  paid  a  larger  sum 
due  to  the  defendant :  Held  that 
the  plaintiff's  attorney  might  still 
take  out  execution  for  the  costs, 

,  TJie  Ilighgate  Archway  Company 
v.  Nash,  E.  59  G.  3.  597 

22.  ,  The  assignee  of  a  bail-bond 
without  any  sufficient  reason  for 
so  doing,  brought  separate  actions 
against  each  of  the  bail.  The 
Court  upon  payment  of  the  costs 
x)f  one  action  only,  stayed  the 
proceedings  in  all.  Dissentiente 
Abbott  C.    J.       Key    v.   Hilt, 

.  E.59G.S.  598 

123.  Notice  of  bail  was  given  by  the 

defendant's    attorney,    and    bail 

above  put  in  by  an  attorney  em- 

.  ployed  by  the  bail  to  tlie  sneriff, 
without  any  order  having  been 
made  to   change  the   attorney : 

.  Held  that  this  was  sufficient.  The 
King  v.  The  Sheriffs  of  London, 
E.  59  G.  3.  604. 
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24.  A  prosecutor  of  an  indictment  has 
no  right  to  address  the  jury,  and 
state  the  case  for  the  prosecution. 
The  King  v.  Brice,    E.  59  G.  3. 

Page  606 
The  King  v.  Milne  and  Others,  Ibid, 

25.  Entry  of  commititur  in  marshal's 
book  is  not  necessair  to  make  a  per^ 
feet  render.  The  King  v.  The  She^ 
riffs  of  Middleset,  E.  59  G.  3.  607 

26.  where  a  defendant,  in  an  indict- 
ment for  a  misdemeanor,  has  re- 
ceived judgment  of  fine  and  impri- 
sonment :  a  levari  facias  may  issue 
immediately  to  take  his  goods  in 
execution  for  the  fine.  The  King 
V.  Woolf  E,  59  G.  3.  609 

27.  A  motion  for  a  new  trial  where 
the  cause  has  been  tried  during 
the  term  may  be  inade  at  any  time 
within  four  days  after  the  dis- 
tringas is  returnable.  Kirkham 
V.  Marter,  E,  59  0,3.  613 

28.  The  venue  having  been  changed 
by  the  defendant,  from  London  to 
Staffordshire,  on  the  usual  affida- 
vit, the  Court  refused  to  bring 
back  the  venue  to  London,  on  an 
affidavit  that  the  cause  of  action 
arose  partly  in  Staffordshire  and 
partly  m  Worcestershire,  and  that 
a  material  witness  resided  in  LoU'^ 
don,  and  on  the  plaintiff's  under- 
taking to  give  material  evidence 
in  one  or  other  of  those  counties. 
Wood    v.    Pcrhes,     E.  59  G.  S. 

618 

29.  Afler  the  sheriff  had  returned 
cepi  corpus,  the  plaintiff  brought 
an  action  for  an  escape,  and  re- 
covered the  debt :  Held,  that  he 
could  not  after  this  rule  the  sheriff 
to  bring  in  the  body.  Borviich  v. 
Walton,  E.  59  G.  3.  623 

30.  It  is  no  objection  to  the  notice 
at  the  foot  of  a  bill  of  Middlesex 
that  it  wholly  omit  to  state  the 
year  or  the  word  7iext.  Humph" 
ries  V.  CuUingtvood,  E,  59  G.  3. 

642 

31.  Where  a  cause  was  set  down 

for 
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for  tbe  littingt  in  term  and  made  j 
■  reonuet  to  ihc  »ining«  afieti 
term  bj  consent,  the  dd'endaoi 
tDBv  nwTc  for  judgment  as  inl 
ca*c  of  ■  nonsuit  if  tlic  pUintiffl 
tftervnrdi  irithdraws  the  record.! 
Gadd  V.  Bejtnrll.  T.  59C.  3.j 
Page  T(» : 
S5.  AdefcndanI,  not prhilrgfdjram^ 
arrett  at  ikr  time,  was  arrcslr'd  on  i, 
an  in*uflicicni  affidavit  to  hold  to 
bail,  and  afterwards,  on  that 
ground,  diacliarjied,  out  of  cua. 
tody.  During  hli  imp ri«on merit, 
■nMhrrcrrditor,  without  rollusioii 
with  the  former,  lodgid  a  detainer 
uainit  him  i  Hdd  tliul  «uch  Ae- 
tainer  wal  i)roperly  lodged.  Bar- 
clay. Fd<r.  T.  .59  G.  3.       7*3 

33.  More  than  one-sixth  pan  of  an 
aitomcy'i  bill  having  been  laLen 
off  on  taxation,  the  defendant 
prcKntcd  a  petition  to  tlie  Vice- 
Chonccllor  to  allow  the  cost«  of 
taxation.  Pending  this  proceed- 
ing, the  attorney  brought  hi» 
action  for  the  residue  of  the  bill : 
Held  that  the  action  was  well 
brought ;  st.it.  2  (1.  'J.  c.  2a.  «.  'I?.. 
having  only  proliibiied  an  action 
being  brought  pending  the  refer- 
ence and  taxation.  Uncilt,  One, 
SjC.  V.  BeUott,  T.  .59  G.  3.         745 

34.  Bail  above  having  beenputin  and 
justified,  the  defendant  pending  a 
rule  nisi  lor  setting  aside  the  allow- 
anceofsuchbailwagrendered.  Tlie 
rule  nisi  being  afterwards  made 
absolute,  an  assignment  of  the  bail- 
bond  was  taken.  Held  that  such 
assignment  was  regular,  the  render 
under  such  circumstances  being 
insufficient.  Brotun  v.  Jennings, 
T.59G.S.  768 

■J5.  The  chief  clerk  is  not  entitled 
to  poundage  on  money  paid  into 
Court  by  the  Sheriff,  under 
43  G.  3.  c.  *6.  s.  2.  Sletvart  v. 
Bracebridge,   T.  ,59  G.  3.        770 

^6.  Where  a  long  period  had  elapsed 
after  judgment  signed,  and  uo  de- 
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PItlXCIPAL  AVD  AGENT. 

lays  had  been  tnterpoaed  by  the 
defendant  in  the  mean  time,  the 
Court  nil!  not  permit  the  tetn  in 
the  declaration  of  ejectment  to  be 
enlarged  for  the  purpme  of  lh( 
■       ■"       "  "      Afiti, 

flgnieni 

and  take  out  a  writ  of  po«.$«ssion. 
Di>r:.  Dem.  /teynelt.  t.  Hfndail, 
r.  59  G.  3.  Page  773 

37-  An  action  was  brought  for  two 
sMiarate  sums  of  money,  one  of 
which  the  defendant  oSend  to 
pay  nitli  all  costs  to  that  time. 
the  jilaintiff's  atinmey  refused  lo 
stnv  proceedings  on  thoae  terms, 
and  the  defendaui  paid  that  sum 
into  Court,  but  the  plaintiff  tl\tr- 
wards  finding  that  fac  could  not 
Hupporl  the  action  fur  the  other 
part  of  his  demand,  took  the  mo- 
ney out  of  court  and  discontinued 
the  action ;  the  Court,  under  these 
circumstances,  allowed  the  de- 
fendant his  costs  from  the  dale  of 
his  oSier  to  pay  the  sum  paid  into 
court,  and  directed  that  the  same 
should  be  set  off  againn  the  plain- 
tiff'n  coBls.  James  v.  /{aggfif. 
T.  59  G. 3.  776 

38.  Defendant  pleaded  two  pleas 
requiring  different  modes  of  trial ; 
Held,  that  on  producine  au  affi- 
davit of  the  falsehood  of  the  picas 
the  plaintilf  was  entitled  to-jign 
judgment.  Bones  t.  Punter. 
T.  .59  G.  3.  777 

PIIINCIPAL  AND  AGENT. 
I.  The  character  of  broker  is  male- 
rially  different  from  that  of  factor: 
and,  therefore,  where  a  broker 
sells  goods  without  disclosing  the 
name  of  his  principal ;  held  that 
he  acts  beyond  the  scope  of  his 
authority,  and  that  the  buyer 
cannot  set  off  a  debt  due  from 
the  broker  to  him  against  the  de- 
mand for  the  goods  made  by  the 
principal.  Baring  v.  Carrie, 
M.  59  G-  3.  197 

2.  An 


PROMISSORY  NOTE. 


RATE. 


851 


'S.  An  agent  cannot  dispute  the  title 
of  his  principal ;  and  therefore 
where  a  ship  originally  belonged 
to  one  of  two  partners,  and  had 
been  conveyed  to  B,  for  securing 
a  debt,  and  B.  became  the  sole 
registered  owner  of  the  ship,  and 
afterwards,  as  agent  for  both  part' 
nersy  insured  the  ship  and  freight, 
and  charged  them  with  the  pre- 
miums, &c. ;  and,  on  a  loss  hap- 
pening, received  the  money  from 
the  underwriters :  Held  that  he 
was  accountable  to  the  assignees 
of  the  surviving  partner  for  the 
surplus,  after  payment  of  hft  own 
debt,  and  not  to  the  executors  of 
the  deceased  partner  to  whom  the 
ship  originally  belonged.  Dixon 
V.  Hamond,  H.  59  G.  S.  Page  310 

POUNDAGE, 
See  Practice,  35. 

PRIVILEGE. 

Where  the  question  of  privilege 
from  arrest  is  doubtful  the  Court 
will  not,  upon  motion,  discharge 
the  pftrty  out  of  custody,  but 
leave  him  to  his  writ  of  privilege. 
Qjuarcy  Whether  a  gentleman  of 
'  the  king's  privy  chamber  be  pri- 
vileged from  arrest.  Luntley  v. 
Battine,  M.  59  G.  3.  234 

PROMISSORY  NOTE, 
See  Partnership,  1. 

A  note,  whereby  the  maker  pro- 
mised to  pay  to  A.,  or  to  B.  and 
C,  a  sum  therein  specified,  value 
received,  is  not  a  promissory  note 
within  the  meaning  of  tlie  statute 
of  Anne.  An  action  cannot  be 
maintained  at  common  law  upon 
such  an  instrument,  even  by  the 
payee  against  the  maker,  although 
It  IS  stated  on  the  face  of  the  note 
to  be  given  for  value  received. 
Blanci&nagai  v.  Blundeltj  E. 
59  Q.  3.  417 


PROMOTIONS.    1,  2.  241.  404. 

645. 

QUO  WARRANTO. 

1.  It  is  a  valid  objection  to  a  relator, 
applying  for  a  quo  warranto  in- 
formation, that  he  was  present . 
and  concurred  at  the  time  of  the 
objectionable  election,  even  al- 
though he  was  then  ignorant  of 
the  objection:  for  a  corporator 
must  be  taken  to  bo  cognizant  of 
the  contents  of  his  owg  charter, 
and  of  the  law  arising  therefrom. 
The  Court  will  not  make  such  a 
rule  absolute  w^ere  a  relator,  ap- 
peared to  be  a  man  in  low  and  in- 
digent circumstances,  and  there 
were  strong  grounds  of  suspicion 
that  he  was  applying,  not  on  his 
own  account,  or  at  his  own  expense, 
but  in  collusion  with  a  stranger. 
The  King  v.  Trevenen,  H.  59  G.  3. 

.Page  339 

2.  It  is  in  the  discretion  of  the  Court 
to  grant  a  quo  warranto  informa- 
tion or  not;  and  under  circum- 
stances tending  to  throw  suspicion 
on  the  motives  of  the  relator,  the 
Court  will  not  grant  such  applica- 
tion where  the  consequence  will  be 
to  dissolve  a  corporation.  Ibid. 
E.  59  G.  3.  479 

RATE. 

1,  The  two  districts  of  which  a  pa- 
rish consisted  had  from  the  43  Eiiz. 
down  to  the  13  and  14  Car.  2., 
maintained  their  poor  jointly, 
and  at  the  time  of  the  passing  of 
the  latter  act  agreed  to  separate 
in  the  maintenance  of  their  poor, 
and  that  separate  overseers  should 
be  appointed,  upon  condition  that 
the  rateable  property  in  the  pa- 
rish, whether  situated  in  the  one 
or  the  other  district,  should  be 
rated  where  the  occupiers  resided. 
In  conseauence  of  thai  agreement 
they  haa  ever  smce  uniformly 
mamtained  their  own  poor  sepa- 
I  ratelyi 


UK    PROMISSORY  NOTE. 

ratcly,  aodhaiJ  had  separate  ovm- 
•wM,  con«tabln«,  Ac. ;  Held  that 
ihJB  clenrly  «Iiewc(l  Uuu  the  pa- 
rixh,  at  the  bme  uf  the  a^recnieut. 
coulil  oot  reap  the  full  benefit  of 
thr  riatute  nf  £//:.,  and  that, 
tbcrrfore,  the  separation  of  thp 
two  districts  wan  valid.  And  that 
nn  appointment  of  nverseere  fur 
ibr  whole  parish  was  now  bad: 
Hcldi  alto,  that  the  agreement 
coDHXed  of  (wo  distinct  parm, 
juid  tliat  the  invalidity  of  iJie  lat- 
ter part,  a§  to  ralinft  property  not 
lituntc  within  the  district  rated, 
did  not  affect  the  tjueslion  on  ihe 
former  part.  'I'Ae  King  v.  ffalsnli, 
M.SSG.3.  i*agL-157 

^  The  cKprnvM  uf  a  constable,  in 
pronrcuting  an  assault  cumiuitlcd 
on  him  in  the  execution  of  bii 
doty,  cannot  b»  paid  by  the  over- 
•eer  out  of  the  poor's  rate,  and 
are  not  within  the  ISC-  H.  e-lS- 
4-4.  t  Hold,  iJ*o,  that  where  the 
appeal  ia  agaiuct  the  overBucro' 
Bceounta  by  individtida  (wy'Dg 
ratea  within  the  parish,  thecertio- 

r.  49. ;  (hat  act  only  iipplyin^  to 
appeals  by  the  overseers  against 
the  difiollowflncc  of  any  iteniB  in 
their  accounts  by  the  magistrates. 
T/ie  King  V.  Bird  and  Ot/urs, 
E.  59  G.  3.  5-22 

S.  Where  n  canai  was  made  under 
the  8ih  G.  3,,  which  contained  no 
clause  as  to  the  mode  uftliurging 
it  to  the  parochial  rales,  and  an- 
other canal  was  nmdu  under  the 
IS  G.  3.  c.  92.,  and  was  therein 
directed  to  be  rated  in  a  special 
tnauncr ;  and  these  two  canals 
were  incorporntid  by  the  '24  G.  3., 
by  which  it  wns  provided  that  all 
the  clauses,  powers,  provisions, 
TestrictioDS,  exemption*,  Ac.  con- 
tained in  each  of  the  two  former 
acts  should  still  remain  distinct 
from  each  other ;  and  allerwards, 
by  as  0. 3-  c.  19.>  reciting  that  it 


REMOVAL. 


1 


wosexpeJient  to  extend onfsytUm 
of  maBagrment  to  ihe  whole  amal^ 
itwasenacted,  "That  all  thecaiud* 
M)  made  as  aforesaid  under  tlje 
former  acts,  or  anyof  Ehem,  shoQid 
he  deemed  part,  parcel,  and  meio- 
ber  of  the  ISirmittghani  Cana)  Ni- 
vil^ations,  and  be  considerrd  ami 
included  and  gnvrmed  by  all  the 
clauM-K.  Sec.  in  tlip  2H  &  'i4  G'.S. 
(mi*c  and  except  so  much  ihere<^ 
as  related  to  c-xemplioiit  fron 
Hlamp  duties,  or  the  ((uantuiu  of 
tolls  lo  be  collected.)  ni  if'  ihr 
Mitttt  had  hfm  tifucribfd  in  tif 
2S  (1. 5.,  as  ]tart  nflhtt  tcorkt  ia  if 
made  and  done  un/itrr  and  by  rirlm 
of  thai  act  -•"  It  was  held  iltai  ibn 
provision  only  incoqioratcd  tbnc 
canals,  Sic.  for  llie  iHirjicMie  of  nu- 
nagrmrnt,  and  ihitt  it  did  iiof  bu- 
thiirisc  the  canal  orrgiiutlly  inodt; 
under  theSCt.3.  to  be  rated  to  the 
purochial  taxes  in  the  special  ntan- 
ner  poinied  out  by  ifae  '23  G,  9. 
'J7/r  King  V.  TAe  BirtmhgAam 
CanalCompanif,  E.  59G.S.  r.570 

HIXEIl'T  ,STA.MI*. 
A  receipt  stamp  ia  ueceaaary  where  a 
paper  contained  acknowlcdgmeDls 
at  successive  times  of  the  pay- 
ment of  money.  fVrighi  v.  Skim- 
crou,  E.  59G.S.  50J 

RKMOVAL. 

The  pauper,  being  a  settled  inhabi- 
tant of  A.,  Bubc(]uently  acquired 
a  set  iJ  em  em  in  the- township  of 
B.  The  latter  township  aAer- 
wards  ceased  to  exist  as  a  place 
capaJlle  of  maintaioing  its  own 
poor:  Held,  notwitlistandin^,  that 
the  previous  settlement  in  A. 
having  been  extinguished,  the 
pauper  could  not  be  removed 
thitlier  from  a  third  town  as  lo  the 
place  of  his  last  legal  settlement. 

QHrtTi-,  Whether  in  such  a  ca»e  a 

removal  to  tlie  parish  of   which 

the 


SETTLEMENT. 


853 


the  township  of  B.  formed  a  part 
would  not  be  good.  The  King  v. 
Saighton'On-the-HUly  M.  59  G.  3. 

Page  162 

RENT  IMPROVED,  WHAT, 
«Sef  Ejectment,  1.  Party  Wall* 

ROADSTEAD, 
See  Insurance,  4. 

RULES  OF  COURT,  240,  403. 

818. 

SESSIONS, 
See  Appeal,  1. 

SETTLEMENT. 

The  35  G.  3.  c.  101.  did  not  re- 
peal 33  G.  3.  c.  54.  And,  there- 
fore,   where   an    unemancipated 

'  daughter  was  delivered  of  a  bas- 
tard child  in  the  township  of  /. 
during  her  father's  residence 
there,  under  a  certificate  acknow- 
ledging him  to  be  a  member  of  a 
Friendly  Society,  established  un- 
der 33  G.3.  C.54. :  Held  that 
such  certificate  extended  not  only 
to  him,  but  to  all  the  members  of 
his  family  also ;  that  the  daughter, 
therefore,  was  at  the  time 'of  her 
delivery  residing  in  the  township 

■  under  the  authority  of  33  G.  3. 
c.54.,  and  that  by  sect.  25.  of  that 

'  act  the  settlement  of  the  child  fol- 
lowed that  of  the  mother.  The 
King  V.  Idie,  M.  59  G.  3.  149 

SETTLEMENT  — %  Apprentice- 

ship, 

1.  The  statute  51  G.  3.  c.  80.  ex- 
tends to  parishes  where  there  are 
three  officers  only,  one  of  whom 
acts  as  churchwarden  as  well  as 
overseer;  and,  therefore,  an  in- 
denture in  such  a  case,  signed  by 
two  parish-officers,  one  of  whom 
acted  in  a  double  capacity,  was 
held  to  be  valid.  The  King  y.  The 
Vol,  IL 


Inhabitants    of   St.    Margaret^ 
Leicester,  M.  59  G.  3.    Page  200 

2.  Where  a  master  mariner,  liaNiiig 
no  immediate  occasion  for  his  ap- 
prentice's service,  the  vessel  being 
then  in  dock,  offered  either  to 
turn  him  over  to  another  master 
for  a  time,  or. to  let  him  go  back 
to  school,  and  the  apprentice  said 
he  would  go  back  to  school  and 
learn  navigation ;  and  accordingly 
did  so,  and  resided  above  fort^ 
days  there :  Held  that  such  resi- 
dence was  not  a  residence  under 
the  indentures,  and  that  he  did 
not  thereby  gain  a  settlement. 
The  King  v.  The  Inhabitants  of 
St.  Mary  Bredin,  Canterbury^ 
H.  59  G.  3,  382 

3.  Where  a  pauper  was  bound  ap- 
prentice to  a  -certificated  man, 
and  during  his  apprenticeshrp,  he 
being  of  the  age  of  J  8,  his  father 
gained  a  new  settlement ;  and  the 
pauper  did  not  return  to  his  fa- 
ther's house  till  after  he  was  21 : 
Held  that  he  was  not  emancipated, 
and  that  his  settlement  fonowed 
the  new  settlement  of  his  father. 
The  King  v.  The  Inhabitants  of 
Huggate,  E.  59  G.  3.  582 

SETTLEMENT  — %  Estate. 

1.  Where  there  is  no  custom  for 
that  purpose,  the  lord  of  a  manor 
cannot  make  a  new  grant  of  copy- 
hold ;  and  if  he  does,  the  grantee 
acquires  thereby  no  settlement  by 
estate.     And, 

Secondly,  a  grant  by  the  lord  of 
copyhold  land,  paying  a  yearly 
rent  of  2^.  6d.  (which  rent  in  a 
subsequent  part  was  called  a  quit 
rent)  is  a  purchase  within  9  G.  !• 
c.  7.,  and  being  under  30/.  confers 
no  settlement.  The  King  v.  The 
Inhabitants  of  Hornchurchy   M. 

,     59  G.  3.  189 

2.  «/•  F,  being  seised  in  fee  of  a  cot- 
tage,  demised  the  same  to  the  over- 

S  K  seers 
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1 

•cew  of  the  poor  for  1000  yean, 

lureliinn 

rc»er*ing    n    iicpiicr-coni     reni, 

UUthe  J 

«Dd   candnuctt   tu   reside   Uutc 

that  tlii) 

BeiuK  lick,  hii  dmightt^r  ODil  her 

peiiuiioi 

buBband  ciuae,  li,v  permi«ioa  uf 

reouindi 

the  pariiJi^tfii'ers,  to  reuAe  with 

he  then 

and  take  curi;  uf  hini:  aller  bl^ 

The  Ki< 

death,    ttie   daughter    heiiii;    his 

Polrmm 

heir,    ibcy   contiuuvd   ii>    reeiile 

3.  A  pauji 
from  Ok 

tlirre  above  40  days,  dainiing  a 

right   to    the    posseMion:    Held 

a  monlli 

UiBt  tlicy  thereby  gained  «  »a.tllc- 

up   the 
HcW  thi 

Mu-nt,  boiug  entitled  to  the  rf»iT- 

therehv 

6i:anl.i  of  fifnplcsrow,  E.  .59  (V.  3. 

hkaiita 

Page  527 

SETT1.EMENT-By  HiHng  and 

ti^r^tcc. 

The  sherifi 

I.  TotijAeuvaiidrontraclurhiring 

tlian  ■  fi 

and  MiTviee.  it  is  uot  ubKolutcly 

runt  issu 

necessary  thai  the  coiitraet,  when 

^O'li,  E. 

by  deud,  should  be  executed  by 
the  master:  U  >s  sufficient  that  he 

^^^^^^^    .accepted  the  services  on  the  tcmiB 

I.  In  an  i 

^^^^^^^Uurthedeed;  and,  tiierefore,  where 

fendanti 

P^H^^^B^V*  •  pauper  executed   a  deed,  by 

moge  SI 

wbich  he  became  l>.>u»J  lo  ser\*- 

floods  h 

the  master  for  a  year,  aiwi  after- 

it was  h 

wards  entered  into  aud  continued 

c.    159. 

in  his  service  for  that  period,  it 

liable  if 

was  held  that  such  deed,  although 

tlie  valu 

not  executed  by  the  master,  ought 

due  or  t 

to  bare  been  received  in  evidence 

loss  was 

to  shew  the  terms  of  the  hiring. 

conduct 

The  Kine'v.  Houghton  le  Spring, 

who  wa 

H.59a.H.                                375 

2.  Where  a  pauper,  being  hired  for 

Secondly, 

a  year,    and    having  served   till 

was  to 

within  a  fe«-  da;B  ofthe  end  of  the 

of  the  U 

year,  went,  wrihout  his  masier't, 
leave,  to  the  statutes  to  hire  him- 

thccomi 

and. 

self  for  the  next  year ;  and  on  the 

Thirdly,  tl 
of  freig 

tna«ter  dismissing  bim  for  that, 

went  before  a  magistrate  with  his 

money  i 

master,  and  there  ottered  to  serve 

liis  year  out ;  but,  upon  receiving 
hisfull  year's  wages,  was  salisfled, 

Dichon 

2.  A.  and 

and  did'  nut  return  to  his  service; 

eutcd  ac 

but  neither  lured  uor  offered  to 

and  D. 

SHIP. 


STAMP. 
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tion.  There  was  a  parol  agree- 
ment between  them  that  C  and 
D.  should  accept  bills  for  the  ac- 
commodation of  A.  and  B. ;  tlrat 
the  ship  should  be  a  security  to 
C.  and  Z).  for  any  advances  they 
should  make  on  such  acceptances, 
and  that  until  default  made  by 
A*  and  B.  in  providing  for  the 
acceptances,  the  ship  should  re- 
main in  their  possession  and  ma- 
nagement. The  ship  was  regis- 
tered in  the  names  oi  C.  and  D. ; 
but  A.  and  B.  remained  in  the 
possession  and  management  oF 
her,  appeared  to  the  world  as 
owners,  and  obtained  credit  from 
appearing  so.  Before  default 
made  by  A.  and  /?.,  in  providing 
for  the  acceptances,  C  and  D, 
became  bankrupts,  and  their  assig- 
nees immediately  seized  and  sold 
the  ship.  A,  and  B.  afterwards 
became  bankrupts.  Held  that 
trover  for  the  ship  could  not  be 
maintained  by  their  assignees 
against  the  assignees  of  C  and  Z)., 
for  the  parol  agreement  could  not 
be  set  up  against  the  bill  of  sale, 
and  the  case  did  not  come  within 
the  statute  of  Jamesy  the  sliip 
having  been  seized  by  the  de- 
fendants before  the  bankruptcy  of 
w4.  and  J9.;  and  though  the  bill 
of  sale  unaccompanied  by  posses" 
sion  might  be  void  as  against  ere*' 
ditors,  it  was  binding  upon  A.  and 
i?.  and  their  assignees.  Robin" 
son,  v.  M'DonneU,  M.  59  G.  3. 

Page  134 
3.  The  21  Jac,  1.  c.  19.  *.  11.  is  not 
repealed  as  to  shipping  by  the 
ship-register  acts ;  and,  therefore, 
when  A,j  the  owner  of  a  ship, 
duly  assigned  his  interest  in  it  to 
B.y  and  B.  becakne  the  registered 
owner,  but,  by  his  permission,  A. 
continued  to  have  the  same  in  his 
possession,  order,  and  disposition, 
witil  he  became  bankrupt :  Held 
that   the   property  in  the  ship 


passed  to  ^.'s  assignees  under  the 
statute  of  James.  Hay  v.  Fair^ 
bairn,  M.  59  G.  3.  Page  193 

i.  Where  A.f  having  contracted  for 
a  ship  to  be  built  for  him  in  the 
East  Indies,  agreed,  during  the 
time  of  the  building,  to  sell  a 
share  to  B,,  and  B,  paid  part  of 
the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on 
the  ship's  arrival  in  England,  A. 
caused  her  to  be  registered,  and 
accounted  with  B.  as  part-owner ; 
but  ^.'s  name  was  never  on  the 
register  as  part-owner :  Held  that 
B.  had  no  legal  interest  intheship. 
Stringer  v.  Murray,  H,  59  G.  S. 

24S 

5.  Where  a  ship  registered  at  the 
port  of  M  was  transferred  by  a 
deed  of  assignment  to  owners  re- 
sident in  L.,  the  ship  being  then 
in  the  port  of  L, :  Pield  that  this 
transfer  was  not  within  34"  G-  3. 
c.  69»*  s,  15.,  but  within  «.  16.  of 
that  act;  and  that  the  transfer 
was  valid,  although  no  indorae- 
raent  was  made  on  the  certificate 
of  registry.  Held,  also,  that  the 
non-compliance  with  7  and  8  JV.3»' 
c.  22.  s.  21.,  docs  not  avoid  the 
transfer.  Hodgson  v.  Brown,  E* 
59  G.  3.  427 

SLANDERr 

See  Variance. 

STAMP, 

See  Evii>ENCE,  6.     Insurance,  3* 

1.  By  55  G.  3.  c.  184.  j.  49*,  the 
commissioners  of  stamps  are  autho- 
rized to  stamp  letters  of  adminis- 
tration, de  bonis  non,  on  security 
given,  and  without  payment  jof  the 
duty,  as  well  in  cases  where  the 
duty  has  been  paid  on  the  ori- 
ginal letters  of  administration,  as 
when  such  letters  of  administra- 
tion have  been  originally  stamp- 
3  K  2  ed 


856  TRANSPORTATION,  &c. 


TROVER. 


ed  on    credit.       Doe  v.  fVood, 
T.  59  G.  3.  Page  724 

2.  Where  an  agreement  on  un- 
stamped paper  has  been  destroy- 
ed, no  parol  evidence  can  be 
given  of  its  contents :  even  if  it 
has  been  destroyed  by  the  wrong- 
ful act  of  the  party  who  takes  the 
objection.  Rlppincr  v.  IVright, 
E.  59  G.  3.  478 

3.  A  letter  from  a  principal  to  his 
factor,  containing  bills  of  ex- 
change drawn  upon  the  latter,  and 
in'which  the  principal  promises  to 
provide  for  the  bills,  if  certain 
goods,  then  cither  in  the  factor's 
possession,  or  about  to  be  placed 
m  his  hands,  remain  unsold,  at  the 
time  of  the  bills  falling  due,  re- 
quires to  be  stamped,  and  does 
not  come  within  the  exception  of 
the  stamp-act  as  a  letter  relating 
to  the  sale  of  goods ;  the  primary 
object  of  such  letter  not  being 
the  sale  of  goods,  but  the  obtain- 
ing of  an  advance  of  money  oi\ 
the  goods.  Smith  and  Others  v. 
Cator,  T.59G.3^  778 

SURETIES   OF  THE   PEACE, 
See  Justices,  Authority  of,  1. 

TAX-COLLECTOR, 
See  Bond,  'i. 

TERM,  SURRENDER  OF, 
See  Evidence,  9.  11. 

TOLL, 
See  Canal,  1.     Highway,  3. 

TRANSPORTATION,    MEAN- 
ING  OF. 

1.  By  the  word  transportation  in  the 
8  G*  3.  c.  15.  is  meant  not  merely 
the  conveying  of  the  felon  to  the 
place  of  transportation,  but  his 
being  so  conveyed  and  remaining 
there  during  the  term  for  which 
he  is, ordered  to  be  transported; 


and^  therefore,  a  felon  attainted  is 
not  by  that  statute  restored  to  his 
civil  rights  till  after  the  expiration 
of  the  term  for  which  he  is  ordered 
to  be  so  transported.  Bullock  v. 
Dodds,  H.  59  G.  3.  Page  258 
2.  By  attainder,  all  the  personal 
property  and  rights  of  action  in 
respect  of  property  accruing  to 
the  party  attainted,  either  before 
or  afler  attainder,  are  vested  in 
the  crown  without  office  found; 
and,  therefore,  attainder  may  be 
well  pleaded  in  bar  to  an  acdoik 
on  a  bill  of  exchange  indorsed  to 
the  plaintiflT  after  his  attainder. 
Ibid.  258 

TRESPASS. 

1  By  his  induction  the  parson  is  put 
in  possession  of  a  part  for  the 
whole,  and  may  maintain  an  action 
for  a  trespass  on  the  ^lebe  land, 
although  he  has  not  t^en  actual 
possession  of  it. 

A  parson  who  resigns  his  living,  is 
not  entitled  to  emblements.  Bvl- 
tver  v^  Bulwery  T.  59  G.S.      470 

2.  The  steward  of  a  court  baron  is 
a  judicial  officer;  and  trespass 
will  not  lie  against  him  where  bis 
bailiff  by  mistake  took  the  goods 
of  B.  under  a  precept  command- 
ing him  to  take  in  execution  the 
goods  of  A.  Holroyd  v.  Breare, 
E.  59  G.  3.  473 

3.  In  the  execution  of  criminal  pro- 
cess against  any  roan  in  the  case 
of  a  niisdemeanor,  it  is  necessary 
to  demand  admittance,  before  the 
breaking  of  the  outer  door  of  the 
house  can  be  legally  justified. 
Quare,  if  so  in  the  case  of  felony. 
Launock  v.  Brown,  E.   59  G.  3. 

592 

TROVER, 

See  Bankruptcy,  2.    Gift,  1. 

1.  Certain  parts  of  a  machine  had 
been  put  up  by  the  tenant  during 
his  term,  and  were  capable  of 
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being  removed  without  either  in- 
juring the  other  parts  of  the  ma- 
chine or  the  building,  and  had 
been  usually  valued  between  the 
out-going  and  in-coming  tenant : 
Held  that  these  were  the  goods 
and  chattels  of  the  out-going 
tenant,  for  which  he  might  main- 
tain trover.  Davis  v.  Jones, 
M.  59  G.  3.  Page  165 

2.  A  person  having  three  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had  no 
previousdealingSjtogivefor  them  a 
bill  on  London  oi  the  same  amount, 
and  the  bill  given  by  the  banker 
was  afterwards  dishonoured:  Held 
that  this  was  a  complete  exchange 
of  securities,  and  that  trover  would 
not  lie  for  the  three  bills  of  ex- 
change. .  Hornblotver  v.  Proud 
and  Others,  H.  59  G.  3.         327 

S.  Trover  will  lie  for  the  mis-delivery 
of  goods  by  a  warehouseman,  al- 
though such  mis-delivery  has  oc- 
curred by  mistake  only.  Dcvereux 
v.  Barclay,  T.  59  G.  3.  702 

VARIANCE, 

See  Bill  op  Exchange,  3. 
Evidence,  3. 

1.  The  declaration  stated  that  a 
bill  of  exchange  was  drawn  and 
accepted  at  Dublin,  viz.  at  West- 
minster, for  a  certain  sum  therein 
mentioned,  without  alleging  it  to 
be  at  Dublin  in  Ireland:  Held 
that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 
in  England  for  Endish  money; 
and  therefore  proof  of  a  bill 
drawn  at  Dublin  in  Ireland  for 
the  same  sum  in  Irish  money, 
which  differs  in  value  from  English 
money,  did  not  support  the  decla- 
ration, and  that  this  was  a  fatal 
variance. 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  sterling, 
thjit  the  omission  of  the  word 


sterling  in  the  declaration  was 
immaterial.  Kearney  v.  Kit^^ 
H.  59  G.  3.  Page  301 

2.  The  contract  laid  in  the  declara- 
tion was  to  deliver  stock  on  the 
27th  of  February,  The  contract 
proved  was  to  deliver  stock  on  the 
settling-day,  which,  at  the  time, 
was  fixed  for,  and  understood  by 
the  parties  to  mean,  the  27th  of 
February.  Held  that  thejproof 
supported  the  declaration.  Wicket 
V.  Gordon,  H.  59  G.  3.  3S5 

3.  In  an  action  for  distubance  of 
plaintiff's  right  of  common,  the 
declaration  stated  that  he  was 
possessed  of  a  messuage  and  land, 
with  the  appurtenants,  and  by 
reason  thereof  ought  to  have 
common  of  pasture,  &c.:  Held 
that  this  allegation  was  divisible, 
and  that  proof  that  plaintiff  was 
possessed  of  land  only,  and  entitled 
to  the  right  of  common  in  respect 
of  it,  was  sufficient  to  entitle  him 
to  damages  pro  tanto,  Rickettsy. 
Salwey,  360 

4.  Declaration  stated  that  defendant 
went  before  one  R.  C.  Baron 
Waterpark  of  Waterfork,  in  the 
county,  &c.,  and  the  proof  was 
that  he  went  before  R,  C.  Baron 
Waterpark  of  Waterpark,    in  the 

.  county,  &c.:  Held  that  the 
allegation  in  the  declaration  was 
a  description  of  a  name  of  dignity, 
and  therefore  that  this  was  a 
fatal  variance. 

In  a  count  for  slander,  the  words 
were,  "  This  is  my  umbrella :  he 
stole  it  from  my  back  door."  The 
words  proved  were,  "  It  is  my 
umbrella,  &c."  And  it  appeared 
that  these  words  were  not  spoken 
in  the  house  where  the  unuirella 
was :  Held  that  the  evidence  did 
not  support  the  declaration,  inas* 
much  as  the  words  laid  imported 
to  be  spoken  concerning  a  thing 
then  present,  and  the  words  given 
in  evidence  were  actually  spoken 

con- 
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eoDCMtiing  a  thinj;  not  pre«eiil 
■t  the  timt.  WaUcri  v.  Mate, 
T.S&G.S.  Page  756 

S.  DedarMron  alleged  that  before 
tb«  publi*hing  oftlic  libel,  a  oir- 
riiM,  in  which  one  £.  S.  was 
ridiBf,  WB*  paning  on  a  certain 
htgliway,  and  llia[  [iltuntilF  was 
there  driving  ajiothtr  caTriagc, 
Bttd  that  it  lia|>]>ei>c(I,  without  any 
IMgtigcnce,  fault,  or  furious  driV' 
ing  on  the  part  of  the  plaintilf, 
thai  the  twocarriagcs  came  in  con. 
tact  logether.wlierebT  the  carriage 
in  arhich  E.  S.  was  richng  wtu  ov 
tumrd.  and  the  eaid  E.  S.  « 
injtired.  ThededBraiioniheiij)! 
ceededlo allege  ihatthcdcfendi 
poblished  alibel  ofand  coiitemiDg 
tlie  plaintiff,  and  of  and  concerning 
tlie  laid  accident,  and  that  allega- 
dou  was  made  in  every  count  at 
the  declaration.  The  defendant 
niMded.  lit,  Not  gulltr ;  2dty, 
Jiutification  to  the  whole  of  the 
libel  in  the  first  cotint  of  the  de- 
claration, B&d  stated  that  the 
accident  menlioned  in  the  sup- 
posed libel  wa^  the  same  accident 
mentioned  in  the  introductory 
part  of  the  declaration,  and  that 
It  was  occasioned  by  the  careless 
and  furious  driving  of  the  plaintiil; 
The  defendant  then  pleaded  a 
joetificalion  only  as  to  pa 
libel  contained  in  the 
count,  that  the  said  E.  S.  had 
been  thrown  from  a  chaise, 
to  the  hard  driving  of  the  plaintini 
but  there  was  no  justification  as 
to  the  other  part.  The  jury  found 
a  verdict  for  the  defendant  on  tlic 
jiutification;  and  thev  found  a 
verdict  for  the  plaintiff  as  to  that 
port  of  the  libel  to  which  no  justi- 
ticBtion  was  pleaded  :  Held  that 
the  word  "  accident''  in  this  de- 
claration meant  tlie  collison  of 
the  carriages  only,  and  that  the 
allegation  that  that  collison  was 
OKUioned  by  the  furious  driv- 


VENDOR  AND   VENDEE. 

ii^  of  theplainlitf,  was  aBeparsk.- 
and  distinct  allegatioD,    and  that 
Iho  verdict  llierefare   was    ri^a. 
LordCkuTcimt.Himt,  T.S9G.S. 
Ps2e665 
6.  In  an  action  of  covenant,  Uie  de- 
claration stated,  that  by  a  certain 
indenture  it  waa  witiieiis*^  that, 
a*  well  iu  conaiderutiun  of  certain 
furnaces  to   be  erected   by   the 
ulainliiT,  T.  B.  B.  did  demise,  Aic 
The  defendant  pleaded    non  nt 
Jbelum.     On  producing  the  deed 
iu  evidence,  it  appeared  to  be, 
that   as  well   in   consideration  of 
the  erection  of  the  furnaces,  n 
nito  Jhr  buiUing   certain   konftt 
asd paifjHent  nfrent,  T.  R.  B.  ^kt 
detmse,  Ifc.     Held  that  this  wu 
a    fatal    variance.       SomHoib  t- 
Bcaimont.    T.  59  ff.  ».  785 

VENDOR  AKD  VENDEE. 

1.  Dy  the  usage  of  Lwrpooi,  tbp 
vendor  ofgooda  wa«  to  pay  wm- 
house  rent  for  two  months  after 
the  sale,  if  die  Boods  remained 
there  so  long;  Held,  hon-ever, 
that  whire  the  vendor  of  j^uch 
goods  had,  within  tlie  two  months, 
given  the  usual  order  for  delivery 
to  the  purchaser,  the  properly  io 
the  goods  from  that  time  vested 
in  the  latter,  and  that  he  became 
responsible  for  all  aocidenta  which 
might  happen  to  them,  and  that 
the  circumstance  of  tlte  goods 
having  within  that  time  been  dis- 
trained for  warehouse-rent,  was 
an  accident  which  must  fall  on  the 
vendee,  and  such  rent  having 
been  paid  by  the  vendor's  agent, 
in  order  to  redeem  the  goods. 
Held  that  the  latter  could  not  re- 
cover the  same  from  the  vendor 
as  money  paid  to  his  use.  Greaves 
V.  Hepke,  M.  59  G.  3.  131 

2.  A  tenant  was  bound  eitlter  to 
consume  the  hay  on  the  demited 
premises,  or  for  every  load  of  hay 
removed,  lo  bring  two  loads  of 

manure. 
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manure.  On  quitting  possession 
•of  the  premises,  he  sold  part  of  a 
lick  or  hay  then  left;  standing  to 
a  purchaser,  without  mentioning 
his  liability  to  bring  manure.  The 
in-coming  tenant  refused  to  allow 
the  purchaser  to  take  away  the 
hay  until  the  manure  was  brought. 
After  an  interval  of  a  month,  dur- 
ing which  time  the  hay  had  been 
considerably  damaged,  the  latter 
consented  that  it  should  be  re- 
moved; the  purchaser,  however, 
then  refused  to  accept  or  pay  for 
the  same.  Held,  that  although  the 
bringing  on  the  manure  was  not  a 
condition  precedent  to  the  carry- 
ing off  the  hay,  as  between  the 
landlord  and  tenant,  still,  that 
after  the  tenant  had  quitted  pos- 
session of  the  premises,  the  suc- 
ceeding tenant  had  a  right  to 
refuse  to  permit  the  hay  to  be 
removed  till  after  the  manure  was 
brought  on ;  and  that  as  the  ven- 
dor had  not  enabled  the  purchaser 


to  remove  the  hay  in  the  first  in- 
stance, he  was  not  entitled  to  re- 
cover the  price.  Smith  v.  Chance^ 
T.  59  G.  S.  Page  758 

VENUE, 
See  Practice,  27* 

WAY. 

The  13  G.  3.  c.  78.  s.  62.  is  appli- 
cable to  proceedings  by  order  of 
two  justices  under  55  G.  3«  c.  68. 
s.  2. :  Held,  therefore,  that  it  is 
necessary  to  give  reasonable  notice 
of  the  special  sessions  at  which 
any  such  order  is  to  be  made  to 
the  several  justices  acting  and  re* 
siding  within  the  division;  and 
that  unless  such  notices  be  given, 
the  sessions  ought  not  to  confirm 
and  enrol  such  order,  even  though 
there  be  no  appeal  against  it. 
The  King  v.  The  Justices  of  Wwr^ 
cestershircy  M,  59  G.  S.         238 
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